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HON. WILLIAM WIRT, OF VIRGINIA: 


' APPOINTED DECEMBER 16, 1817, 





PENSIONS TO WIDOWS AND CHILDREN. 


The widow of a person serving on board a private armed vessel, who has died 
by reason of a wound received while acting in the line of his duty, is entitled 
to half the monthly pension to which the rank of the deceased would have en- 
titled him, for the term of five years; but in the case of her death or intermar- 
riage during the said term of five years, the half pay for the remainder of the 
term goes to the child or children of the deceased. 

It is a vested right for so much money per annum for five years, subject to be 
discontinued and defeated by her death or marriage at any time within that 
term, but only from that time; and if the widow has neglected to receive all 
her dues from the government up to the time of her marriage, before marriage, 
she may claim it afterwards. 


Orrice oF THE ATTORNEY GENERAL, 
2 June 9, 1825. 


Sm: The case and question submitted for my opinion are the 
foliowing: ‘“‘ During the late war a person lost his hife.on board 
a private armed vessel, while acting in the ‘line of. his duty, 
leaving a widow, and children under the age of sixteen years: 
By the acts of Congress on the-subject of pensions, the widow 
was entitled to a monthly allowaace from the privateer pension 
fand. She omitted, however, preferring any claim for several 
years; but now, having intermarried, she has applied for a pert 
sion on behaj}f of the children, some of whom are yet under the 
age of sixteen years, and also for the portion of the pension to 
which she was entitled during her widowhood. 

<¢ Question.—Is the applicant, having ceased to be the widow: 
legally entitled to receive a pension for the interval between 
thé death of ‘ber formner husband and her second marriage?”’ 

Answer.—The provision of the law is, “ that:if any officer, 
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seaman, &c., serving on board of any private armed vessel, 
é&c., shall have died by reason of a wound received in the line 


‘ of his duty, leaving a widow, &c.,sueh widow shall be placed 


on the pension list by the Secretary of the Navy, who shall 
allow to such widow half the monthly pension to which the 
rank of the deceased would have entitled him, &c.; which 
allowance shall continue for the term of five years: but j in case 
.of the-death or _intermarriage of such widow before the expira- 
tion of the term of five years, the half pay for the remainder of 
the term shall go to the child or children of the deceased.”’ 

Here is a certain right which the law says shall accrue to the 
widow on the happening of a certain event—that of her hus- 
band having died by reason of a wound received in the line of 
his duty on board of a private armed vessel. The law does 
not require either: that an application should be made by her, or 
that any thing else should be done in order to consummate her 
right. Itis consummated by‘the mere fact of the death of her 
husband under the circumstances already mentioned. Itisa 


‘ vested right to so much money per annum, for five years, sub- 


ject, however, to be discontinued and defeated by her death or 
marriage at any time within that term, but a vested and perfect 
right during the time that she continues to live the widow of 
her deceased husband; and not defeated by her subsequent in- 
termarriage, except from the time at which such intermarriage 
takes place. 

Such I understand to have been the uniform practice under 
this act, ever since its adoption; and I confess that I see no 
reason for changing the practice. ‘There would have been mere 
doubt under the act of 16th April, 1818, providing ‘< that in 
every case where a person has been put on the pension list, or 
granted a certificate of pension,’’ under the former act, the Sec- 
retary of the Navy is authorized to allow the full monthly pen- 
sion, instead of the half, for five years more, counting from the 
end of the former term; and under the act of the 9th April, 
1824, providing ‘‘ that the pensions of all persons who now are 
tn the receypt thereof,’’ under the provisions of the former laws, 
shall be continued for five years more, notwithstanding the ex- 
planation given to the latter act by the act of 26th May of the 
same year. But I understand that if a widow, whose rights 
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Pensions to Widows and Children. 


commenced under the act of 1214, now, for the first tvme, makes 
an application for her pension, under all the past acts, no diffi- - 
culty arises to her now receiving all that those acts give .her, 
provided that she still remains the widow of the deceased. I 
understand, also, that even where she has since intermarried 
before she has made any application, or has died before she has 
made any application, the uniform practice of the departinent 


has been not to consider the application too late for all that was» 


wo 


% 


> 


die at the time of her intemarriage or death; the department — 


having, heretofore, considered that as having been done which 
aught to have been done. It is a liberal exposition of these 
acts, in advancement of the public policy on which they are 
founded, and I see no sufficient cause to disturb it by recom- 
mending achange. And, indeed, I cannot conceive with what 
consistency a widow can be permitted now to draw a pension 
from the year 1812 to the present moment, provided that she 
still remainathe widow; but that half an hour hence, in which 
tume the ceremony of her second marriage has been performed ,. 


she forfeits all that right. The law annexes no such forfeiture © 


to her second marriage; it only stops the pension from the time 
of her second marriage. If the objection be, that the pension 
is designed for her presexé support, and that the necessity for 
this support is supposed to exist only for the period during her 
widowhood—the answer is, that it is only for the period during 
her widowhood that the demand is made; and inasmuch as 
the law supposes the necessity to subsist so long as the widow- 
hood subsists, and attaches no other effect to the second mar- 
nage than to terminate that necessity, prospectively, from that 
period, it seems to me to pass the sphere of mere construction 
to give to this second marriage a retrospective effect, and to 
make it extinguish, ex post facto, the past necessity. If the 
non-claim during the widowhood is interpreted as admitting 
that, there was no necessity for the pension during those long 
past years which the pension was required to supply, and thus 
take her case out of the law too. But this necessity is assumed 
as one of the requisites for the application of the law. The 
right of pension does not at all depend on that necessity. It 
is given to the widows and children of officers and men, of 
tich and poor, without regard to their circumstances. It is in 
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Rights of Colombian Vessels in our Ports. 








the nature of an absolute engagement or promise made to those: 
officers and men, that if they fall m the service of their coun-. 
try, so much shall be paid to their wives and children, without 
inquiry into the fact whether they stand in need of it or not. 
Nor is there any condition annexed to thé promise that the. 
money shall be paid, if applied for in a given time, or in a 
given state of things. tis bottomed only on the single con- 
‘dition that the husband and father shall die tin the service ef 
his country; on the happening of which condition, the public 
engagement becomes a debt, which is as much property, and 
the property of the widow and children, as any bonds which 
the deceased may have left to them by his will. I am of the 
opinion that the practice is right, and ought not to be dis- 
turbed; and have the honor to remain, very respectfully, your 
obedient servant, | 
~ WM. WIRT. 
To the Secretary oF THE Navy. . 





RIGHTS OF COLOMBIAN VESSELS IN OUR PORTS. 


Colombian vessels are entitled, under the treaty with that republic, to make 
repairs in our ports when forced into them by stress of weather; but they 
cannot enlist recruits there, either from among our citizensg or foreigners, ex~- 
cept such as may be transiently within the United States. 


OFFICE OF THE ATTORNEY GENERAL, 
July 16, 1825. 

Sir: By the 6th article of our treaty with the republic of 
Colombia, it is provided that ‘‘ whenever the citizens of either 
of the contracting parties shall be forced to seek refuge or asy- 
lum in the rivers, bays, ports, or dominions of the other, with. 
their vessels, whether merchant or of war, public or private, 
through stress of weather, pursuit of pirates, or enemies, they. 
shall be received, and treated with humanity, giving to them 
all favor and protection for repairing their ships, procuring pro-. 
visions, and placing themselves in a situation to continue their 
voyage without obstacle or hinderance of any kind;’’ and by 
the 4th point of the 31st article it is further provided that 
¢¢nothing in this treaty contained shall be construed or operate 
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contrary to former aod existing public treaties with other sove- 
reigns or states.”’ I understand that the Libertador, a ship of 
the Colombian republic, bas been forced, by stress of weather, 
to seek repairs in our ports. Iam of the opinion that she is 
entitled to make. such repairs in our ports; but that she cannot 
enlist recruits in our ports, either from among our citizens or 
foreigners, except such as may be transiently within the United 
States, without a violation both. of our municipal laws and the 
law of nations. 
I have the honor to remain, sir, “aS respectally your obe- 


dient servant, eee seenniat 


Hon. Samvet L. Sovrsarp, 
Acting Secretary of the Treasury. 





DUTY-BONDS. 


‘A collector may continue to receive for duties the bonds of a house unquestion- 
ably good, notwithstanding the obligor may have taken inte partnership an 
individual whose bonds remain unpaid, but who has.placed in the hands of 
the district attorney means ample for their payment; and has, thereupon, been 


ATroRNEY GENERAL’s OFFICE, 
July 21, 1825. 

Sm: The question presented by the letter of General W. 
Smith, of Georgetown, and which you refer for my opinion, 
‘iis in the following words: ‘‘ Whether the bonds of a house 
which are now received for duties, and considered by the col- 
4ector ef the port unquestionably good, are to be refused here- 
‘after, for the sole reason of having taken into partnership an 
individual whose bonds remain unpaid, but who has placed 
in the hands of the district attorney means which are consid- 
‘ered ample for their payment, and who has received a personal 
discharge from the United States, and whose name, it is un- 
‘derstood, is not to be offered on any bond that the house may 
give?” 

The provision of the act of Congtess, on which the question 
arises, is: ‘That no person whose bond has been received 
either as principal or surety for the payment of duties, or for 
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whom any bond has been given by an agent, factor, or other 
person, in the pursuance of the provisions herein contained, 
and which bond may be due and unsatisfied, shall be allowed 
a future credit for duties until such bond be fully paid or dis- 
charged.’’ 

] cannot conceive that this provision contemplates such a 
case as that putin the question. The primary object of the 
law is the safety of the public revenue. The merchant who 
has duty-bonds still due, is not considered as a fit object of 
farther credit while these bonds remain unsatisfied; the pro- 
vision, therefore, is, that he shall not be allowed a future credit 
for duties while that condition of things remains. He has 
already given proof that he cannot be safely trusted; and, there- 
fore , he shall be trusted no farther until the present claim against 
him shall be satisfied. ‘To promote the general object of the 
safety of the revenue, the law no doubt intended to exercise a 
salutary constraint over public defaulters for duties, and to 
make it their policy, as well as their interest, to be punctual 
and honest in the payment of those duties. Hence the dis- 
qualification imposed on the defaulters. But it would seem 
to transcend every purpose of the law to extend this disquali- 
fication to a perfectly solvent house who had all along been 
faithful to their engagements with the government, and as to 
whose solvency and punctuality no doubt is even now enter- 
tained, for no other reason than their having taken the unfor- 
tunate defaulter into partnership. The safety of the public 
revenues does not call for such a construction; and it would 
seem to be pursuing an unfortunate debtor with a degree of 
vindictiveness not found in the law to consider everybody, 
however sound, that touched him, as tainted with his.infirmi- 
ties, and as becoming unworthy of credit by force of that con- 
tact alone. And the rigor of such a construction would be 
extremely aggravated by the other circumstances stated in Gen-— 
eral Smith’s letter, and which, I presume, from the general 
reference of the letter, that I am to take as true—to wit, that 
the debtor has already placed in the hands of the district 
attorney of the United States means which are sufficient for 
the discharge of his bonds, and that he has moreover received 
@ personal discharge from the United States. The personal 
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discharge is evidence that he has not been guilty of fraud, but 
has acted with good faith towards the United States, and that, 
at the worst, he is to be considered as an honest and an un- 
fortunate debtor; while the deposite of funds with the district 
attorney, amply sufficient for the discharge of his bonds, would 
seem to take him virtually out of the description even of a de- 
faulter. 

Such being the case of the individual, I do not think that a 
pre-existing firm, whose solidity has been established by actual 
dealings with the government, and whose solidity is still ad- 
mitted to be unquestionable, loses its claim to the credit given 
by law to all other solvent houses and merchants, purely be- 
eanse of its having received such an individual as partner. The 
credit is not given to 4un, but the house; nor is it new credit 
given to the house in consequence of his connexion with it, but 
the former credit of the house merely continued. 

The case is not within the letter of the law, because that 
contemplates the case of the individual defaulter unconnected 
with others; nor does it seem to me to be within the policy and 
reason of the laws, which have respect entirely to the safety of 
the public revenues, and impose the personal disability with 
relation only to that object. 

At the same time I wish to have it understood that my opin- 
ion is pronounced only in the particular case referred to me; 
and that it is by no means my purpose to advance the opinion, 
that an individual who has forfeited his right to farther credit * 
under the Jaw as an individual, can regain that right by assu- 
ming the name of a firm. I do not mean even to advance the 
opinion, that a solvent house can force upon the government a 
credit to a fraudwent defaulter, by taking him into partnership. 
Looking tw the spirit of this law for its just construction, it is, 
in my opinion, in the power of the government and its officers 
to say that they will not give a credit for duties in which a 
fraudulent defaulter +s to partake. The law would, indeed, 
bear a construction that they would not give a credit in which 
any defaulier is to partake, whether fasr or fraudulent. But 
I do not think this is the necessary construction of the law; 
because I think that the law meant to constrain reluctant fraud, 
not to pursue with unrelenting severity innocent misfortune. 
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It will not indeed give credit to a defaulter standing alone, 
however innocent he may have been in making default, be- 
cause this is required by the general and overruling purpose 
of the law—the security of the public revenues. But this par- 
amount objeet of the security of the public revenues: once 
insured, to what extent the interdiction shall be carried by con- 
struction depends, in my opinion’, on the sound discretion of 
the officer who is to apply the law; and who ought, I think, 
to confine the interdiction to those objects on whom the salu- 
tary constraint of the provision was intended to bear—those, to 
wit, who have been tempted to become defaukers with their 
own consent, er whom he has good reason to. believe to be 
such. By this construction of the law, it seems to me that 
fraud and evasion will be held in check, the security of the 
public revenues will be respected, innocence will be relieved 
from an unjust as well as an impolitic pressure, and commerce 
will be free from unnecessary and injudicious restraints; and 
this construction is at the same time in harmony, I think, with 
a candid exposition of the letter of the law, as well as with its 
Spirit. 7 
I have the honor to remain, sir, &c., &c., 


| WM. WIRT. 
To the SEGRETARY OF THE TREASURY. 





RIGHT OF THE EXECUTIVE TO REVIEW ACTS OF PREDECES- 


Itis a rule which each administration has prescribed to itself to consider the 
acts of its predecessors conclusive so far as the Executive is concerned. 

If a decision made in the case referred to, eight years ago under.a former Execu- 
tive, is open for review and reversal, the same principle will open decisions 
made during the presidency of Washington, and keep the acts of the Execu-_ 
tive perpetually unsettled and affoat. 


ATTORNEY GENERAL’S OPFICE, 
: October 1, 1525. 
Sir: I have this moment received your communication of 
the loth ultimo, referring to me the cases of Pottinger and 
Spence, and requesting my opinion on the questions whether 
those gentlemen are now in the service, and entitled to their 
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commissions as pursers in the navy; and if they are, what pay 
must be allowed while not in active employment. 

There is a preliminary question, on which I thought that we 
had agreed; and if you are still of the same opinion, it would 
be not only unnecessary, but inexpedient to consider these cases 
farther. ‘These cases were decided under the presidency of Mr. 
Monroe, against the claims of these gentlemen. They were 
then decided not to be in office; anid it is to be presumed that 
the operations of that administration, in regard to the subse- 
quent appointment and employment of pursers, were calculated 
upon the assumption of the authority of that Executive to de. 
cide the question finally, as it was decided. ‘The preliminary 
question is, ‘‘ how far the present L:xxecutive is authorized to 
review and unsettle the acts of its predecessor ?”’ 

If it has such authority, the Executive which is to follow us 
must have the like authority to review and unsettle our deci- 
sions, and to set.up again those of. our predecessors; and upon 
this principle, no question can be considered as finally settled. 
The establishment of such a principle, besides the uncertainty 
and cenfusion just noticed, would throw upon the Executive a 
load of duties which it could not possibly sustain. Each ad- 
ministration has already as much as it can do, in the current 
business which belongs to it; but if to this is to be superadded 
the burden of reviewing all the acts of preceding administrations 
by which individuals may suppose themselves to have been 
aggrieved, it is manifest that the burden will become immedi- 
ately insupportable. Hence I have understood it to be a rule of 
action prescribed to itself by each administration, to consider 
the acts of its predecessors conclusive, as far as the Executive 
is concerned. It is but a decent degree of respect for each ad- 
ministration to entertain of its predecessor, to suppose it as well 
qualified as itself to execute the laws according to the intention 
of their makers; and not to set an example of review and rever- 
sal, which, in its turn, may be brought to bear upon itself, and 
thus keep the acts of the Executive perpetually unsettled and 
afloat. In conversing with President Adams on this subject, I 
understood him to concur in the general rule of considering all 
acts of the preceding administrations as final; and, although 
partial injuries may now and then remain unredressed by the 
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operation of this, in common with all other general rules, yet it 
is better to bear that partial evil, or leave it to legislative redress, 
than to introduce the more extensive and incalculable evils 
which must result from considering all the past acts of all the 
past Executives as open to reconsideration and readjudication, 
at the pleasure of the individuals who were interested in them. 
And if a decision made in regard to these gentlemen, eight 
years ago, during the presidency of Mr. Monroe, is open to 
review and reversal, I do not see upon what principle of dis- 
crimination we can refuse to review and reverse a decision made 
during the presidency of Mr. Washington, upon the application 
of any other individual supposing himself aggrieved by it. 
These are the views which I had the honor to subniit. to you 
verbally, when the case of Mr. Pottinger was first presented, 
and I thought that you entirely concurred in them. 

You will observe that the argument presented with your letter 
leaves this position entirely untouched. I bring it again to 
your view, because you may have possibly forgotten it; begging 
you to understand, however, that if you consider the questions 
as open, and wish my opinion upon them as res éntegra, it shall 
be promptly furnished. 

I have the honor to remain, sir, very respectfully, your obe- 
dient servant, 
WM. WIRT. 


To the SEcrRETAaRY oF THE Navy. 





SURRENDER OF MILITARY OFFICERS TO CIVIL AUTHORITIES. 


Although the subordination of the military to the civil authorities of the country 
is an axiom with this government, it was never intended to place the military 
entirely at the mercy of any individual who might choose to call for their sur- 
render. 

If this were the case, the military operations of the government might be weak- 
ened, impeded, or obstructed, whenever an individual, from private resent- 
ment, political intrigue, or worse motives, should choose to interfere with their 
operations. 

As it rests in the discretion of the President in what cases he will exercise his 
military authority over the citizens composing the army, to constrain them to 
surrender themselves to the civil authority of the States, the propriety of adopt- 
ing, by analogy, the principle of the constitution relative to the surrender of 
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fagitives by the governors of the States, applying the details of the aet of Con- 

gress of the 12th February, 1793, respecting fugitives from justice, is suggested. 
The 33d article of the rules and articles of war, under which this application is | 

made, does not cover this case. 


OFFICE OF THE. ATTORNEY GENERAL, 
' October 5, 1825. 


Sir: I have examined with care the documents connected 
with your question, whether or not it is incumbent on the Ex- 
ecutive to surrender to the civil authorities of New Jersey the 
officers of Fort Delaware who have been. demanded by Mr. 
Wn. N. Jeffers?. Mr. Jeffers is, I understand,:a private indi- 
vidual, and his demand is made virtually of the President of ° 
the United States. He founds it on the 33d article of the rules 
and articles of war. That article does not cover the case. It 
is merely directory to the commanding officers of the regiment, 
troop, or company, to which the accused persons belong. 
Considered, then, as an original demand, this article gives no 
authority to make it, and there is no legal obligation on the 
President to yield to it. The subordination of the military to 
the civil authorities of the country is an axiom with this gov- 
ernment; but it-was never meant by this axiom to place the 
military entirely at the mercy of any individual who might 
choose to call for their surrender; or, in other words, to make 
the demand by an individual a matter of such absolute right as 
that the President has nothing to do but to yield to it, without 
either inquiry or consideration upon his part into the grounds 
of the complaint. If this were the case, the military opera- 
tions of the government might be weakened, impeded, or ob- 
structed, whenever an individual, from private resentment, 
political intrigue, or worse motives, should choose to interfere 
with those operations. The most frivolous and momentary 
personal irritation might lead to these demands, and become 
sources. of serious annoyance to the government, as well as 
fruidess vexation and expense to the officers. The course to 
be pursued, therefore, in making these demands, ought to be 
such a one as while it will, on the one hand, effectually secure 
the subordination of the military to the civil authority, for 
every salutary purpose, it will, on the other, protect both the 
military and the President of the United States against frivolous 
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and vexatious demands, as well as against such as are maticious 
and unprincipled. There being no existing law which pro- 
vides for the case of original demands upon the President for 
the surrender of military officers and soldiers, or others under 
his exclusive authority, in order to answer to the civil authori- 
ties of the States for alleged violations of their laws; and it rest- 
ing on the discretion of the President in what cases he will 
exercise his military authority over the citizens composing the 
army, to constrain them to: surrender themselves. to the civil 
authority of the States,—I would respectfully suggest the pro- 
priety of adopting, by analogy, the principle of the constitution 
' relative to the surrender of fugitives by the governors of the 
States, applying the details of the act of: Congress of the 12th 
February, 1793, ‘‘ respecting fugitives from justice,’’ &c., so 
far as to require the demand to be made by the governor of the 
State or Territory to which the complainant belongs, on the 
copy of an indictment found, or an affidavit made specifying 
the particular offence, and authenticated as by that act is pro- 
vided. In the absence of all legal provision on this subject, I 
propose this as a general rule, well calculated to secure the two 
objects above mentioned—subject, however, to such modifica- 
tions as the emergencies of any particular case may, in the 
President’s opinion, require. The interposition of the governor 
of the State between the individual and the President will give 
time for slight irritations to subside, and is calculated to protect 
the President against hasty, frivolous, and unnecessary de- 
mands; while, on the other, it will secure the great object so 
essential to the peace and stability of the republic—of the sub- 
jection of the military to the civil authority. Cases may arise 
_ which will not admit of a course so circuitous; but the Presi- 
dent will always have it in his power to meet such cases by a 
prompt exercise of his authority. On the other hand, it is 
within the compass of human possibility, at least, for the gov- 
ernor and one or more justices of the peace of a State to be 
involved in local factions, and to conspire to demand of the 
President the surrender of a military officer whom it might be 
desirable to them to sacrifice, however innocent, to their un- 
hallowed purposes. In such a case, it would become the duty 
of the President to refuse the call, though made by the gov- 
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ernor of a State, on an affidavit before a justice of the guilt of 
the accused. I am not proposing, therefore, a rule which is 
to be inflexible in all cases, but one which will be found of very 
general convenience, and subject, in its prudent application, 
to very few exceptions. ‘Fhe present case, according to the 
documents furnished to me, is not such an exception. You 
will observe that I am now speaking solely of .an original de- 
mand, made directly upon the President; for which sort of 
demand neither the rules and articles of war nor any act of 
Congress have made provision, and ‘for which sort of demand 
the President must prescribe a rule to himself. It is for this 
class of cases that I propose the rule just stated; but such de- 
mands, I apprehend, must: rarely occur, because the provision 
already made by the rules and articles of war is so ample, that, 
although it does not embrace the case of an original demand 
wpon the President, yet, with the aid of an appeal to the Pres- 
ident, it will. cover almost every case that can occur. Thus 
the 32d article authorized and. required every officer command- 
ing in quarters, garrisons, or on the march, to redress all 
abuses or disorders which may be committed by any officer or 
soldier under his command, to the disquieting of the citizens 
of the United States. And the 33d article (under which this 
demend:is:made):provides that, “‘ when any commissioned offi- 
eer or soldier shall be accused of a capital crime, or of having 
used violence or committed any offence against the persons or 
property of any citizen of any of the United States, such as is 
punishable by the known laws of the land, the commanding 
officer and officers of every regiment, troop, or company to 
which the person or persons so accused shall belong, are-here- 
by required, upon application duly made by or in behalf of the 
party or parties injured, to use their utmost endeavors to deliver 
over such accused person or persons to the civil magistrate, 
and likewise to be aiding and assisting to the officers of justice. 
iesaygnetvending’ and securing the person or persons so accused, 
in order to bring him or them to trial. If any commanding 
officer or officers shall wilfully neglect, or shall refuse, upon 
the application aforesaid, to deliver over such aceused person 
or persons to the civil magistrates, or to be aiding and assisting 
to the officers of justice in apprehending such person or per- 
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sons, the officer or officers so offending shall be cashiered.”’ 

You perceive, by this full quotation of the article, that ‘the 
duties which it prescribes are confined to the commanding offi- 

cers of regiments, &c., and under a penalty which proves the 

article entirely inapplicable to the President; while, at the same 

time, the provisions of the article are so ample, that, while the 

commanding officers of regiments, d&&c., are made to do their 
duty, (which an appeal to your department will always secure,) 

it seems difficult to imagine a case in which an original demand 

upon the President will become necessary. Is the demand 
made by Mr. Jeffers on your department. an original demand ? 
or is it an appeal from the refusal of the commanding officers, 

&c., to deliver up the parties accused? So far as it concerns 
‘Lieutenant G. W. Gardner, the commandant of the fort, it is 
an ortzinal demand, and, as such, has been answered by what 
has been already. said. So far as it concerns Lieytenants 
Strong and Farley, it may be considered as an appeal from the 
refusal of Lieutenant Gardner to deliver those officers on the 
demand made in writing by Mr. Thompson, judge and justice 
of the peace, on the 10th day of July, 1825, a copy of which 
is before me. Considering this application as such appeal, it. 
is proper to inquire whether Lieutenant Gardner violated this 
article in refusing to yield to such demand. You will discover 
that the case in which the article raises this duty on the com- 
manding officers, &c., is when the person called for has been 
accused of some offence such as is ‘‘ punishable by the known 
laws of the land.’? The commanding officer owes a duty to 
the men under his command—he owes them the duty of pro-. 
tection, so long as they continue in the faithful discharge of 
their duty. This duty is first in point of time, and highest in 
point of obligation. This 33d article gives him no authority 
to withdraw that protection and deliver over his men to others, 
except in the case which it describes—where they are accused. 
of such an offence as is punishable by the known laws of the 
land. To justify him in delivering them up, he must see that 
the case described by the article has arisen. He is required 
by his duty to exercise his judgment upon the case. It is not 
enough to tell him that some offence has been committed; he 
must know what the specific offence is, in order that he may 
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see whether ‘it is an offence “ punishable by the known laws 
of the land.’’? The application, according to the article, must 
be duly made to him; and, in my opinion, no application is 
duly made, which does not state the specific offence, so as to 
enable the commanding officer to see distinctly that the case 
contemplated by the article has arisen. In the present in- 
stance, the demand made by Mr. Thompson did not state the 
specific offence. It is addressed to the commandant of Fort 
Delaware, Lieutenant G. W. Gardner; and then states that 
“‘ Lieutenants Joseph Strong and John Farley are charged be- 
fore me, on oath, with having violated.the known laws of the 
land, and especially of the State of New Jersey: you are there- 
fore requested,’’ &c. Mr. Thompson ought to have furnished 
the commanding officer with the specific charge, and with the 
name of the injured party; a copy of the affidavit ought to 
have accompanied the demand; and then, if as special as an 
affidavit ought to be to warrant an arrest, it would have given 
all the information that was necessary on the occasion. On 
such a demand as this before me, I am of the opinion that.the 
commanding officer would have acted unjustifiably in deliver- 
ing the men; and hence, that there is mous to punish or to 
censure in his refusal. 

i have the honor to remain, sir, very respectfully, your obe- 
dient servant, , 
WM. WIRT. 
To the SecreTary oF War. 





PATENTS FOR LAND IN MISSOURI. 


New Madrid certificates located on lands claimed before the recorder of land titles 
in Missouri are invalid. The tenth section of the act of March 3, 1811, per- 
manently reserved such land until the final action of Congress. 

The President is bound to see the laws properly executed, and is not to be in- 
strumental in a conscious breach of them by consummating the error of an 
inferior officer. 

The issuing of a patent is not so purely a ministerial act as to follow a patent 
certificate as a matter of course. 


OFFICE OF THE ihenonstee GENERAL, 
October 10, 1825. 


Str: The case referred to me by your letter of the 4th instant 
from the General Land Office, has had my earliest attention; 
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and, after a careful examination of the acts of Congress on the 
subject, 1 am of the opinion that the practice of suspending 
patents, stated by the Commissioner, is perfectly correct. In 
the particular case I can see no benefit which can arise by 
issuing the patent immediately, and no injury which can arise 
to the individual by withholding it; it may eventually prove 
to be aneedless expense and trouble, and may moreover create 
improper embarrassment to the petitioner before the district 
eeurt. The claim on which Mr. Bates demands ‘a patent is 
one of those which are known to our laws as New Madrid 
claims. By theact of the 17th February, 1515, <‘ for the relief 
of the inhabitants of the county of New Madrid, in the Missouri 
Territory, who suffered by earthquakes,’’ it is provided that 
those sufferers ‘‘might locate an equal quantity of land with 
that which they had lost, on any of the public lands of the 
said Territory, (Missouri,) the sale of which is authorized by 
law.’’ In order to aseertain what lands were then authorized 
by law, we must look to the act of the 3d March, 1841, pro- 
viding for the final adjustment of the claims to land, &c.; the 
10th section of which describes the lands which the President 
was authorized to sell, and by the proviso to which section it 
is expressly declared that, till the decision of Congress thereon, 
no.tract of land shall be offered for sale, the claim to which 
has been in due time: and according to law presented to the 
recorder of land titles in the district of Louisiana, and filed in 
his office, fer the purpose of being investigated by the commis- 
sioners appointed for ascertaining the rights of persons claiming 
lands in the Territory of Louisiana. 

It is scarcely necessary to remind you that this Territory is 
the same which by act of Congress in the foilowing year June 
1, 1812,) took the name of Missouri. 

Again: by the 3d section of the act of 17th February, 1818, 
entitled “‘An act making provision for the establishment of ad- 
ditional Jand offices in the Territory of Missouri,’’ it is declared 
that, whenever a land office shall have been established in any 
of the districts aforesaid, the President of the United States 
shall be authorized to direct a sale of the public lands therein, 
with the same reservations and exceptions as was provided for — 
the sale of public lands in the Territory of Louisiana, by the 
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10th section of the act of the 3d March, 1811, which we have 
jast examined. So that the reservation of lands to which claims 
had been filed, as set forth in the proviso of that section, be- 
came permarent; and, being excepted from the sale of the pub- 
lic lands, did not fall within the description of those lands on 
which the New Madrid sufferers were authorized to make their 
locations. Among the documents handed to me on this sub- 
ject, is a letter from the late Secretary of the Treasury (Mr. 
Crawford) to the Commissioner of the Land Office, (Mr. 
Meigs.) bearing date on the 1Uth June, 1818, in which I per- 
ceive that he takes the same view of this exception, und gives 
the necessary orders to exempt the lands so claimed from pub- | 
lic sale. The decision of Congress —until which, lands claimed 
as above were to be reserved from sale, and consequently from 
location by the New Madrid sufferers—was not finally taken 
until the 26th May, 1824; when, by the act of that date, ena- 
bling the claimants to land within the limits of the State of Mis- 
souri and Territory of Arkansas to institute proceedings to try 
the validity of their claims, the claimants were authorized to 
file petitions in the district court of the United States for the 
State of Missouri, for the trial of their claims; and by this law 
it is expressly provided, on the one hand, that when any claim 
has been decided against the claimant, the land shall belong to 
the United States; and on the other, that where the decision 
shall be in favor of the claimant, and the land shall have been 
previously sold to another person by the United States, the 
party interested may reimburse himself by a location elsewhere. 

Now, the claim which Mr. Bates represents is a New Madrid 
claim, which is stated to have been improvidently located on 
some of this interdicted land; with regard to which, the claim- 
ant has filed his petition before the district court, and the case 
is still sub judice. Mr. Bates demands the patent, because, 
however these facts may be, he has produced the patent certifi- 
cate; and the issuing of a patent is an act so purely ministerial, 
that the officer is bound to issue it, although he may see dis- 
tinctly that it is about to issue for lands not at all subject to the 
claim. That is to say, the President of the United States, 
whose peculiar constitutional function it is te see that the laws 
are properly executed, is himself to become instrumental.in a 
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conscious breach of these laws, by signing the patent, because 
an inferior officer has ignorantly taken a false step in giving 
what Mr. Bates calls a patent certificate. 1am not of this opin- 
ion. On the contrary, I think it most proper that all executive 
action on the subject should cease, until the judiciary shall 
have decided on the claims. 

The documents are returned. 

I have the honor to remain, sir, very respectfully, your obe- 
dient servant, 

WM. WIRT. 


To the Secretary or THE TREASURY. 


PAY OF OFFICERS OF THE NAVY UNDER SUSPENSION. 


By the act of 2Ist April, 1806, touching the pay of certain officers retained in 
service, it is provided that they shall receive no more than half of their 
monthly pay when they are not under orders for actual service. 


OFFICE OF THE ATTORNEY GENERAL, 
November 28, 1825. 


Sir: In answer to the question, to what pay Commodore 
Porter is entitled during the term of his suspension under the 
_ late sentence of the court-martial? I have to answer, that the 
provisions of the act of the 2lst of April, 1806, touching this 
subject, have not been altered; that, by this act, it is provided 
that the officers retained in service shall receive no more than 
half their monthly pay when they shall not be under orders for 
actual service. Is Commodore Porter under orders for actual 
service? If he is not, he is entitled only to half pay: and that 
he is not under. orders for actual service, is apparent, from the 
sentence which suspended him from all service for six months. 
This is nothing more than the repetition of an opinion which 
I had the honor to give to your department on the 21st Septem- 
ber, 1821, and which I see no reason to change. 
[have the honor to remain, &c., &c., 


WM. WIRT. 
‘To the SecrRETARY OF THE Navy. 
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STATUTORY PIRACY. 


It is not statutory piracy for the captain of a vessel, to whom the vessel and 
cargo had been consigned with instructions to proceed to the Pacific, and 
there sell vessel and cargo, and remit the proceeds to the owners, to fail to 
remit such proceeds after having made sale according to instructions. 

Nor has the government the right to order a captain thus in default to be seized 
and brought to the United States to be tried for his conduct. Such a seizure 
would be false imprisonment, for which the captain might recover damages. 


OFFICE OF THE ATTORNEY GENERAL, 
November 28, 1825. 


Sm: I understand the case stated by Messrs. Hammond and 
Newman to be briefly this: In May, 1823, the schooner Adonis 
was despatched by them for the port of Baltimore, under the 
command of Captain Leonard Sistare, of New York, with a 
cargo of leaf-tobacco, in bales, with orders to. the captain to 
proceed to the Pacific ocean, to make sale of the vessel and 
cargo, and remit the proceeds to the owners; the whole being 
consigned to the captain, with a power to sell the vessel as well 
as the cargo; that Captain Sistare did accordingly proceed to 
the Pacific, and did sell both vessel and cargo, according to the 
power and the instructions given him; but has failed to remit 
the proceeds, and has, it is believed, appropriated them to 
himself. 

On this case, the questions which you propound to me are— 

1. Is Captain Sistate guilty of piracy under our laws? 

2. Do the facts constitute a felonious and piratical running 
away with the vessel? 

3. Has the government a right to order Captain Hull to seize 
and send Sistare to the United States, to be tried for his con- 
duct? 

4A. May the instructions in. the enclosed letter to Captain Hull 
be safely and legally given? 

The first and second questions may be considered together; 
because, if Sistare has been guilty of piracy at all, it is of 
that statutory kind which consists in running away with the 
vessel. 


The act of the 30th of April, 1790, declares, “that if any 
captain or mariner of any ship or other vessel shall piratically 


20 HON. WILLIAM WIRT 


Statutory Piracy. 


and feloniously run away with suck ship or vessel, or any goods 
or merchandise to the value of fifty dollars, &c., every such 
offender shall be deemed, taken, and adjudged to be a pirate 
and a felon, and, being thereof convicted, shall suffer death.’’ 
The acts necessary to constitute the crime within this statute 
are, that the vessel should be run away with by a captain or a 
mariner of the vessel, and. that this should be done piratically 
and feloniously. (The United States agamst Tully e¢ al., I 
Gallison, 253.) Was this vessel run away with? I apprehend, 
that if the captajn carried her to no place to which he was 
not authorized by the owners to carry her,—if he did nothing 
that he was not authorized by the owners to do with the vessel— 
she was not run away with at all. Now, what was Captain 
._Sistare authorized to do with this vessel and cargo? He was 
authorized, according to the case, to darry them into the Pacific 
ocean, and sell them there, without any designation of any 
particular port or market at which they should be sold. The 
charter was as broad as the whole Pacific ocean. The act 
to be done was to sell the vessel and cargo, and this without 
limitation as to time or price. What did Captain Sistare do? 
He carried the vessel and cargo into the Pacific ocean, and he 
sold them there; that is to say, he did with them exactly what 
he was authorized and required by the owners to do with them, 
and at the place at which he was authorized and required to 
do it. Thus, from his first connexion with this vessel and 
cargo to his final parting with them, every thing he did was 
In strict conformity with the authority, orders, and instructions 
of the owners. His offence begtns after his final separation 
from the vessel and cargo; it begins with his failure to remit 
the proceeds to his owners. This, to be sure, was a breach 
of trust; but it is not that specific breach of trust to which the 
law has attached the name and the penalty of piracy; it was 
not a piratical and felonious running away with the vessel and 
cargo. Up to the time of receiving the price of the vessel and 
cargo in the Pacific, every thing had been done in conformity 
with the consent and orders of the owners; and nothing done 
with their consent and orders could have been criminal with 
regard to them. Upon the whole, I cannot conceive that the 
mere withholding the proceeds, which had been rightfully re- 
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ceived by Sistare, will be interpreted by our courts as consti- 
tating a piratical and felonious running away with the vessel 
and cargo; and [ consequently answer the first and second 
questions in the negative. I answer the third question in the 
negative, also, there being no offence against the United States 
for which Sistare can be tried; for his breach of trust in with- 
holding the proceeds of the sales is not a crime against the 
United States, within the view of our laws. 

With regard to the fourth question: so. far as respects the 
seizure of the person of Sistare, it has been already answered. 
My opinion is, that such a seizure would be false imprison- 
ment, for which Sistare would recover damages at the discre- 
ton of ajury. With regard to any reclamation of the vessel, 
I am utterly at a loss to imagine on what grounds of law or 
reason she can be reclaimed. ‘The case itself admits that Sis- 
tare had full authority to sell her; and I cannot conceive with 


what color of equity the failure of the agent of Messrs. Ham- 


mond & Newman to remit the proceeds to them can vitiate 
the sale itself, which was made under their authority, or give 
them a title to call back the property out of the hands of the 
purchaser. With regard to the last instruction, I cannot seé 
how Commodore Hull can receive the money, without making 
himself liable for it. He certainly will be liable to the extent 
of the sum that he may receive, and can discharge himself 
from that responsibility in no other way than by having the 
money forthcoming to meet the demand of those who may 
establish their title to it. For it is not conceivable that the 
captain of the Mersey will hand over the money to Commo- 
dore Hull, and accompany it with a release to Commodore 
Hull of all future responsibility on that account; for this would 
be for the captain of the Mersey to expose himself to the action 
of Sistare, without any correlative claim of indemnity to him- 
self—and this, too, gratuitously, and without any rational mo- 
tive; a degree of folly so utterly absurd and incredible, that it 
would be preposterous to ask or expect it. Besides, the captain 
of the Mersey, if s0 disposed, could not release Commodote 
Hull from the claim of Sistare, to which he would stand ex- 
posed by the mere act of receiving this money. If the captain 
ef the Mersey should agree to hand over the funds to Commo- 
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dore Hull without claiming a bond from him, the mere fact 
of his receiving the money would expose the commodore to 
the claim of the captain of the Mersey, of Sistare, and of Ham- 
mond & Newman. The direction to Commodore Hull! to re- 
ceive the money, and make a proper disposition of st, will be 
considered by him as rather too vague to be satisfactory; for he 
will naturally ask, What do you mean by a proper disposition 
of it? Is my indemnification by you to depend on the cor- 
rectness of my judgment in deciding on the disposition which 
it is proper to make of this money? Am I to act at my own 
peril? And what is meant by my not laymg myself under any 
private obligations to the owners, or subjecting myself to pri- 
vate responsibilities, when it is impossible for me to receive 
the money without subjecting myself to such responsibilities ? 
Is not the last part of this instruction a virtual retraction of the 
first? The instructions (to say the least of them) cannot but 
be very perplexing to the officer to whom they are addressed, 
and, in my opinion, will be unsafe in the execution. In short, 
sir, I see no more reason for the interference of the government 
in this case, than in the thousands of other cases of negli- 
gence and breach of trust which are continually occnning be- 
tween our merchants and their distant agents. If any interfer- 
ence shall, however, be determined to be proper, I can see 
nothing that would be safe or proper, beyond our instruction 
to our minister to make it respectfully known that our govern- 
ment takes an interest in having right and justice speedily done 
to our citizens, Messrs. Hammond & Newman, who are be- 
' lieved by us to have been defrauded by Sistare. 

I have the honor to remain, sir, a most obedient servant, 


WM. WIRT. 
Hon. Samvuet L. Soutnarp. 





GENERAL HARRISON’S CLAIM FOR SERVICES ON THE WABASH. 


General Herrison’s claim for services in the campaign of 181] on the Wabash 
is covered and provided for by the act of April 10, 1812. 


OFFICE OF THE ATTORNEY GENERAL, - 
January 17, 1826. 
Str: I am honored with your letter of yesterday, and its 
accompaniments, relative to General Harrison’s claim for mili- 
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tary services. His account is not among the documents, but: 
you represent it as an account for services in the campaign of 
the Wabash in 18/1. 

The act of April 10, 1812, is entitled <* An act for the relief 
of the officers and soldiers who served in the late campaign on. 
the Wabash’’—that is, the campaign of 1811; and the question 
which I understand to be submitted to me, is, whether General 
Harrison’s claim for services in that a a is Soversd by 
that act? 

General Harrison’s statement, being sent among the ee 
ments without comment, is, I presume, to be considered as 
admitted; and according to this statement, General Harrison 
was one of the officers who served in the campaign on the 
Wabash, and the commanding officer in that campaign. 

{ understand that he took that command under a particular 
appointment by the President of the United States, and, during 
a part of the period of his service, with an army composed of 
regular troops and militia; some of the latter from an adjacent 
State. It is, indeed, left doubtfully his statement, whether 
these latter circumstances apply to the campaign on the Wabash 
in 1811, or the subsequent term of his services in 1812. If 
they apply to the campaign on the Wabash, I hold them to be 
decisive of his right; for it is impossible to confound such ser- 
vices with those of the mere governor of a single Territory, as 
such. Without the act of the 10th April, 1812, I should hold 
that a special appointment by the President to the governor of 
a Territory to take the command of a mixed army of regulars 
and militia from other States to carry on war with the Indians— 
more especially offensive war—as giving the person so appointed 
a claim on the government for the pay and emoluments suited 
to the command to which he had been called. For it is impos- 
sible to maintain the position that our laws, in fixing the sal- 
aries of the governors of Territories, could have had in view 
such services as those; or that, because that a man has accepted 
the appointment of governor of a Territory, he may therefore 
be called to any service of life and death, at the pleasure of the 
government, without any manner of compensation for services. 
But as the statement does not state specifically that the cam- 
paign on the Wabash was the result of a special appointment of 
General Harrison by the President, let us take it up on the act 
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of the 10th April, 1812. When that act was passed, it was 
known that General Harrison had been the commanding officer 
in the campaign on the Wabask. Here is an act of Congress 
whose object is avowed in its preamble. It is ‘“‘ An act for the 
relief of the officers and soldiers [without distinction] who served 
in the late campaign on the Wabash.’’ The merit of the service 
being the same, what ground was there for disticction? The 
manifest object of the act is to compensate and reward them 
all for that service, and this object ought not to be defeated by 
construction; the language which would go to defeat it, ought 
to be imperative and clear beyond all doubt. The first section 
is, that the officers, according to the rank assigned them by. 
Governor Harrison, and which they held on the 17th Nevem- 
ber, 1811, the non-commissioned officers and soldiers, &c.; 
&c., composing the army that served in the late campaign on 
the Wabash, é&c., &c. Why were the words which I have: 
underscored introduced into the law? Was it to limit the num- 
ber of them who should reccive the compensation? Manifestly 
it was not; because it was manifestly for the reason, that as 
those officers had no commission from the United States to 
show their rank—as their rank had, from the suddenness of 
the emergency, been fixed by Governor Harrison alone —Con- 
gress meant to ratify the rank so conferred, for the purposes 
of the act, and to instruct the accounting officers to. regard it 
in the same light as if it had been conferred by the government 
itself. I consider these words as merely directory to the ac- 
counting officers, and thas, in the construction of this law, they 
ought to be confined to that function alone. Considered in 
that light, let the law be read as without them; and then it will 
be that the officers, the non-commissioned officers, and soldiers 
that served in the “late campaign on the Wabash’’— which 
would clearly include the ease of Governor Harrison. 

I am of the opinion that the law, in fair construction, covers 
his case; that he is within the at of it, seems. to me ee 
the reach of controversy. 

I have the honor to remain, sir, most respectfully » your obe- 
dient servant, 

| WM. WIRT. 
To the Secretary or War. 7 
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PATENT FOR LAND ON THE VIRGINIA RESERVE. 


The relocation and survey having been made in the name of the original patentee 
after the alleged tranafer of his right to others, the patent must be made out, 
granting the lands to him, his heirs, and agsigns, or to his or their legal rep- 
resentatives, &c., according to the suggestion in the Sth section of the act of 
the 10th of August, 1790. 


OFFICE oF THE ATTORNEY GENERAL, 
April 10, 1826. 

Str: On the statement from the Land Office, which, together 
with sundry documents, you did me the honor to submit for 
my opinion on the 6th instant, I see nothing in the case, nor 
in the laws which relate to the patenting of lands within the 
Virginia military reserve, that authorizes the Commissioner of 
the General Land Office to issue a patent to Mr. Avery in this 
case. 

On the case as it now stands, the relocation and survey. 
having been made in the name of Albridgeton Jones, the 
original patentee, (and this after the alleged transfer of his 
rights to others,) I see nothing that can be properly done at 
present, but to cause a patent to be made out granting the lands 
to Albridgeton Jones, to his use, and to the use of his heirs or 
assigns, or his or their legal representative or representatives, _ 
his, her, or their heirs or assigns, according to the suggestion 
in the 5th section of the act of the 10th August, 1790, (Land 
Laws, page 190.) There is no act of Congress which recog- 
nises the sufficiency of the proof on which Mr. Avery relies to 
authorize a patent to issue to him; and if there be no such prac- 
tice in the Land Office, as to give a sort of preseriptive sanc- 
tion to such a proceeding as he asks, I should take it to be 
improper to make a precedent in this case. Mr. Avery must 
either prove himself to be the regular assignee of the warrant, 
according to the requisition of the law, or furnish judicial proof 
of his title against the original patentee, his heirs, &c.; or the 
patent cannot, in my opinion, issue in the name of Mr. Avery. — 

I have the honor to remain, &c., 
WM. WIRT. 


To the Secrerary oF THE TREASURY. . 
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PATENTS—TO WHOM MAY BE ISSUED. 
As the owner of a land warrant may locate it in as many several parcels as he 
‘ pleases, he may demand and take a grant for each. | 

He may assign any proportion of his warrant to a third person, who may, upon 
the authority of such assignment, make entries in his own name, and take out 
grants to himself therefor. 

Four out of ten children may assign their rights in an unlocated warrant issued 
to their father, and the assignee may enter the lands in his own name, and 
demand grants therefor in severalty. 

OFFICE OF THE ATTORNEY GENERAL, 
April 19, 1826. 
-S1r: In the case of Daniel Drais, submitted from the Gen- 
eral Land Office, I can perceive no legal objection to giving 
the applicant the grant which he asks. I understand ‘it to be 
settled, by undisputed usage, that the owner of a land warrant 
may locate it in as many several parcels as he pleases, and take 
a separate grant for each several parcel; that he may assign 
any proportion of his warrant to a third person; and that such 
third person may, upon the authority of such assignment, 
make one or more entries in his own name, and take out grants 
therefor to himself. In the present case, the rights of four out 
of ten of the children and heirs of Baily Johnston have assigned 
their rights in an unlocated warrant, descended to them from 
their father to Daniel Drais; by virtue of which assignment he 
has made an entry in his own name, and claims a grant there- 
for. It is not doubted, I understand, that he had a right to 
make the entry where he pleased, without consulting the other 
six children; but that, having made it, itis to. be considered 
as inuring to his benefit and that of the other six children 
jointly; and that, consequently, a patent cannot issue to him in 
his own name, and for his own exclusive benefit. I am not of 
this opinion. If the assignment gave him the right to make 
the entry where he pleased, without consulting the other chil- 
dren, (as it is admitted, and I think correctly admitted, that it 
did,) the admission establishes in him a right so separate and 
exclusive as to draw after it, as a necessary consequence, the 
right to a grant on such entry in his own name, and to his own 
separate use; and such I learn, on inquiry, has been also the 
usage. My opinion is, that the grant ought to issue. If the 
other children of Baily Johnston have any legal or equitable 
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interest in the land so entered by Daniel Drais, and so granted 
to him, the emanation of the grant will not preclude the asser- 
tion of their right before a court of justice. 

I have the honor to remain, very respectfully, your obedient 


servant, 
WM. WIRT. 
To the SecRETARY OF THE TREASURY. 





OFFICE OF. PAYMASTER GENERAL. 


The office of Paymaster General was covered by the act of 15th May, 1820, and 
is not affected by the subsequent act of the 2d March, 1821. 


OFFICE OF THE ATTORNEY GENERAL, 
April 20, 1826. 


Str: It appears by the Paymaster General’s letter, which you 
have submitted for my opinion, that when the act of the 15th 
May, 1820, passed, << to limit the term of office of certain officers 
therein named, and for other purposes,’’ the Paymaster General 
was a disbursing officer, and that he was, therefore, within the 
supposed policy of that act. Among the officers whose appoint- 
ment is limited to four years, are ‘‘ paymasters in the army;”’ 
not regimental or battalion paymasters, but ‘‘ paymasters in 
the army’’ generally. My opinion, therefore, is, that the office 
of paymaster general was covered by the act; and that its opera- 
tion is not affected, in this particular, by the subsequent act of 
the 2d March, 1821. 

I have the honor to remain, sir, very respectfully, your obe- 


dient servant, 
WM. WIRT. 
To the SEcrETaRY or War. . 





PAY OF A LIEUTENANT IN THE NAVY. 


A midshipman nominated and confirmed by the Senate to take rank next after 
Lieutenant P., who holds a commission dated January, 1825, cannot draw the 
pey of a lieutenant until he receives his lieutenant’s commission. 


OFFICE oF THE ATTORNEY GENERAL, 
May 17, 1826. 
Sir: In the case stated by you for my opinion, is this: Mid- 
shipman R. R. was omitted in a nomination made in January, 


98 HON. WILLIAM WIRT 
Award of the Russian Emperor. 


1825. He has new been nominated, and approved by the 
Senate, ‘‘to take rank next after Lieutenant P.’’? Lieutenant 
P. holds a commission dated January, 1825: Lieutenant R, 
holds acommission dated May, 1826. His commission directs, 
on the face of it, that he take rank next to Lieutenant P. He 
now claims pay from the date of his rank. Can it be paid to 
him? Ought it to be paid to him? 

I think not. Pay is the reward of service in the grade; it 
therefore follows the date of the seryice, not the date of the 
retrospective rank—admitting the case to be a proper one for 
retrospective rank. When I say that pay is the reward of ser- 
vice in the grade, and therefore follows the date of the service, 
I do not mean that the service must have been actual, but that 
the party must at least have had the legal capacity to render it; 
which Lieutenant R. never had until he received his lieuten- 
ant’s commission. 

Yours, most respectfully, — * 
. WM. WIRT. 
To the SecreTary oF THE Navy. 





AWARD OF THE RUSSIAN EMPEROR. 


The indemnification awarded by the Emperor of Russia, to be paid by Great 
Britain for having violated the treaty of peace, in taking and carrying away 
American slaves and other property, involves not merely the return of the 
value of the specific property, but a compensation, also, for the subsequent 
and wrongful detention of it, in the nature of damages; and since this will be 
a work of great labor and time, interest according may be taken as a necessary 
part of the indemnification awarded. 


OFFICE OF THE ATTORNEY GENERAL, 
May 17, 1826. 

Sir: I have considered carefully the questions which you 
have done me the honor to submit for my opinion, on the con- 
struction of the award of the Emperor of Russia, and the con- 
vention of St. Petersburg made in subservience to that award ; 
and have examined, with great attention, the documents touch- 
ing those questions transmitted to me by your communication 
of the 8th instant. The questions are: 


TO THE SECRETARY OF STATE. 99 
Award of the Russian Emperor. 


Ist. ‘‘Is interest a part of the indemnity awarded by the 
Emperor?’’ 

2d. ‘Is the refusal of the British ‘commissioner to refer to 
the arbitration of the convention the disagreement between him 
and his American associate, on the point of interest, warranted 
by the convention?”’ 

After the most deliberate consideration of all the arguments 
which have been urged pro and con, I am clearly of the opin- 
ion that interest az least isa necessary part of the indemnity 
awarded by the Emperor; and that the refusal of the British 
commissioner, stated in your second question, is not warranted 
by the convention. The topics on both sides of these ques- 
tions have been so fully and ably arrayed and exhausted, that 
it would be a useless consumption of your time, and would 
load the files of your department to no good purpose, for me to 
travel again over the whole of this extended discussion. 

The questions seem to me to lie within a very narrow com- 
pass; and the error of the argument on the other side, as it 
regards the claim of interest, arisés, I humbly conceive, from 
a mistake of the character of the convention of St. Petersburg. 
That convention i8 not an original treaty, arranging for the 
first time, and by way of compromise, the matters of dispute 
between the British and the American governments. It is not 
an original treaty at all; it isa mere subsidiary instrument to 
give effect to the Emperor’s award. Such is the avowal of its 
character upon its own face. Yt does not profess even to explain 
the award, much less to alter and narrow that award, or to 
control its construction in any respect whatever. On the con- 
traty, by the express avowal of one sole purpose, it excludes 
the supposition of ail others, and declares its character as ex- 
plieitly as If words of negation and exclusion had been pvusi- 
tively used. 'Thus, the preamble, after reciting the Emperor’s 
award verbatim, proceeds: ‘‘ Now, for the purpose of carrying 
into effect this avcard of his Imperial Majesty,” &c.—not for 
the purpose of modifying or explaining, but for the simple 
‘¢ purpose of carrying that award into effect.’”. After-this ascer- 
tainment of the mere subsidiary character of this convention, 
to regard it as the predominating instrament, and to seize upon 
any insulated expressions which may be found in it, for the 
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purpose of controlling the construction of the award itself, is 
wholly inadmissible in any fair consideration of the subject. 
On the contrary, the award is the principal, the overruling, 
nay, the sole authority, in estimating the extent of the indem- 
nity; and the convention, which was formed for the single pur- 
pose of giving effect to that award, not to explain or control it, 
is not to be resorted to for the purpose of explaining or con- 
trolling it. Suppose that there are expressions in the conven- 
tion. of an ambiguous character, susceptible of two construc- 
tions—the one consistent with the award, and the other incon- 
sistent with it: can there be a rational doubt that that shall be 
preferred which is consistent with the award? Would it not 
be to unsettle and to reverse one of the best established rules 
of construction, as well as of action, that requires that the prin- 
cipal shall yield to its subsidiary? Now, the utmost that can- 
dor, and even liberality, can be required to admit in this case, 
is, that some of the details of the convention, considered as 
standing alone, are sufficiently ambiguous to admit of two con- 
structions: one of which stands consistently with the natural 
sense of the award, and the other of which is in opposition to 
the natural sense. Which are we to prefer? 

[t seems to me that it requires only to bestow a thought on 
the relation between the award and the’ convention, to answer 
that. the award is to give the law. Let me even go further. 
Let me suppose (for the purpose of argument. merely) that the 
convention, standing alone, would furnish even a strong im- 
plication of a narrower meaning than the award itself would 
import: which is to give the law? If the convention had pro- 
JSessed to expound or explain the award, such a hypothetic diffi- 
culty would deserve great consideration ;, but the convention 
proposes no such thing. On the contrary, acknowledging the 
final and conclusive supremacy of the award, it comes in only 
for the humble and auxiliary purpose of giving it effect accord- 
ing to its own sense. His Britannic Majesty had already 
agreed, by the convention of London of the 20th October, 
1818, that the award should be final and conclusive. It would, 
therefore, have been disingenuous in the extreme, and utterly 
inconsistent with the high character of the British sovereign, 
under the guise of a subsequent convention to carry the award 
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inio effect, to introduce expressions calculated to narrow its 
just operation, and then to stand upon these expressions as a 
construction of the award. It would be an evasion of the.en- 


gagement that the award itself should be final and conclusive. 


And it would be no answer to the charge of such an evasion 
to say, “‘here is your own construction of the award, in the 
convention of St. Petersburg ;’’ an instrument not professing 
to give any such construction, but professing, on the contrary, 
a totally different purpose—that of carrying the award into 
effect, according te its own sense. 

I forbear the re examination of the provisions of dis con- 
vention of St. Petersburg, and a comparison of them with the 
award of the Emperor, for the purpose of showing whether 
there is arty conflict or ambiguity between them, or to what ex- 
tent it exists; because this has been already fully and ably done 
by the British and American ministers. It is sufficient for my 
purpose to have shown that, if there be any such conflict, the 
award alone is to give law. And then the only remaining 
inquiry is, what is the award? It is, that the United States 
are entitled to a just indemnification for the slaves and other 
property carried away by the British forces, in violation of the 
first article of the treaty of Ghent. What is a just indemnifica- 
tion fora wrong? Is it the reparation of the one-half or two- 
thirds of that wrong? Is it anything less than a reparation of 
the whole wrong? On these few simple ideas the whole ques- 
tion turns. If an injury is justly redressed which is only half 
redressed, then the British commissioner is right; but if an in- 
jury is only redressed when the redress is commensurate with 
the whole extent of the injury, then he is wrong. Let us put 
aside the emphatic and. striking word just, and take the word 


tudemnification. alone: what does the word “ indemnification’’ . 


mean? Thesaving harmless from danger. 1s that man saved 
harmless from danger who is left to bear one-half of the damage 
himself? The question seems to me too plain for discussion. 
‘Fhe British commissioner, (Sir John Nicholl,). who composed 
part of the board under the 7th article of the treaty of 1794, 
seems to have entertained a very different opinion on this sub- 
ject from his countryman who is now sitting to execute the 
Emperor’s award. His words are, “ to reimburse to claimants 
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the original cost of their property, and all the expenses they 
have actually incurred, together with interest on the whole 
amount, would, I think, be a just and adequate compensation. 
This, I believe, is the measure of compensation usually made 
by all belligerent nations for losses, costs, and damages occa- 
sionéd by illegal captures.’’ Now, at the time of the wrongs 
now under consideration, we were, as to Great Britain, neutrals 
and friends; and stood protected by the most sacred of all in- 
struments—-a treaty of peace. 

In violation of this treaty, the slaves and ether property of 
American citizens were carried away in the year 1815, and have 
“been detained from them ever since. They have thus lost the 
use of this property for eleven years. Is the meagre return of 
the average value, at the time the slaves and other pfoperty were 
thus taken from' them, a just tndemnification of the whole 
wrong? That the act of taking away the property was a wrong, 
is no longer a question. Whatever disposition there may be 
to make jt a question, it has heen settled by the tribunal of the 
party’s own choice, and can no longer be made a question. 
The first act of dispossession being thus established to be a 
wrong, is the continuance of that dispossession for eleven years 
no wrong at all? Is it consistent with that usage of nationsg 
which Sir John Nicholl recognises, to redress an act of wrong- 
ful violence by the return, at any distance of time, of the naked 
value of the article at the date of the injury ? 

Such is certainly not the notion of the British courts sitting 
to administer the laws of nations, upon an intimate knowledge 
of whose course of action Sir John Nicholl founded the conces- 
sion which has been quoted; and the American commissioner, 
I observe, produced a striking example of the truth of this posi- 
tion in the decision of Sir William Scott, in the case of the 
Acteon. ‘Fhe British commissioner objects to- the application 
of the principle of the law of nations laid down by Sir William 
Scott in that case, because that was a suit; and this, he says, 
is a case of compromise. [am not able to discover in which 
of its features this is a case of compromise. The rights in 
question are founded on the award of the Emperor of Russia. 
Surely that award is no more a compromise, than the decision 
of the Court of King’s Bench can be said to be a compromise. 
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It is the solemn and authoritative decision of a regularly con- 
stituted tribunal on the rights of parties litigant before it, and 
disputing the question with no compromising spirit—not a re- 
sult gained by the mutual concessions of the parties. The 
rights of the American citizen do not depend on any concession 
proceeding from the voluntary.grace of Great Britain; they flow 
from the stern justice of the tribunal to which the decision was 
referred. Were it a gift which Great Britain was conferring, 
she might measure out her bounty as she pleased; but it is a 
right which the United States are exacting, under the authority 
of a judge by whose decision Great Britain stipulated that she 
would be bound. Where, then, is the compromise to be found ? 
Is it in the convention of St. Petersburg? But there is no 
modification of the award by that. convention, nor, conse- 
quently, of the rights growing out of the award. As we have 
already seen, that convention leaves the award to stand in full 
force, and to rest upon its own construction. 

_ The idea of a compromise seems to me, therefore, to be totally 
pir the question; and, consequently, to have no effect at all 
in withdrawing this-case from the operation of the principle 
and usage of nations laid-down by Sir John Nicholl and Sir 

\ William Scott.. Upon the whole, sir, I am of the opinion that 
the just indemnification awarded by the Emperor involves not 
merely the return of the value of the specific property, but a 
compensation also for the subsequent and wrongful detention 
of it in the nature of damages. If the actual damages in each 
case could be ascertained, they ought, under the award, to be 
decreed; but since this, if not impracticable, would be a work 
of great labor and time, I am of the opinion that the interest, 
aecording to the usage of nations, is a necessary part of the 
just indemnification awarded by the Emperor of Russia. 

‘The British and American commissioners having disagreed 
in opinion on this point, (that is, in the amount of the claim 
to be allowed,) the American commissioner has proposed to 
call in an arbitrator, according to the mode provided by the 
‘convention, to settle this difference; to which the British com- 
missioner objects, on the ground that this is not one of those 
disagteements in which the convention ee that an, 
arbitrator should be called in. 

Vou. n—3 ; 
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Your second question, therefore, is, whether this refusal on 
the part of the British commissioner is warranted: by the con- 
vention? The provision of the convention is, (article 5,) “In 
the event of the two commissioners not agreeing in any partic- 
ular case under examination, or of their disagreement npon any 
question which may result from the stipulations of this con- 
vention, then, and in that case, they shall draw, by lot, the 
name of one of the two arbitrators, who, after having given 
due consideration,’’? &c. Now, the two commissioners have 
not agreed in a particular case under-examination; they have 
not agreed tn the amount to be awarded to the claimant. The 
case, therefore, is a case for an arbitrator. Again: the stipu- 
lation of the convention is, that these commissioners shall settle 
the amount of the indemnification. They have disagreed on 
a question growing out of this stipulation, to wit: on the ques- 
‘tion, whether imterest shall or shall not be allowed. Now, 
_ again, the convention calls for the interposition of an arbitrator. 
And; lastly, the same oath is prescribed by the convention, 
both to the commissioners and arbitrators; clearly manifesting 
that the range of judicial duties wae the same with regard to 
both, for the commissioners are-considered as acting upon oath 
at every judicial step; and since the same oath is.administered® 
in the same terms to both, it would seem to indicate the clear 
purpose of the framers of the convention, that whenever the 
commissioners, in the discharge of their judicial functions, 
might differ'in opinion, an arbitrator might be called on to de- 
eide the difference. Were it otherwise, one. commissioner 
‘would have the whole subject under his sole control; first by 
Gisagreeing with his associate, and then by refusing to call in. 
an arbitrator. This would certainly be executing the award 
of the Emperor in one of the setises of that word ; a not 1B 
‘that, I presume, which the convention intended. 7 

- $ am of' the opinion that the refusal of the British: commis- 
sioner to call in an arbitrator i is wholly unwarranted by the 
convention. 

I have the honor to remain, very respectfully, your obedient 
servant, 

WM. WIRT. 

To the Secretary oF Strats. 
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NEW TRIALS AND APPEALS. 


Where no questions of law have been made on the trial of a cause, and the 
whole matter has been submitted to a jury, the only redress that can be ob- 
tained is by a new trial. 

The grant or refusal of a new trial being purely withia the discretion of the 
court whick wied the cauze, is not a subject for revision in the Supreme Court. 


OFFICE oF THE ATTORNEY GENERAL, 
June 6, 1826. 


Sra: I have. examined the record from New Orleans in the 
ease of Gonzales and Colmerano vs. Thomas Flournoy, and 
am of the opinion that the record ene no ground for an 
appeal or writ orerror. 

There was no question of law made to the court in he case; 
but the whole subject was submitted tothe jury. If injustice 
has been done, therefore, it has been done by the verdict of a 
jury; and the only redress was by a motion for a new trial. 
That motion appears to have been made, but it was never di- 
rectly disposed of. The motion to enter up judgment, and the 


couseqaent act of entering it up, may be considered as having 


virtually overruled the motion fora new trial. But if this was 
Wrong, it was a wrong for which there is no redress: the Su- 
preme Court having decided that the grant or refusal of a 
new trial is purely within the discretion of the court which 
tried the cause, and is not a oo for revision in the ol a 
Court. 

I have the honor to remain, sir, very perpen: your obe- 
dient servant, 

WM. WIRT. * 
To the Secretary or War... | 





THE YAZOO CLAIMS. 


The defendant’s title to the lands in dispute having been derived from the United 
Ssates, it will behoove the government to cause the defence to be skilfully 
attended to, as these claims are of very serious consequence to the United States. 

The main ground of defence will be the cession by Georgia to the United States, 
the several acts of Congress touching these claims, and the proceedings of com- 
missioners under them. 
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The case of Fletcher and Peck in the Supreme Court commented on, and instruc- 
tions given as to the procedure upon the trial. 
- ATTORNEY GENERAL’S OFFICE, 
June 24,.1826. 

Sir: I submit, with great deference, whether the inquiry 
‘made by Mr. Jones, the district attorney of Alabama, does not 
rather, from its subject, belong to the department to which the 
General Land Office is attached by law. The defendant’s title 
to the lands in dispute having been derived from the United 
States, the Commissioner of the General Land Office, whose 
duties make him familiar with all the details of our land titles, 
-would seem to be the officer most naturally to be appealed to 
where a patent proceeding from his office is impeached; and, 
‘consequently, to igdicate the department to which he belongs 
(the T'reasury) as the department to which Mr. Jones should 
have addressed his inquiry. I feel the less reluctance to use 
the liberty of making this suggestion, because I recollect to 
have had a full conversation with the Commissioner of the 
General Land Office, some time past, on the subject of: these 
Yazoo claims, and to have designated to that officer the ground 
en which I thought that the defence ought to rest. ‘That con- 
versation was produced by an appeal from. Alabama, then de- 
pending in the Supreme Court; but which was afterwards dis- 
missed, from some irregularity in the appeal, without a decision 
upon the merits. ‘The controversy about to be opened in Ala- 
bama, on the subject of these Yazoo claims, is one of very 
- serious consequence to the United States; and the defence will 
call for great care, diligence, and skill, as well as for very- full 
information on the part of the defendant’s counsel. It will 
call for the exaction of the strictest proof at every step in the 
deduction of the plaintiff’s title, whose ground ‘must be dis- 
puted ‘inch by inch, and every document that he offers sub- 
jected to the severest test of the technical rules of evidence, 
and proper exceptions filed to the opinions of the court, where 
‘necessary. I doubt whether the plaintiff, thus watched and 
checked, will ever be able to deduce a regular title to himself 
from the State of Georgia, so as to put the defendant, claiming 
under the United States, on his defence. But should he do 
so, it will not do for the defendant to rest on the corruption by 
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which the Yazoo law was gained from the State of Georgia; 
nor the repeal of that law by a subsequent legislature, which 
seems to be the only ground of defence contemplated by the 
district attomey, because that ground has been completely re- 
moved by the decision of the Supreme Gourt in the case of 
Fletctrer and Peck—so far, at least, as innocent and bona fide 

3 without notice are concerned. If, indeed, (as is not 
improbable,) the. purchasers in this case, under the Yazoo pat- 
entee, stand in the predicament of purchasers with notice of 
the fraud and corruption by which the law was obtained, the 
decision in Fletcher and Peck will not protect-them; and on 
this hypothesis, this ground, ¢uéer alfa, might be taken. Arid 
amotig the proofs of public and general notice, the defendant 
might rely on the repeal of the Yazoo law by the State: of 
Georgia at its subsequent session; on the cession of these lands 
by Georgia to the United States; on the several acts of Con- 
grees tendering to the holders of the Yazoo claims a compro- 
mise of those claims for a pecaniary compensation; and the 
proceedings of the board of commissioners under these acts, 
(of which .« copy has, I think, been filed in the Department of 
State, and a transcript ought to be furnished to the district at- 
torney.) The notoriety of these transactions throughout the 
United Setes, resulting from the circumstances attending the 
sepeal of the:law of Georgia; the public burning of the law, 
with open and solemn ceremonies, by the governor of the 
State, and the publication of these transactions throughout the 
QGnion; the debates in Congress on the passage of the several 
acts relating to the compromise; and the intense interest cre- 
ated by these discussions throughout the whole continent,— 
will all enter properly into the inquiry of notice as to.any recent 
purchases made of the Yazoo patentees; and I very much 
suspect that these are of this character, having been got up, 
perhaps, as a desperate speculation. 
at should the plaintiffs be able to protect themselves under 
tet fle of Fletcher and Peck, the great and solid ground 
of defence still remains: _ 
<4. The cession by Georgia to the United States. 
—g, The several acts of Congress tendering to the holders of 
Yazoo lands a pecuniary compromise, and declaring void the 
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titles of all such as should not come in and accept these terms 
by a given day. 

3. The proceedings. of the commissioners under these laws. 

According to my recollection of my conversation with the 
Commissioner of the General Land Office, itis a fact that Coz, 
under whom it appears that these plaintiffs claim, did come ia 
and accept the compromise. If so, his title was extinguished, 
and he could, consequently, convey none te these purchasers; 
so that there will be an end of the question on this ground. 

But if he, or those who claim under him, did not come in, 
then the ground should be taken, that their titles are void by 

the declaration of Congress;. to whom it was competent, under 
the peculiar circumstances of the case, and for the public good 
and safety of the people, to declare them vaid. 

Having nothing before me but the very short letter of Mr. 
Jones, which gives no dates nor particulars of the title, nor of 
the form of the action which has been instituted, it is impos- 
sible for me to do more than to furnish these general hints as 
to the grounds of defence which it may be advisable to take. 
Whether they should be taken by special plea; or may be given 
in evidence under the general issue, will depend on the form 
of the action and the practice of the State. 

It is impossible to foresee and provide by instruction for every 
question which may afise in the course of such a trial. Much 
must, of necessity, be left to the learning and skill of the coun- 
sel-who will have to manage the defence; and, if 1 may be 
excused for the suggestion, the question is of-such incalculable 
magnitude to the United States, that the best Counsel that can 
be commanded should be retained, to assist the district attorney 
in defending the cause. 

| WM. WIRT. 
To the Secretary or Stare. 


ed 


CONTRACTS WITH MEMBERS OF CONGRESS. 


Although the employment of members of Congress as assistant counsel to the 
district attorneys of the United States was not within the view of. Congress ag 
_ the passage of the actof 2ist April, 1808, it forbids all contracts between offi- 
cers of the government and members of Congress. 


TO THE POSTMASTER GENERAL. 9 


Contracta with Members of Congress. 





eee ni— OO —e——————OooOoOOO 

‘The policy of the law is to prevent the exercise of executive influence over the 
menabers of Congress by means of contracts; and whether the contract be for 
the services of a lawyer, a physician, a sara or @ purveyor, it iv 
equally within the mischief to be prevented. 


ATTORNEY Genenat’ 8 Orvics, 
July 18, 1826. 


Sar: The question which | you ‘submit for my opinion is, 
whether your employment of members of Congress, as assistant 
counsel to the district attorneys of the United States, be within 
the prohibitions of the. act of April 21, 1808, “concerning 
public contracts?”” 

I am entirely satisfied that this sort of engagements was not 
within the view of Congress when the act was passed; but 
that the species of contracts which led to its passage were of a 
different character, as stated in the report of a select committea 
of the 29th March, 1822, upon the subject of the employment 
of a Senator of the United States in the examination of certain 
land offices in Ohio, &c. The practice, too, in several in- 
stances stated in that report, seems to have limited the con- 
struction of the act to the specific species of contracts which 
were known to have led to its euactment. But yet, the lane 
guage of the law is so broad and so explicit, not only inits 
positive enactments, but in its exceptions; and its policy, too, 
is so broad and general, that I cannot discover any satisfactory 
distinetion by which the contracts in question can be with- 
drawn from its operation. 

_ The first section forbids all contracts between officers of the 
government and members of Congress. It is true that the 
language of this section seems, for the most part, to be appli- 
eable only to the kind of contracts which produced the law; 
and had the question tested on this section only, there would 
have been good ground for confining the operation of the act 
to those kinds of contracts to which it owes its origin. Bat 
the second reflects a larger construction on the first, by except- 
ing from its action a species of contract as far removed from 
the natural sense of the first section, as the kind of engage- 
ments now in question—to wit, the purchase of bills of ex- 
change from members of Congress. The exception proves 
that Congress intended, by the first section, to use language 
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broad enough to cover the excepted cases; and that hence it 
was necessary to introduce the positive exception. Now if, as 
is thus implied by the legislature itself, the first section is broad 
enough to comprehend the sale of bills of exchange, I see not 
why it is not broad enough to comprehend the sale of profes- 
sional services, or any other species of work and labor, in any- 
other art, mystery, or science, as well as that of the law. And 
again: if the prohibitions do not extend to engagements for 
professional services with gentlemen of the law, do-they extend 
to engagements with gentlemen of the medical faculty? If 
not, a member of Congress might be stationed as a surgeon at 
a military post, on an annual a without any violation of 
the law. 

But let us pursue the j inquiry one a facies The second 
section of the act having expressly excepted from the operation 
of the law two cases only—to wit, contracts with corporations, 
and the purchase of bills of exchange—the fourth section uses 
the following pointed and comprehensive terms: ‘ That if any 
officer of the United States, in behalf of the. United States, 
shall, directly or indirectly, make or enter into any contract, 
bargain, or agreement, in writing or otherwise, other than 
such as are herein excepted, with any member of Congress, 
such officer so offending,” &c.,&c. Now, I think it cannot 
be denied that an engagement with a gentleman of the bar, 
whereby, for a valuable consideration, he is to render his pro- 
fessional services in a given case, is a contract, a bargain, an 
agreement, in the legal sense of these terms, (and in none 
other are they to be regarded ;) and it is a bargain, centract, or 
agreement, other than the two which had been previously ex- 
cepted by the act. It is, therefore, a contract eninen ex. 
pressly by the fourth section of the act. 

Should it be objected that this is sticking in the hive of the 
law to the disregard of ss 8 policy, I cannot accede to the homes 
tion. 

The policy of the law is to prevent the exercise of executive 
influence over the members of Congress by the means of con- 
tracts; and whether the contract be for the service of a lawyer, 
a physician, or a mail carrier, an army purveyor, or a turnpike- 
road maker, it seems to me to be equally within the policy and 
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mischief of the law. The only difference is in the permanency 
of the engagement; but a-succession of single engagements is 
quite as mischievous as a contract in-soltdo;- and if the distinc-_ 
tion is to be allowed, the law might easily be evaded. 

Finally, even if the. construction of the law were dubious, 
yet, as executive officers, it would become us to remember that, 
it is a remedial law, enacted as a-bar to executive influence; 
that, in the construction of all such laws, the. rule is to give 
them a large construction for the advancement of the remedy. 
and the suppression of the mischief; and that it is much safer 
to err on the side of forbearance, than on that of eee en- 
croachment. 

| WM. WIRT.. 
To the PostmasTER GENERAL. 





CORRECTION OF MISTAKES IN ISSUING PATENTS. 


A patent issued by mistake may be corrected before deliyery:. If: delivered, and 
the patentee refuse to surrender it for cancellation, the President may issue a 
new one, reciting the ertor committed 3 in the former as the cause. 


eerie GeNneRAL’s OFFICE, ~ 
November 13, 1826. 


Str: I understand the case of David Putnam to be simply 
that of a patent issued, by mistake in the Land Office, to 
Robert Baird, assignee of Isaac Wilson, instead of having been 
issued to David Putnam, assignee of Robert’ Baird, whe was. 
assignee of Isaac: Wilson; the clerk who filled up the patent 
having very strangely ovérlooked the assignment: to David Put« 
nam, although it was on the face of the same certificate of the 
register of the land office by which he was guided in filling up 
the patent. The patent'thus issued by mistake, has, I under- 
stand, been never delivered to Baird; but, on being sent to.Mr. 
Wood, the register at Marietta, the mistake was diseovered by 
him, and the patent returned to the General Land Office for 
correction, where it now lies. The question is, whether the 
patent thus issued by mistake can be cancelled, and a new ene 
issued to David Putnam? Ihave no doubt but this may be 
done, and that it ought to be done. Nay, where a patent has 
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in this manner improvidently issued by mistake in’ the Land 
Office, even had it been delivered to the person named in it 
as patentee, I entertain no doubt of the power of the President 
to issue a new patent, reciting the error committed in the former 
as the cause of the corrected patent. Such a recital, however, 
would only be necessary where the person to whom the patent. 
had been issued by mistake refused to give it up for cancella- 
‘tion; which is understood not to be the casein regard to the 


en now under consideration. 
| WM. WIRT. 


To the iealeiaas OF THE T'REASURY. 


PRE-EMPTIONS UNDER ACT OF MAY 2%, 1824. 


No pre-emption accurred under the act of 26th May, 1824, to lands ceded by the 
Quapaw treaty, ratified January 18, 1825, poteuneenns the lands were 
within the Lawrence land district. 

The language of the act of 26th May, 1824, touching pre-emptions, is in the 
present tense; therefore lands subscyuently attached to the district were not 


subject to the iia sale rights granted by it. 


| ArrorNey Genenit’ 3 OFFICER, 
December 4, 1826. 


Sm: The statement and questions submitted for my = 
from the General Land Office are as follows: 
_ By an act passed on the 26th of May, 1824, pre- emption 
rights are granted to certain persons im the Territory of Arkan- 
£a8, on certain conditions, in the land distriet.of Lawrence. _ 
On the 18th of January, 1825, a treaty was ratified with the 
Quapaws, by which a tract of land was ceded to the United 
States; part of which lies within ¢he land district of Lawrence. 
. The boundaries of the land district of Lawrence, as they ex- 
isted previous to the passage of the act of May, 1824, extended 
into the Quapaw country, and embraced the land eaunee to 
be entered under the act of May, 1824. 
Quere. Are lands thus situated subject to be entered as pre- 
emption rights, under the act of 1824? 


TO THE SECRETARY OF THE TREASURY? 48 


Pre-emptions under Act of May 26, 1824. . 





If they be subject to such entry, another question agises, 
under the act of 1824, for the decision of the Attorney General. 

By an act passed at the last session of Congress, the limits 
of the land district of Lawrence were extended so a3 to em- 
brace a large quantity of very valuable lands. 

Quere. Are the lands embraced in this extension of the 
boundaries of the district subject to entry as S pre- ee rights, 
under the act of 1824? 

The privilege given by the act of 26th May, 1924, (chapter 
154,) to the persons therein described, is ‘‘to enter with the 
" segister of the land office in the district of Lawrence, in said 
Territory, any tract within said district on which they may 
have made improvements previously 1 to the passing of this act, 
or any unimproved tract within said district, the sale of which 
is authorized by law.’’ The questions are. explained by the 
Commissioner of the General Land Office to arise on the words 
italicised. The district of Lawrence, as described by law, 
previous to the passage of this act, did comprehend the lands 
afterwards ceded by the Quapaws. But these lands were iit, 
at the date of the act, authorized to be sold; the title being at 
that time in the Quapaw Indians: and the land opened to these 
pre-emptions is not the whole of the unimproved lands in the 
district of Lawrence, but the further limitation is added—* the 
sale of which és authorized by law;’’ that is to say, is now 
authorized by law. ‘To extend the pre-emption to the lands 
subsequently ceded by the Quapaws, or to the other lands 
subsequently added to that district, would be to construe the 
word ‘“is’’ to mean shall have been; so as to make the passage 
read, ‘‘or any unimproved tract within the said district, the 
sale of which shall have been authorized by law;’’ that is, shall 
have been authorized atthe time when the party comes to make 
his entry. But the act, as it stands, speaks in the present 
tense; and it would, I think, be rather tog bold a construction 
to convert the present tense into the future past. 

I am of the opinion that both seein must be aero 
in the negative. 

WM, WIRT. 


. To the SecreTarRy OF THE TREASURY. 
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THE ACT FOR RELIEF OF ALFRED FLOURNOY. 


The act for the relief of Alfred Flournoy did not authorize an entry of reverted 
lands before they had been again offered at oe gale; nor lands relinquished 
after the passage of the act. 

The laws upon the subject of public lands are all in pari materia, and are all to 
be construed together. No particular law should be construed as an insulated 
act upon its own letter, but as having relation to the general system. 

The case of Chotard vs. Pope, reported in 12 Wheaton, 586, has settled the rule 
as laid down in this opinion. 


Case for the opinion of the Attorney General. 


An act passed on the 22d of May, 1826, for the relief of Alfred 
Flournoy, by which he was authorized to enter two sections of 
land in any land office in the State of Mississippi or Alabama: 
provided that no entry shall be made, but of land which may 
have been previously offered at public sale; und provided he 
shall not enter any lands which may have been heretofore re- 
linquished, until after they may be again offered at public sale. 

In pursuance of this act, Mr. Flournoy has entered— 

Ist. Lands which had reverted to the United States, and 
which, by the 4th section of the act of the 24th of April, 1820, 
(Laws U. S., vol. 6, p. 487,) were, at the time of such entry, 
subject to be offered at public sale before they could be entered 
by private entry. 

2d. He has entered lands which have been relinquished since 
the date of the passage of the act for his relief, and which lands 
thus relinquished are, by the provisions of the acts of the last 
session, (p. 31,) and acts of the Ist session 18th Congress, 
(section 3, p. 50,) subject to be offered at public sale, as all 
other public lands. 

Quere. Has Mr. Flournoy a right to enter both or either of 
the descriptions of lands above mentioned, ye virtue of the act 
for his relief? — 

ATTORNEY GENERAL'S OFFICE, 
December 31, 1826. 

On the above statement, I am of opinion— 

1 That lands which reverted by forfeiture to the United 
States, and were by law to be offered at public sale before they 
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could be appropriated by private entry, , were not subject to entry 
by Mr. Flournoy; because the restriction to lands which have 
been previously offered to sale, is to be construed, I think, with 
reference to the general system of land laws, and means that 
kind of previous offer which was effectual to open the lands 
to general entry; and not that kind of previous offer which 
had become wholly ineffectual to the purpose of an offer, arid 
threw back the lands into the general mass, to be dealt wa as 
if they had never been offered at all. _ 

I consider such an abortive offer as no offer at:all, to the pur- 
- pose of the law; because it is manifest to my mind that Con- 
gress intended that the United States should have the benefit 
of an effectual offer at public sale, before .it should be subject 
to Mr. Flournoy’s entry: whereas the offer at public sale, on 
which he relies, was an offer only in name, not in substance: 

2. I am of the opinion that the lands relinquished after the 
passage of the law were not subject to his entry by implication; 
because, by a previous act of the same session, (the "act ma- 
king further provision for the extinguishment of the debt due 
to the United States by purchasers of public lands,’’ chap. 34,) 
these after-relinquished lands had been placed under the pro- 
tection and control of the act of the 18th May, 1824, which 
expressly provides that they should be offered at public sale 
before they shall be subject to private entry; and if we look 
at the reason of the thing, there is no conceivable reason why 
the after-relinquished lands should be subject to Mr. Flour- 
noy’s claim, any more than those which had been periensy 
relinquished. 

‘Mr. Flournoy and his counsel rely on the ‘buna of the act — 
‘¢that he shall not enter any lands which have been Aeretofore 
relinquished.’? But the-law is acting on the existing state of 
things; its language is predicated on that existing state of things; 
and it means to declare on what portion or description of the 
lands then under the control of Congress Mr. Flournoy might 
lay his entry: hence the word Aerefofore relinquished. But 
they do not go on to say that on lands hereafter relinquished 
he may lay his entry: this is matter of implication; and against. 
this implication we have the express provision already men- 
tioned, which makes a different provision with regard to these 
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after relinquished lands, and one directly in conflict with at 
Flournoy’s claim to enter them. | 

This is not imputing to Congress arbitrarily a meaning in- 
consistent with their language. -The laws upon the subject of 
the public lands are all in part materid, and are all to be con- 
strued together; and an authority to an individual to make an 
entry of any of these lands is not to be considered_as an insu- 
lated act, to be expounded strictly upon its own letter; but as 
having relation to the general system, and to be expounded 
according to the meaning of Congress, to be collected from the 
language of the. particular law as compared with the whole 
system, and from the reason and nature of the case. It is well 
known to every lawyer, that a literal interpretation would often 
defeat the manifest purposes of the legislature, and sacrifice the 
spirit of the law to its letter; and to me it is apparent that the 
construction of the law contended for by Mr. Flournoy would 
produce this effect in this instance. 

By what rule of construction these private laws are to be ex- 
pounded—whether according to the letter, or according to the ~ 
more liberal rule, on which I have relied—has not yet, I think, 
been judicially settled by the courts of the nation. There is a 
case now before the Supreme Court, and early on the docket, 
(the case of Chotard vs. Pope,) which will probably settle this 
rule. If it should be decided in favor of Mr. Chotard, it will 
tend strongly to establish the construction contended for by 
Mr. Flournoy and his eminent counsel. Meantime, the same _ 
Congress which passed this law is now in session; and, if I 
am in error, can easily correct it by an explanatory act. 

a | WM. WIRT. 
To the PrREsipENT. 


ELECTION OF A TRUSTEE OF COLUMBIA COLLEGE. 


A legal quorum of trustees being present for the transaction of business, and 
it being announced in order to proceed to the election to fill a vacancy in the 
board, and the majority of the quorum voting for an individual who was 
thereupon declared elected, the election is valid. | 


Wasuineron, January 29, 1827. 


Sm: The case stated by you for my opinion is in the follow- 
Ing words: ‘‘ The semi annual meeting of the board of trustees 
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of the Columbia College was properly notified to be held on the 
13th December last, at ten o’clock, A..M. At the appointed 
time five members (the legal quorum) appeared and commenced 
business. The president announced that there was.a vacancy: 
in the board, and a resolution was adapted to go. immediately 
into the election of a member to supply it. One of the five 
members present declined to vote, and assigned his reasons for 
it. The other four proceeded to a sg and an- individual 
was declared to be elected.’’ 

The question is, Was this election valid? 

I am of opinion that it was. The legal quorum being pres- 
ent, the refusal of one of the body to vote ona particular sub- 
ject can no more defeat the. will of the majority in this. body 
than in any. other—in Congress, or in a cour of justice. 

Yours, respectfully, | | 
_ WM. WIRT. 
To the Crerx or Tae Hovss oF REPRESENTATIVES U.S. 





MRS. BLODGETT’S RIGHT OF DOWER. 


Mra. Rebecca Blodgett, claiming dower in certain lands in the city of Wash- 
ington, of which she alleges her husband died seized, has not brought herself 
within the Protection of the principle on which she relies as excusing the 


proof of seisin; and the seisin not being pee no right to dower is estab- 
lished. 


ATrorNEY GENERAL’S OFFICE, 
January 29, 1827. 

Iw compliance with the act of the last session of Congress 
for the relief of snactiai Blodgett, = Attorney General, has the 
honor to report: 

That Mrs. Blodgett’s petition to Congress, together with the 
documents which accompanied it, was handed to him by the 
‘Clerk of the House of Representatives on the 9th day of Octo- 
ber last; that, on inspecting the papers, and finding them 
wholly insufficient to enable him to form an opinion on the 
subject, he called on the attorney of Mrs. Blodgett, by two let- 
ters, (copies of which accompany this repert,) requesting that 
all the evidence on, which the claim of dower was founded 
might be immediately furnished, in order that the Attorney 
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General might discharge, without delay, the duty devolved on 
him by the law; that the documents were not furnished. until 
the Supreme Court had commenced its present session; when 
the attorney for the petitioner, in handing them in, stated that 
these were all the documents which were to be offered in sup- 
port of his client’s claim. 

‘I'he Attorney ‘General has availed himself of the earliest 
leisure he could command, amidst the pressure of his duties in 
the Supreme Court, to examine these documents, together with 
the authorities referred to by the counsel of the pétitioner, and 
he states, as the result of this investigation, that these docu- 
ments do not establish a right of dower in the Pennaier in 
the lots in question. . 

He does not affirm that Mrs. Blodgett has not a right of swe 
in these lots; but only that the evidence submitted to him, as 
all the evidence which she proposed to offer, does not ice 
such a right. 

_The reasons for this opinion are stated in an accompanying 
paper; which, together with the petition and the documents 
themselves, is respectfully submitted. 

eb . WM. WIRT. 
To the SECRETARY OF THE TREASURY. 


Accompanying paper referred to. 


‘«c'The question submitted to the Attorney General, by the act 
of Congtess of the.20th May, 1826, ‘for the relief:of Rebecca 
Blodgett,’ is, whether she has a right of dower in lots Nos. 1, 
4, and 14, in the square No. 430, in the city of Washington. 

“‘ Marriage, seisin, and the death of the husband, are essen- 

tial to the right of dower. - 
_ “In this case the marriage is proved, and the death of the 
husband is admitted. The only remaining question is as to 
the scisin. The petitioner relies on a constructive seisin by 
the following deeds: 

‘1. As to lot No. 1, in square 430, a deed from David Burns 
to Samuel Blodgett, dated and acknowledged: before two jus- 
tices of the. peace on the 18th March, 1793; recorded on the 
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29th August, 1794,-more than seventeen months after the exe- 
cution. 

‘c2. As to lot No. 4, in the same square, a deed from the 
same to the same, bearing, in all respects, the same dates. _ 

‘According to the laws of Maryland, these deeds are wholly 
tnoperative to any intent or purpose whatsoever, not having. 
been recorded within six months. 

‘¢3. With regard to lot No. 14, no evidence whatsoever of: 
any title in Samuel Blodgett is offered. There is, therefore, no 
evidence whatever of any seisin in the husband. 

‘In lieu of this proof, the petitioner, by her counsel, insists 
that the United States are estopped from objecting the want of 
seisia in the husband, because they claim title under the hus- 
band. 

<‘ft is unnecessary to qyiestion this’ principle till the peti- 
tioner shall bring her case within it. She must show the whole 
chain of title, regularly deduced, from her husband to the Uni- 
ted States. 

“< Instead of this regular deduction of title, she offers an ex. - 
tract froma detached deed, by which a certain Robert 8. Bick- 
fey professes to convey the lots one, two, three, four, and fowr- 
¢een, to the United States; and in which he excepts from the 
warranty of tide the lots one and feur, which he says he holds 
under Samuel Blodgett, jr., whose deeds had not been recorded 
in time. 

‘< The objections to this deed are— 

‘61, That Bickley’s title is not shown by the exhibition of _ 
the deeds from Blodgett to him. It may be that Mrs. Blodgett 
was party to these deeds, and has relinquished her dower. If 
30, there is an end of her claim. 

‘¢2. This deed itself is but an extract: the whole should be 
farnished. I should require, also, a certificate of the clerk of 
the court, that there was no deed upon his records to show | 
that Mrs. Blodgett had, by any deed, parted with her right of 
dower in her husband’s estate. . 

<< It may be that there was some marriage settlement in lieu 
of dower, which the records of Philadelphia would show, and 
which ought to be negatived by @ proper certificate from the 
recording officer there. 

Vout. u—4 
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‘¢In these claims against the public, which are to be sup- 
ported by ez parte proof, the whole proof, negative and posi- 
tive, within reach of the party, ought to be exacted. 

‘There is no other mode by which the public can be, in 
any reasonable degree, guarded against imposition. This re- 
mark is meant as a general one. On this occasion it is enough 
to say that the petitioner has not brought herself within the pro- 
tection of the principle on which she relies as excusing the 
proof of seisin; and the seisin not being proven, no right to 
dower is established. 


‘WM. WIRT.” 


PURSERS’ BONDS. 


As the precise duties of the office of purser, in which he shall have been delin- 
quent, must be stated in a declaration upon his bond, a statute that shall enu- 
merate those duties is recommended to be expedient. 


ATTORNEY GENERAL’S OFFICE, 
January 31, 1827. 


Sim: Mr. Cox is right in his proposed change of the condi- 
tion of the purser’s bond. Ido not, however, perceive that 
any statute defines the purser’s duties: if they are defined by 
usage it wil] be sufficient. But you will observe that, in every 
action brought upon the purser’s bond for a violation of his 
duties as purser, the duties must be specified in the declaration ; 
and it must be shown by evidence that the duty alleged to have 
been broken did belong to the office; which can only be done 
by showing a statutory enumeration of the duties of the office, 
or by clear and well-established usage. I make the suggestion 
for your consideration as to the expediency of a statute on the 
subject. ' 


Yours, respectfully, 


WM. WIRT. 
To the SecrETARY oF THE Navy. 
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JUDGMENTS UPON DUTY BONDS AGAINST SURETIES. 


Judgments upon duty bonds against a surety are valid, although the suits were 
protracted until the principal obligor and co-gurety became insolvent. ft is: 
ectiled law that no leches can be imputed to the government; and that no volun- 
tary foPbearance either to institate or te press.a. suit againet the principal can 
discharge the sureties. 


ArronNEY GeneraL’s OFFICE, 
c March 29, 1827. 


Sm: I have examined carefally the petition of Thaddeus 
Laughlin, with the docamemts accompanying the same, sub- 
mitted by you for my opinion “ as to the legal liability of Thad- 
deus Laughlin, under a judgment recovered against him in 
favor of the United States in the district court for the northern — 
district of New York;” and I have been able to discover no solid 
ground on which his legal liability under that judgment can be 
questioned. 

The grounds on which the petitioner questions his liability 

under that judgment are two: 

1. That the duty bonds on which the judgments were ren- 
dered, were to be obligatory only on the condition that the 
goods which had been libelled for forfeiture should be restored 
to the claimant; whereas they were condemned. 7 

2. That the suits upon the bonds were protracted until the 
principal obligor and the co-security became insvtvent; which : 
the petitioner considers as a Jegal absolution to him. | 

In the first ground, the petitioner is mistaken in the fact. 
The duty-bonds were not dependent on the condition of the 
acquittal or forfeiture of the goods; nor was the amount of the 
duties included in the stipulation given by David A. Ogden: 
this stipulation being only for the estimated value of the goods. 
The duty-bonds were, therefore, entirely distinct from the ad- — 
miralty proceedings; and the claimant having had the goods 
delivered to him for sale, as if he had been the regular importer, 
the duties were due, whatever might be the fate of the admiralty 
proceedings. The 89th section of the collection law offered the 
claimant the option to suffer the goods to remain in the cus- 
tody of the admiralty until the decision, or to take fem out 
and treat them as his own, on the conditions prescribed by that 
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section. These conditions were, that he should give bond in 
an amount equal to the appraised value of the goods, and also 
produce a certificate from the collector that the duties had been. 
paid or secured. Of the bond for the appraised value the court 
takes possession; and the section provides that if judgment shall. 
pass in favor of the claimant, that bond shall be cancelled? but 
it makes no correspondent provision .in that event, either for 
refunding the duties if they shall have been paid, or cancelling 
the duty-bonds if they shall remain uncollected. My opinion, 
therefore, is, that the duties if paid ,and the duty- bonds, remain 
totally unaffected by the decision on the libel. 

3. As to the protraction of the suits: it has been so often 
decided as to have passed into settled law, that no laches can 
be imputed to the government; and that no voluntary forbear- 
ance either to institute or to press a suit against the principal 
can discharge the sureties. | 

WM. WIRT. 

To the SEcRETARY OF THE TREASURY. 





PATENTS FOR INVENTIONS. 


It may be questionable whether the substitution of one material. for another be 
an invention within the sense of the patent law. 

In cases of doubt it will be congenial with the policy of the law to issue a patent 
to the petitioner, tee giving him an opportunity of trying the validity of 
his right. 


Artorney GeNErRAL’s OFFIce, 
June 4, 1827. 

Sir: In regard to Sealy’s application for a patent for glass 
furniture for beer and cider pumps, it may be well questioned 
whether the mere substitution of one material for another be 
an invention, within the sense of the patent law. It seems to 
be considered otherwise in England. (Godson on Patents, 
p. 68, note 6.) In every case of doubt, however, it would 
seem to be more congenial with the policy of the law to afford 
the citizen an opportunity of trying the validity of his right 
by issuingsthe patent. With this view, I recommend a patent 
for the glass furniture, according to the amendment of the 
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petition proposed by Mr. Blagrove, the counsel for the peti- 
tionet, in the letter addressed to me, and now sent to be filed 


with the other rs. 
oe WM. WIRT. 


To the SgcRerary or STaTE. 





LAND PATENT ISSUED: BY MISTAKE. 


A patent was issued by mistake to William Masters of the whole instead of the 
half of a quarter section, who sold the same and refused to return the patent to 
be cancelled: peciwen, that the purchaser be notified, and that Masters and 
his vendee be immediately prosecuted. - 


ATTORNEY Geen Oeace 
: June ‘7, 1827. 


Str: In the case of Masteis: as he has sold the land, I 
would advise that immediate notice of the defect of title be 
given to the purchaser under him; and that the district attorney 
be immediately furnished with the case, and instructed to take 
the necessary legal steps to cause the patent to be cancelled. 
It is necessary to act immediately, because, if any part of the 
purchase money remains unpaid by Masters’s vendee, an im- 
mediate proceeding will strip him of the defence of being a 
purchaser without notice. Both Masters and his vendee should 


be made defendants to the proceeding. 
: WM. WIRT. 


The SEcRETARY OF THE TREASURY. 





POWER OF PRESIDENT TO DISCONTINUE A SUIT. - 

The President has the constitutional power to order the discontinuance of a suit 
commenced in the name of the United States in cases proper for such an order. 

Et is a high and delicate power, however, and should be exercised only with the 
greatest circumspection and care; and never in a case in which a court of the 
United States, free from suspicion of impurity, has taken cognizance of the 
matter, and thereby given countenance to the elaim. 

“Whe case of the United States against the mayor, aldermen, and inhabitants of 
New Orleans, commenced by petition for an injunction to restrain them from 
selfing wnoccupied lands, (the corporation claiming property,) is nota A proper 
case for the interference of the President. 


‘Orrtce oF THE ATTORNEY GENERAL, © 
. July 27, 1827. 
Scx: I entertain no doubt of the constitutional power of the 
President to order the discontinuance of a suit commenced in 


a 
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_ the name of the United States in a case proper for such an order. 
Were a district attorney, fur example, of his own mere radtioh, 

to commence a suit in the name of the United States, in a case 
wholly unfounded in law, the only effect of which would be to 
expose the defendant to needless annoyance and expense, I 
should consider the President not-only authorized, but required 
by his duty, to order a discontinuance of such vexation; for it 
is one of his highest duties to take care that the laws be exe- 
cuted, and, consequently, to take care that they be not abused 
by any efficer acting under his authority and control to the 
grievance of the citizen. But this power is a high and deli- 
- Cate one, and requires the utmost care and circumspection in 
its exercise; and I could never advise its exercise.in any case 
in which a court of the United States, free from all suspicion 
_ of impurity, had, by a positive act on its part, taken cognizance 
of the case, and given countenance to a claim prosecuted in 
the name of the United States; more especially where the de- 
fendant, with full time and opportunity to have made his 
defence, silently declines the jurisdiction of the court, and calls 
upon the President to arrest the progress of the judicial inquiry. 

The case of the United States against the mayor, aldermen, 
and inhabitants of New Orleans, commenced by a petition to 
the judge of the eastern district of Louisiana, for an injunction 
to prohibit them from selling certain unoccupied lands lying 
between the line of buildings fronting on the Mississippi and 
the river itself{—the corporation claiming this property as theirs, 
and the petition for the injunction asserting the nght to be in 
the United States, and setting forth the grounds on which that 
right was asserted, 

The prayer for the injunction called upon the judge to ex- 
ercise his judgment on the prima facie legal rights of the con- 
tending parties. Had the claim made for the United States 
presented one of those palpable cases of a claim without law, 
in which I admit the authority and duty of the President to 
interfere, by ordering a discontinuance of the suit, the judge 
would not have awarded the injunction—for the award of an 
injunction is a matter within the pure discretion of the judge; 
and the more important the inconveniences likely to result 
from awarding it, the more scrupulous is the judge in requiring 


o_O Te ee eee SET 
, a 


TO THE PRESIDENT. 85 
Power of President to Discontinue a Suit. 


that the case made should be a strong and clear one before he 
will interfere. 

It is true, the injunction is always awarded on the case made 
by the complainant. ‘The judge assumes the case by the bill - 
as true, and, upon that assumption, declares, by the award of 
an injunction, that the case is a proper one for the interposition 
of a court of equity. The jadge awarding the injunction is not 
responsible for the truth of the facts alleged by' the bill; and, 
where these facts are of a private nature, lying only within the 
knowledge of the parties, or depending on the proof of matters 
tn pais, to be thereafter produced’ by the parties litigant, no 
other inference can be drawn from the award of the injunction 
except this: that, if the complainant shall prove the facts which 
be has asserted in his bill, the case will be a proper one for 
permanent relief. But the injunction awarded in the case 
under consideration presents a still stronger inference:-for the 
grounds taken for this injunction are not matters in pais within 
the private knowledge of the parties, to be hereafter made out 
by proof, but are matters of public law, of which the judge 
must be presumed to be officially informed; so that the award 
of the injunction in this case has very much the aspect of a 
decision on the question of right. 

In this situation of things, for the President to interfere with 
the action of the judiciary, by an order virtually dissolving the 
injuaction and dismissing the bill, strikes me as entirely out of 
order, and totally inconsistent with the genius of the consti- 
tution. And this view of the subject acquires a great increase 
of force when it is observed that the injunction was awarded 
so far back as the 3d March, 1825; since which, the most 
ample time has been allowed to the defendants to file their 
answer and dissolve the injunction, if their case be of that plain 
and palpable character which alone could justify the interfer- 
ence of the President in the manner proposed. On the sup- 
position that the corporation of New Orleans have title to the 
property, I cannot see on what ground they can decline the in- 

janction of the court. If, on the other hand, they are coh- 
: scious that they have not title, I cannot discover any power in 
the President to grant them a title. It is publie property, which 
cannot be given away, or otherwise disposed of, except by law. 
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On this view of the, subject, I cannot advise the President 
to a step so unprecedented as to order a discontinuance of the 
injunction, and to disclaim all title on the part of the United 

‘States to the property in dispnte. My opinion js, that the 
tribunal which has fair and regular possession of the subject 
be permitted to decide it; and, if injustice shall be done to the 
corporation of New Orleans by the court below, there is a court 
above (the Supreme Court) to correct the error. | 

You will observe that I have declined the expression of an 
opinion on the question of right. If the question is to be left 
to the judiciary, (as I think it ought to be,) such an expression 
of opinion would be worse than useless. It would be indecor- 
ous and improper in relation to the tribunals to whom alone it 
belongs to decide the question of right; still, if.it be your 
pleasure that I should express an opinion on the question of 
right, it is my duty, and I will proceed to do so. 

WM. WIRT. 
_To the Presipent oF THE Unitep Srares. | 





RECEIPT NOT EVIDENCE OF ASSIGNMENT. 


A receipt, acknowledging. that money had been received in part payment fora 
Virginia military warrant, but importing on its face that more was due, is not 
sufficient evidence of assignment; it is only: evidence of an incomplete contract. 


Orrice OF THE ATTORNEY GENERAL, 
August 31, 1827. 


Sin: I do not think the heirs of David Bradford entitled to 
a patent on the military warrant granted to J. Berwick, and the 
survey thereon, without some other evidence than the fragment 
of.a receipt signed J. Berwick. 

I perceive that David Bradford, in the letter acing the 
receipt, professes to have an assignment of the warrant on a 
Separate paper, as well as the receipt; and he refers to the 
knowledge of Colonel Anderson, the surveyor, that the warrant 
had been lodged by him, or for his use, and that the money 
had been paid by him. No such assignment accompanies the 
Papers, nor is there any confirmation by Colonel Anderson 
of the facts for which Mr. Bradford refers to him. Nothing 
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is shown to me but a small slip of paper; partly torn off, and 
purporting to be a receipt of J. Berwick to David Bradford, of 
some sum, (the amount torn off,) in part pay for a military 
warrant for 2,666% acres of land, No. 4,036; and it is added, 
that the balance remaining due will be ten half joes more. 
There is no witness to this receipt—no proof of hand writing— 
no assignment of the warrant. The receipt evidences a con- 
tract, but one not completely executed; and, in the absence 
of all proof to the contrary, it may be fairly presumed that the 
warrant was left ‘unassigned. till the payment should be com- 
pleted. 

I cannot. consider the fragment of ‘a receipt as evidence of 
an assignment of the warrant, nor as authorizing the officers of 
the government to issue a patent to the se of David Bradford, 
as the assignee of J. Berwick. 

I have the honor to remain, very respectfully, &c., 
WM. WIRT. 
Hon. Ricwarp Russa, 


Treasury Desatiee 





* 


SURVEYS SOUTH OF THIRTY-FIRST DEGREE. 


The President had authority to direct a survey of the public land iets soak of 
the thirty-first degree of latitude. 

The surveyor south of Tennessee and the surveyor of the State of Alabama are 
the proper officers to authenticate the township plats; and not the principal 
depaty, under the act of March 3, 1819. | 


OFFICE Ge THe ArrorNey GENERAL, 
September 13, 1827. 

Str: I have examined the statement of the Commissioner of 
the General Land Office, relative to Mr. Davis, the surveyor of 
the public lands south of Tennessee, together with the several 
‘documents presented with that.statement, and the acts of Con- 
gress referred to by the Commissioner; and on the two ques- 
tions presented by the wormusstonet for my opinion, have the 
honor to state— 

1. That I entertain no doubt of the authority of the Presi- 
dent to order a survey of the. public lands lying south of the 
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3lst degree of latitude, and which formed a part of the Terri- 
tory of Orleans. 

2. Although there is more ground for doubt on ‘this ques- 
tion, I am of opinion that the surveyor south of Tennessee, 
and the surveyor for the State of Alabama, respectively, are 
the proper officers to approve and certify the township plats of 
public lands which are directed to be returned to the land offi- 
cers, and to the Treasury Department, in that district of coun- 
try lying south of the 31st degree of latitude, and which formed 
a part of the Territory of Orleans, so as to give authenticity to 
them. 

, | I have, &c., a 
: WM. WIRT. 
‘lo the SEcRETARY OF THE TREASURY. 





THE UNITED STATES AND THE BANK OF VINCENNES. 


Where deposites of the public moneys were solicited by the president of this 
bank, and granted to it upon certain conditions, and the sum of $214,808 56 
thereby placed in jeopardy, if not beyond recovery, the Attorney General is 
called upon to advise concerning the course of procedure to be adopted to 
insure a thorough investigation of the affairs of the bank and the occasion of 
its default. 

The resolutions of the stockholders and directors, by which the debtors of the 
bank were permitted to discharge their debts by a transfer of the stock of the 
bank, render such transfers a nullity and leave such debts still due, and a part 
of the fund to which the creditors of the bank have yet a right to look for sat- 
isfaction of their claims. 

The best remedy is a bill in equity, to be filed in the name of the United States 
against the individuals who were the president and directors of the bank in 
the years 1819, 1820, and 1821, and such of the stockholders during these 
years as appear to have had any instrumentality in perpetrating this wrong on 
the United States, or who have benefited by the wrong of others; and also 
against such debtors of the Bank of Vincennes as may have taken advantage 
of the resolution to pay off their debts in the stock of the bank. 

Further suggestions are made as to the remedy proposed, the investigations to 
be made, and for the deposite of the books of the bank in the custody of the 
court. 


ATTORNEY GENERAL’sS OFFICE, 
December 7, 1827. 
Sir: The correspondence between the Secretary of the Treas- 
ury, your predecessor, and the officers of the Bank of Vin- 
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cennes, which was furnished to me from your department yester- 
day, opens new views of the case referred to me, touching the 
individual liability of the directors and stockholders of that 
institution, and satisfies me that we are not yet in possession 
of all the facts necessary to enable me to advise definitively the 
course which it would be expedient to pursue in an endeavor 
to recover the deposites lost to the government by the misman- 
agement and fall of that bank. It appears by this correspond- 
ence that in January, 1819, the president of that. bank, by 
order of the board of directors as he states, solicited these de- 
posites; and in the following April an arrangement was made 
between the bank and the Secretary of the Treasury, whereby 
it was stipulated that the deposites of public moneys thus so- 
licited should be made with the bank, om the condition that 
the bank should pay at sight all drafts which the Treasurer of 
the United States might draw on it, and. should also, from 
time to time, transfer to the Bank of the United States or its 
branches, at New York, Philadelphia, Baltimore, Washington, 
or New Orleans, the excess of public moneys remaining on 
deposite over and above $75,000; which sum should remain 
on deposite during the continuance of the arrangement, and 
to be transferred in like manner whenever the bank should 
cease to be employed to receive the public moneys. Very large 
sums (several hundred thousand dollars) having been depos- 
ited under this arrangement in the course of that spring and 
summer, three drafts were drawn by the Treasurer of the Uni- 
ted States on that fund: 

1. October 19, 1819, for $4,000; 

2. November 18, 1819, for $20,000; 

3. December 28, 1819, for $55,000: 
of which the first only was paid, after much delay and diffi- 
culty; the two latter, so far as I can learn, were never paid at 
all; and $214,808 56 have, by this solicitation and abuse of 
confidence, remained as yet lost to the United States. _ 

The very short lapse of time between the receipt of these 
solicited deposites and their disappearance from the vaults of 
the bank, justifies a suspicion of fraud, which, if it could be 
followed out and established by full proof, would leave no doubt 
of the personal and individual liability of the directors by whom 
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it had been perpetrated. But I doubt, exceedingly, whether a 
case can be made out which will justify an action at law against 
the directors or stockholders, or any part of them, on the 
ground of fraud. 

- The case must be an exceedingly strong one in which they 
would not be able to satisfy a jury that what we would attribute 
to fraud was the mere result of too sanguine hopes, injudicious 
management, and an innocent mistake of the extent of their 
legal powers. On the facts, as far as they are yet disclosed, I 
certainly canot recommend a suit at law. ~The resolutions of 
the stockholders and directors, by which the debtors of the 
bank were permitted to discharge their debts by a transfer of 
the stock of the bank, even if it were a clear technical fraud, 
would charge only those who were concerned in it; and even 
them only to the extent of the particular injury. It would be 
safer, I think, to treat this transfer as a nullity, and the debts. 
as still due, and constituting a part of the fund to which the 
creditors of the bank have yet a right to look for satisfaction of 
their claims. Thjs can be best reached, by a bill in equity, 
which, at the same time that it secures this subject, can look 
to the other parts of the transaction. If there be any remedy 
at law at all, it is, at best} but doubtful and uncertain; and 
this circumstance is itself a ground for the assumption of equity 
jurisdiction. 

After the best consideration which I have been able to give 
the case, the course which I would recommend is this: 

Let the district attorney be furnished with a copy of the cor- 
respondence which led to these deposites, if this has not been 
already done. Ifthe bank books are accessible at pleasure, let 
the district attorney be furnished with an active and skilful ac- 
‘countant, by way of assistant, skilled in banking transactions, 
with a view to make the following inquiries preliminary to the 
institation of a suit, and any others which may suggest them- 
selves to the district attorney in the course of the inquiries 
here indicated: 

1. Let them examine the condition of the bank in January, 
1819, when these deposites were solicited from the Secretary 
of the Treasury, with a view ‘to ascertain how far its situation 
was then desperate, and that desperation known to the presi- 
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dent and directors at that time: this consideration bearing 
strongly on the question of the integrity and sincerity with 
which these loans were solicited. 

If the bank was then largely in debt, let it be ascertained 
who were its creditors; and whether the directors and stock. . 
holders were among them; and in what proportion. 

Let the relative proportion between its debts and floating 
paper, and its cash on hand at that time, be ascertained, iu 
order to see whether, in the issues of their paper, they had ob- 
served the restrictions in their charter; and let it be seen what 
proportion the stockholders and directors bore to other. peezons 
in the number and amount of accommodation. 

As belonging to the question of the existing state of the 
bank at that time, let it be ascertained whether all the stock- 
holders had then paid up their respective cone accord: | 
ing to the charter. 


2. Let it be ascertained by the books when and how the | 
deposites of the United States were received, and how they 
were disposed of by the bank. 

If paid towards pre-existing debts, who received the benefit 
of these payments? were they directors and stockholders, or 
others? | 


If there was a new issue of paper founded on those deposites, 
who got the benefit of them? and were these new loans con- 
fined within the chartered limits? what had become of these 
deposites when the treasury made its drafts in October, No- 
vember, and December, 18197? 

3. What resolutions and orders were esa by the directors 
and stockholders, or either of them, in relation to the deposites, 
or the application or use of them, as bearing on the question 
of fraud or individual liability; and let it be carefully noted, so 
far as it can be done, who were the directors and stockholders 
present at any such meeting. 

4. Let it be seen at what times the issues of paper exceeded 
the chartered limits, and who were directors at, such times. 
Let a particular statement be made of all such excesses. 


5. Let a similar statement be extracted from the books, of 
all the other instances of mismanagement and infraction of _ 
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their charter, on which the sentence of dissolution was founded 
in the guo warranto proceeding. 

6. Let it. be ascertained which of the stockholders and di- 
rectors have taken advantage of the resolutions of 1821, to 
liquidate their debts by a transfer of the ee of the bank , and 
to what amount. 

_ Let these investigations go back, (if need be, or there appear 
any reasonable ground of suspicion of previous mismanage- 
ment,) prior to 1819, and to the commencement of such mis- 
management, and come regularly down. Let it, at all events, 
extend through the years 1819, 1820, and down to the resolu- 
tions of the stockholders and directors in 1821, to accept a 
transfer of stock in payment of debts, and the actings and do- 
ings of the stockholders and directors in consequence of the 
resolutions. 

It will be understood that these instruetions will be directed 
to the inquiry of the fraudulent management of the directors 
generally; and more especially with regard to the United States; 
and not only to their fraud, but their gross negligence of their 
trust. 

With this view in connexion with their books of account, 
let the minute-books and letter-books of the president and di- 
rectors be exumined, and all necessary extracts and references 
be carefully made; and let personal inquiry be made of all who 
are able and willing to speak on the subject, and their inform- 
ation be noted in writing. 

If access to the books shall be refused, the bill which I am 
about to propose to have filed should pray an immediate order 
from the court of chancery to cause all the books (with as 
minute a specification of them as can be made) to be forthwith 
produced, and placed in the custody of the court. 

All these preparatory investigations having been made, unless 
some clear and certain ground of relief at law should have 
been disclosed, (which I scarcely expect,) let a bill be filed in 
the name of the United States, on the chancery side of the 
federal court of the district of Indiana, against the individuals 
who were the president and directors of the bank in 'the years 
1819, 1820, and 1821, and such of the stockholders during 
these years as appear to have had any instrumentality in per- 
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petrating this wrong on the United States, or who have benefited 
by the wrong of others; and .also against such other debtors 
of the Bank of Vincennes as may. have taken advantage of the 
resolution to pay off their debts in the stock of the bank, mae | 
which I consider as still subsisting debts. 

Let the bill be carefully drawn, and contain a full and -precise 
statement of all the facts relative to the connexion between 
the Treasury Department of the United States and the. Bank 
of Vincennes, alleging every ground of fraud and gross mis- . 
management which shall have been discovered, as well those 
which led to the embarrassment of the bank before its con- 
nexion with the Treasury Department, as those which attended 
and fullowed after the connexion, so far as: they had a bearing 
on the claim of the United States. Let the bill also specify all 
the funds belonging to the late corporation, which shall be be- 
lieved to be subject to this claim of the United States, including - 
the debts due from those who shall have been permitted to 
discharge their debts in stock—which debts must be claimed 
as specifically subsisting debts, constituting part of the fund 
against which a decree shall be sought. The correspondence 
which led to the deposites ought to be annexed to the bill as 
exhibits, as well as the resolutions of 1621, and all other docu- 
ments which may have been discovered, and which bear fairly 
on the case; and the bill ought to conclude with a prayer for 
relief against the remaining funds'of the corporation, (including 
the debts paid off in stock,) so far as those funds will go; and 
so far as they shall fall short of the claim of the United States, 
it should pray for relief against the estates of the individuals 
who shall be considered as having made themselves individu- 
ally liable by their agency in this affair. There should also (as 
before suggested) be a prayer for the immediate deposite of all 
the books of the bank in the custody of the court; and the 
several cashiers of the bank through the years 1819, 1820, and 
1821, or those who have the care of the books should, if 
necessary, be made parties. There should also be a prayer for 
all necessary accounts and for general relief. 

These suggestions will be sufficient to put the district attor- 
ney in full possession of my views of the only course which 
can be pursued (according to the present state of my informa- 
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tion) with any hopes of success. The number of parties 
whom it will be necessary to make defendants may at first 
view appear startling with relation to a speedy decision of the 
suit; but I can see no other course which gives the slightest 
promise of success: and the-number of parties whom it will 
be necessary to make will probably turn. out to be fewer than 
might at first. sight be. expected. The directors, I suspect, 
were pretty much the same through the three years; and with 
regard to the stockholders and debtors of the bank, I cannot 
foresee that it will be necessary to make more of them parties 
than those who have availed themselves of the resolutions to 
pay off their debts in stock. The investigations which I have 
indicated may start discoveries of which we have now no sus- 
picion, and may render it advisable to adopt some change in the 
course now advised. I1f such should be the fact, we may have 
occasion for further conference. | 
| WM. WIRT. 
To the Srcrerary of THE TREASURY. 





CLAIMS TO LAND IN MISSOURI AND ARKANSAS. 


The 9th section of the act of the 26th of May, 1824, concerning the claims to 
lands in Missouri and Arkansas, requires a statement of the facts and points 
of law on which decisions were made. 

A copy of the record is not enough. Congress was perfectly aware that these 
titles depended upon the peculiar local usages and regulations of Spain and 
France; which the district attorney residing on the spot would be presumed 
to be acquainted with, and of which, with all other circumstances necessary, 
to make a statement sufficient to a clear apprehension of the whole contro- 
versy. 

ATTORNEY GENERAL’S OFFICR, 
December 8, 1827. 
Sir: Iam sorry to differ with you in your construction of 
the 9th section of the act of 26th May, 1824, concerning the 
claims to lands in Missouri and Arkansas. | 
The language of that section is, that it shall be the duty of 
the district attorney to make out and transmit to the Attorney 

General a statement containing the facts of the case and the 

points of law on which the same was decided. This you con- 

strue to mean, to send the Attorney General a copy of the 
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record; but if this bad been. the intention of Congress, how 


easy would it have been to say so at once, without using 8 ‘par: 


aphrase so if! caiculated to convey that simple idea, and so well 


calculated to convey another. Congress was perfectly aware 
that these titles depended upon the peculiar local usages and 
regulations of Spain and France, which, however. familiar in 
those provinces, formed no part of the library of the general 
lawyer, and ‘could not be supposed to be known in advance, 
either to the Attorney General or the Supreme Court. The 
district attorney, residing on the spot, would naturally be pre- 
sumed to be professionally well acquainted with the foundation 
of the land titles ia the district; and being called by his duty 
to examine the laws, regulations, and evidences, in every par- 
ticular case, on which the claim of the petitioner rested, to 
take part in the discussion himself, and to hear the principles 
on which the court rested the decision, he would be in a condi- 
tion to perform, with ease to himself, the daty required of him 
by the law; which I consider to be, to make a statement of all 
the circumstances necessary to a clear apprehension of the con- 
troversy; to state the precise points in dispute, with a precise 
reference to the particular law, ordinance, or regulation on 
which these points arose; and to state, with equal clearness and 
distinctness, the principles on which the court rested the de- 
cision. To. the fulfilment of the object. which this particular 
provision of the act of Congress had in view, a general refer- 
ence to the Spanish and French law is: not enough; the refer- 
ence ought to be specific and precise to the particular regulation 
or provision on which the case turns; and I think that this 
particular regulation or provision ought;in some form or others. 
to be incorporated in the record as part of the case. Foreign. 
laws are matters of fact, and are to be proved as such, unless 
admitted; and though these Spanish and French regulations 
have, to a certain extent, been domesticated by our treaties, 
still they belong to a foreign code, and ought to be proved os 
admitted, and spread upon the record, as foreign laws which 
govern pro hdc vice the decisions of domestic courts-.of admi- 
ralty are proved or admitted, and form part of the case. ‘The 
cases which you have heretofore sent me (if the records in 
these be full) seem to me too defective for a. final aaa 
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Yeu will, therefore, please to take appeals in them, according 
to the 9th section of the act, and send on complete records to 
be docketed in the Supreme Court, with the allowance of the 
appeal annexed. It will be desirable to have the course of 
decision and practice under this act settled by the authority of 
the Supreme Court. Meantime, please forward to me a spe- 
cific and precise reference to the regulations under which these 
cases were decided, and, if to be had, a full copy of the system 
of regulations on which the land titles depend; and be pleased 
to consider the opinion which I have expressed as to the con- 
struction of the act of Congress as the guide in future. 


I remain, sir, very respectfully, your obedient servant, 
| WM. WIRT. 


To SAmvEL C. Roane, 
Luttle Rock, Arkansas. 


PAYMENT TO ONE OF SEVERAL EXECUTORS. | 


A payment to a person acting under a power of attorney from one of several 
executors is valid, co-executors being regarded in law as an individual person, 
-.and the act of one as the act of all. : 


” Arrorney GENERAL’s OFFICE, 
December 8, 1827. 


- Sir: 1 am of opinion that a payment to Augustine Neale, 
acting under a power ef attorney from one of the executors of 
‘Thomas Tab, is a legal and valid payment to Thomas Tab. 
Co-executors are regarded in law as an individual person; and, 
by consequence, the acts of any one of them, in respect to the 
administration of the effects, are deemed to be the acts of all; 
for they have joint and entire authority over the whole property. 
Hence a release of a debt by one of several executors is valid, 
and shall bind the rest. (Toller’s Law of.Executors, 359, 
360.) . 

WM. WIRT. 
To-the SecrETARY OF THE T'REASURY. 
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DISMISSION OF A PAYMASTER UNDER ACT OF 1823. | 


Satterlee Clark having been reported by the Paymaster General to have failed in 
making quarterly reports according to the act of January 31, 123, and having 
been dismissed from office by an order from the office of the Adjutant General, 
purpotting to have been isswed by the order of’ the President, and his place 
having been filled by another,’ is effectually and legally dismissed from the 
army as paymaster, although the President has not issued any order of dis- 
missal ander his sign-manual. 

The proviso to the third section of the.act of January 3], 1823, concerning res- 
torations in certain cases, does not reach the case of an afficer who has been. 
actually dismissed; but is confined to those who, being i in default, shall, before 
their dismission, account therefor to the satisfaction of the President. — 


“Arronvey Genenat’ s OFFICE, 
February 17, 1828. 


Sir: The memorial of Satterlee Clark, which you have done 
me the honor to stbmit for my opinion, takes the ground—l. 
That he has not been dismissed from the army as paymaster, 
there being no order under the sign-manual of the President 
directing such dismission. 2. That, if he has been dismissed, 
it has been unjustly done; and it is in your power to restore 
him to his former office under the proviso to the third section 
of the act of January 31, 1823. 

I. Has Mr. Clark been 4 in fact dismissed; and does it require 
an order, uxder the sion-manual of the President, to make sich 
a dismission effectual ? 

In considering this question, it is. proper to observe, in the 
first place, that at the time of Mr. Clark’s alleged dismission, 
the number of paymasters in the army was limited to fourteen. 
(See 9th section of the act of March 2, 1821, to reduce and fix 
the military peace establishment of the United States, 6th vol. 
of Laws of the United States, page 554.) Mr. Clark had been 
one of these fourteen paymasters. 

Mr. Clark held his commission as paymaster during the 
pleasure of the President; and the power of the. President to 
dismiss him, at pleasure, is not disputed. 

The act of the 3ist of Jantiary, 1823, concerning the dis- 
bursement of public money, requires all who are employed im 
the disbursement of public moneys to render quarterly accounts; 
and, on their failure to do so, requires them to be promptly re- 
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ported to the President, and dismissed from the public service. 
It is under this law that Mr. Clark’s dismission is stated to 
have taken place. Was he dismissed sf the President under 
that law? | 


The evidence bearing on this question may be thus arranged: 

1. The report of the Paymaster General of Major Clark’s: 
failure to render his accounts according to the requisitions of 
that act. ‘This report is dated July 12, 1824, and is addressed 
to the Secretary of War, the regular organ of communication 
between the President and the inferior officers connected with 
that department. 


2. 'The order from the office of the Adjutant General, on the 
5th August, 1824, announcing to Major Clark his dismission, 
under the orders of the President, as communicated to the sr 
jutant General by the Secretary of War. 


3. The appointment of Captain E. Kirby, by the President, 
as paymaster, on the same 5th August, 1824, to complete the 
legal number of fourteen paymasters; an act which the Presi- 
dent had no power to do, except on the assumption of & va- 
cancy by the dismission of Major Clark. . 


4. The order from the Adjutant General’s office of the 5th 
August, 1824, announcing the appointment of Captain E. Kir- 
by as paymaster, in the place of Major Clark, and accepting 
Captain Kirby’s resignation as a captain of the second regi- 
ment of artillery on account of that appointment. 


5. The nomination of Captain Kirby by the President to the 
Senate, and the confirmation of the appointment by the Senate, 
authorizing him to take rank as such paymaster from the 5th 
August, 1824, the date of his original appointment by the Pres- 
ident—an act which neither the President nor Senate could 
have performed under the law limiting the number of paymas- 
ters to fourteen, except upon the ground that Major Clark had 
been regularly dismissed. . 

6. Major Clark’s. letter of January 3, 1825, recognising his 
dismission as having proceeded from the order of the President. 

7. The Army Register for 1825, published under the au- 
thority of the President of the United States, in which (p. 21) 
Paymaster Satterlee Clark is stated to have been dismissed on 
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the 5th August, 1824, under the third section ‘of the act of Jan. 
uary 31, 1823. 

These documents and indian can leave no doubt. that 
Major Clark’s dismission proceeded from: the President, and 
that the appointment and confirmation of his successor was the 
joint act of the President aud Senate; which could have pro. 
ceeded only on the ground that the vacancy which this. ap- 
pointment was to supply was recognised both by the President 
and Senate. 

This is not a case, therefore, in which there can be any 
danger that the power of the President has-been usurped by 
inferior officers. ‘The President’s agency in the transaction is 
too authentic to leave a candid doubt of the fact. 

Was it necessary that there should have been an order, 
under the sign-manual of the President, to make the dismis- 
sion effectual ? 

The law does not require it. The act of the 3ist J sna! 
1823, requires that the defaulting officer shall be promptly re- 
ported to the President ‘‘and dismissed from the public ser- 
vice.” It does not prescribe the form of the dismission; it 
does uot say whether it shall be by parol or by writing. This 
is left entirely to the pleasure of the President. I am aware 
of no law which requires the President’s sign-manual.on such 
occasions. No law has been referred to, either by Major Clark, 
or the eminent counsel whose opinions he has furnished, re- 
quiring such astgn-manual. Their reasoning bears with weight 
on the expediency of giving such an order under the President’s 
own hand. It might be safer and better to adopt the practice. 
But you will find by the report of the Adjutant General accom- 
panying this opinion, that the practice has not, heretofore, been 
adopted by your predecessors; but that such orders of dismis- 
sion, though proceeding from the President, have been signified 
to the officer dismissed, through the office of the Adjutant Gen- 
eral, as in this case. 

The dismission must indeed be the formal act of the Presi- 
dent, as Mr. Oakley argues; that is to say, no one can dismiss 
but the President. But the mode in which he shall commu- 
nicate his pleasure is left wholly to himself. I see nothing in 
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the law to prohibit him from giving a verbal dismission to the 
party; the law being entirely silent on the subject. It is 
énough to know that the authority which has been exercised 
is the authority of the President; and whatever places the fact 
beyond doubt is sufficient. . 


This is not the only case in which authority is given by the 


laws to the President, and in which he alone can exercise it; 
and in which, nevertheless, he continually exercises it by verbal 
instructions to his secretaries. Yet, it has never before been 
questioned that these acts proceed from the President, though 
they are not attested by his sign manual. I learn, on inquiry, 
that there is not a single instance, from the foundation of the 
government, to be found on the books either of the Execu- 
tive or the War Department, in which the dismission of an offi- 
cer has been attested by the sign manual of the President. To 
require the sign-manual at this day, in order to give effect to 
dismissions made by your predecessors, would produce a con- 
fusion, reaching back to the foundation of the government, far 
more mischievous than the imaginary grievances resulting from 
the omission « f the use of that sign-manual; and, as I humbly 
conceive, it transcends the power roe any President for the time 
being to annul the acts of his predecessors, on the ground that 
they were not accompanied by the formalities which he may 
deem to have been requisite; more especially in a case where 
the law itself, in execution of which such predecessor was act- 
ing, had required no such formality. Upon the whole, my 
opinion is that Mr. Clark’s dismission was effectual, notwith- 


standing the absence of a written order under the sign-manual 


of the President. 

II. That if he has been effectually dismissed, it has been 
unjustly done; and it is in your power to restore him, wnder the 
proviso to the third section of the act of 31st January,.1823. 

This is the alternative ground taken by the memorial. My 
opinion is, that that proviso does not reach the case of an offi- 
cer who has been actually dismissed; but is confined to the case 
of officers who, being in default, shall, before their dismission, 


account to the satisfaction of the President for sach default: in' 


which case the section provides that they ‘‘ may be continued 


tn office, anything in the foregoing provision [which had re- 
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quired the dismission] to the contrary notwithstanding.’” The 
words quoted are decisive of this construction. _ 

Besides, the law fixing the peace establishment declares that 
there shall be fourteen paymasters only. To appoint Mr. Clark, 
would be to make a fifteenth, contrary to the law; and. the ap- 
pointment would therefore be invalid. 1:-am-of opinion, there- 
fore, that the power which he invokes under this branch ofthis. 


memorial does not exist. 
WM. WIRT: 


To the Presipent oF THE Unrrep States... | 


ee 


BREVETS IN THE ARMY... 


For the views of the Attorney General at length on the subject of brevete, he - 


refers the Georetary of War to hia ‘opinion given April 5,.1824.. 

‘Fhe ten years’ service in one grade, mentioned in the act of July 6, 1812, as given | 
to be one of the meritorious grounds for a brevet, (if there be no practice to the 
contrary,) must be a service for ten continuous years. 

The act anthorizing the President to confer brevets is not mandatory. It is 
net imperative; it merely authorizes him to confer brevet. rank in certain 
casea, and the cases are within his sound discretion to say whether the gallant 

actions, meritorious conduct, and the service of ten years in one grade, have 
been sufficiently important to deserve the mark of distinction. > 


ATTORNEY GENERAL’s OFFICE,. 
February, 20,,1828... 
Sir: In relation to Major Worth’s memorial} “beg ‘léave: te 
refer you to an opinion which I gave your predecessor on the 
Sth April, 1824, and which I presume is on file in your office. 
It is impossible for me to state my construction of the law in 
relation to a claim of promotion on service in brevet rank, in 
terms more clear and distinct than I have done in that opinion. 
If the opinion has been mislaid, I shail have great pleasure. 


in furnishing you with a copy of it. ‘Whether Major Worth’s. 


claim be within the principle of that opinion, is a question so 
purely military, and involving so much of military usage and 


practice, (with which, as a lawyer, I cannot be supposed to be - 


acquainted,) that I can scarcely presume you expect me to 
hazard an opinion on it. So far as law speaks, it 1s my office 
to answer; but the usage and practice of the army lie beyond 
my sphere. 1 can only observe, in general, that in order to 


~ 
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found a claim to promieeon on ten years’ service in ies same 
grade, I will illustrate my meaning by some of the services 
enumerated by Major Worth. He claims for service in the 
sfaff of General Scott: if that service might have been rendered 
by a captain, without additional rank, it 3s not a service which 
could be rendered only by a major; and, therefore, is not within 
the principle of ny opinion. He claims also for service ren- 
dered in command of the post of Greenbush, where he had 
under his command one company, and a detachment of recruits 
of all arms: if that, again, is a service to which a captain might 
have been ordered, and on which as captain he could have 
commanded, it is not a service rendered only by virtue of his 
grade as major; and is, therefore, not within the principle of 
the opinion. . Again: I am not sufficiently a master of the facts 
(there being no statement in the case from your department) to 
know whether Major Worth has been, and now is, in éhe army 
of the United States, and ém that army is rendering services 
which he could only render by virtue of his grade of major. 
By the act of 6th of July, 1812, the President’s authority to 
confer brevet rank is confined to officers of the army, where 
length of service is the basis of the promotion to such officers 
of the army as ‘‘ shall have served ten years in any one grade.’” 
T’o give the claim, therefore, to promotion on this basis, the 
claimant must have been continually an officer in the army, and 
he must for ten years have served in one grade: i. e., accord- 
ing to my construction of the law, must for ten years have 
rendered the services uppropriate to that grade: by which I 
mean such services as that grade only could have authorized 
him to perform, and which he could not have been peguany 
called to perform, but in virtue of that grade. 

Major Worth’s claim, so far as I understand the case, intro- 
duces a new question, which I have never before been called 
on to consider; and that is, whether the ten years’ service in 
the same grade must be ¢en consecutive years, or whether the 
ten years may be made up of irregular and desultory services, 
at different times, in the brevet grade, interspersed with ser- 
vices in the lineal grade; the latter being thrown out of the 
account, and the former thrown together, so as to form an ag- 
gregate of ten years. 
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-If there has been a practice introduced on this subject, it 
would be unjust to change it to Major Worth’s prejudice. But. 
if there has been no practice, and the question is a new ques- 
tion standing now for the first time on a construction of the 
law, my opinion is, that, the ten years’ service contemplated 
by Congress was a service for ten consecutive years. Such is 
the impression which I derive frem the phraseology of the law, 
and from looking at the policy which seems to me to have 
dictated the provision. — 

_ At was my original opinion, as. you will, see by soirence to 
it, that Congress meant nothing more by this provision than -to, 
anticipate a vacancy in the line, and to confer by brevet that 
rank which would have been conferred by commission, had a 
vacancy existed; intending, as I conceive, that the brevetted 
officer should rest upon his brevet until a vacancy in the line 
should occur, and, whenever it should. occur, that. he should 
drop into the line by commission, on the grade previously con: _ 
ferred by his brevet. I did not and I do not believe that Con- 
gress looked farther than ane promotion by brevet, beyond the 
lineal rank held by the officer; and that they did not look.to 
the case of his being borne away. from his lineal ground, by 
brevet upon brevet, to the highest rank inthe army. I founded 
this opinion on the simple language of the law, which seemed 
to me by no means to contemplate consequences so remote and 
complex. But the law had been twelve years. in operation 
when I was called to give the first opinion, and had received a - 
settled practical construction, by which brevet. had been con. 
ferred upon brevet, until the lieutenant or captain in the line 
hhad been raised by successive brevets to the rank of general. 
The point having been thus practically settled that brevet rank 
‘was a proper basis, under. this law for ener promotion by 
brevet, the question was, whether ten years’ service was not 
placed by the law on the same footing with gallant actions and 
Meritorious conduct? And it was manifest to me that it was. 
The tanguage of the act seemed to me to place it beyond doubt: 
“¢ The President is hereby authorized to confer brevet rank on 
such. officers of the army as shall have distinguished them- 
selves by gallant actions; 2d. Or by meritorious conduct; 3d. 
Or who shall have served ten years in one grade.’’ The ten 
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years’ service, therefore, in any one grade, gives precisely the 
same authority for a brevet as the gallant and the meritorious: 
conduct; and as it had been. settled that brevet might be con- 
ferred upon brevet for gallant actions and meritorious conduct, 
it seemed to me to follow that the ten years’ service being the 
precise equivalent in the law for gallant actions and meritorious 
conduct, brevet might be conferred on brevet in the latter case 
as we]l as in the former, provided the ten years’ service were 
in the brevet grade on which the promotion was asked; #. e., 
a ten years’ service commensurate with such brevet grade, 
founded on the authority of that grade, such as could be pet- 
fectly rendered only in virtue of. that grade conferred by the 
brevet. For the service must meet this description, in all its 
respects, to make it an equivalent for the gallant actions and 
meritorious conduct which formed the other basis for promotion. 

Why was the provision extended to ten years’ service in any 
one grade? A meritorious officer might have had no opportu+ 
nity to distinguish himself; it would have been a heart break- 
ing business to a man Of spirit, to see others advanced over his 
head by the mere casualties of fortune, over which he had no 
control, and to find himself serving all his life in the same 
rank, without any hope of promotion. A captain in. the line 
sees a lieutenant advanced over his head, and made, by suc- 
cessive brevets, a major general; while he finds himself, at the 
close of the war, still a captain, without any reasonable pros- 
pect of advancement. This was the grievance which Congress 
proposed to remedy. It seems to me that the single case within 
their contemplation, where the ten years were necessary, was 
ten consecutive years in the same grade. They looked sme- 
diately to the first brevet, which was to act of necessity on lineal 
rank and lineal service; which lineal service must, of eCeuY, 
have been for ten consecutive years. 

This was the prototype, in their view, of brevet rank con- 
ferred on service. I believe, as I have said, it was all they 
contemplated; and though 1 have been borne away from this 
eround by the practical exposition of the law in the other 
branch of it, yet I think we ought to adhere to that prototype 
as closely as we can; and as brevet rank could only be con- 
ferred on ten consecutive years’ service in the line, so I think 
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1t can only be ouienee on ten consecutive ae service 2 by 
brevet. 

It may be urged that the reason is the same, whether ae 
ten years be consecutive, or made up of dismembered fragments; 
and that, when the reason is the same, the law is the same, 

To which I answer, that the maxim has never been pushed 
so far as to authorize. us to speculate on what the legislature 
would probably have done if they had contemplated the case 
hypothetically put, and to assume our speculative conclusions 
or conjectures as the law. In the construction of a law, the 
question always is, What did the legislature contemplate? and - 
that only which they did contemplate is within the law. I 
am satisfied, for the reasons already given, that no case was 
before their mind’s eye but the case of a service for ten conse- 
cutive years in the same grade; and that, to apply the law to 
dismembered portions of time, would be to apply it to a case 
which they did not contemplate. | 

Nor can ‘it be admitted that the reason is the same. Ten 
years of aes uniform service in the same grade; relieved 
by no relaxation, broken by no variety, is a very different — 
thing, in the labor and pressure both upon the body and mind, 
from a sparse and desultory service, relieved and diversified by 
lighter duties. 

There is another point of view in which I have never before 
been called to consider this act, which is this: the act merely 
authorizes the President to confer brevet brank; it do¢s not 
command him. It is referred to his sound discretion to say 
whether the gallant actions and meritorious conduct huve been 
sufficiently important to deserve such a mark of distinction; 
80, also, it is referred to his discretion to say whether the grade, 
and the tén years’ service in that grade, have been of sufficient 
importance to deserve it. It may at first appear that there 
would be more difficulty in making the distinction in the latter 
case than in the former; but farther reflection will correct the 
mistake, and satisfy the candid inquirer that, in practice, the 
discrimination would call for as much sound judgment in the © 
former as in the latter case. It is easy to conceive that the 
grade, and the services appropriate to it, may be little more 
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than an honorary sinecure; and to confer a brevet in every case, 
without distinction, would make the honor so cheap and com- 
mon as to deprive it of the séteudus which the law intended. 

The question propounded to me in 1824 was, whether the 
specific cases were within the scope of the President’s authority 
under the act. But the general reference which you make of 
Major Worth’s memorial, and the general course of reflection 
on the act to which that reference has led me, suggest the pro- 
priety of now stating that the act is not mandatory, but the 
mere communication of an authority to be exercised by the 
President under the guidance of a sound discretion. __- 

Without proposing to decide on the case of Major Worth, I 
have thus given you my general views of the law, leaving it 
to you to apply the principles to the particular case, which you 
_ are far more competent to do than I can be supposed to be; 
and I beg leave to repeat, what I have often found myself con- 
strained to state—that legislation with regard to the army is so 
often blended, tacitly, with the existing usages and practice 
of the army, known only to military men, that it is with great 
distrust of my own judgment that I express an opinion on an 
act of Congress purely military in its character. The Secre- 
tary of War, by the nature of his office, by the archives at his 
command, and with which he must be familiar, and by the 
counsel of military men of the first rank, with which he is 
always surrounded, has means of understanding the legislative 
will in matters of this sort, which the mere lawyer cannot 
possibly possess—cut off, as he is, from all this knowledge.and 
experience, and all these advantages. I have some reason to 
believe that my former opinion on this law was not satisfactory 
to your predecessor; and it was matter of regret to me that it 
was nevertheless acted upon. With great deference, this ought 
not to have been done. It would have been much better 
then—and permit me to say that it will be much better now— 
for the department to take its own course, or to call upon Con- 
gress for an explanatory act, than to adopt the crrors of an 
Attorney General upon a subject so purely military, and which 
it would be no reproach to him to have misapprehended. | 


| | WM. WIRT. 
To the Secretary or War. 
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AUTHORITY OF LIEUTENANT COLONEL COMMANDANT OF MA- 
RINE CORPS. 


‘The commandant of the marine corps possesses no power either to aspeune or 
to dismiss a paymaster, quartermaster, or an inspector thereof; the act of 
lth July, 1798, referred to, contemplating nothing more than a matter occa- 
sional and transitory. 

The power of appointing the paymaster, eiatcnmaiien, and adjutant -and in- 
spector to the marine corps when stationed permanently on shore in time of 
peace, belongs to the Presitent and Senate by the constitution and laws of the 
United States. 


; 
a 4 


Orrick oF THE ATroRNEY GENERAL, 
February 22, 1828, 

Str: The two questions which you have done me the honor 
to submit to me by the direction of the President are these: 

1st. Has the lieutenant colonel commandant ofthe marine 
corps a right to dismiss a paymaster, quartermaster, and adju- 
tant and inspector of that corps from their respective offices? — 

2d. If he have such right, has he authority, under the laws 
authorizing that corps, to appoint others i in the place of those 
so dismissed ? 

The lieutenant colonel commandant claims the authority to 
dismiss under the authority which he considers the laws as 
giving him to appoint; and without stopping to inquire into the 
correctness of the conclusion which derives the one power from 
the other, it may be as well to examine, in the first place, his 
power to appoint; because, if this shall be found to have no 
existence, the dependent power to dismiss, which he claims 
on that ground alone, must fall with it. — 

By the constitution, the President is made the spenaindee 
in-chief of the army and navy of the United States; and by 
the same instrument it is provided that he ‘shall nominate, 
and by and with the advice and consent of the Senate~ shall 
appoint, ambassadors,’”’ &c., and all other officers of the United 
States, whose sppoiniments are not herein (i. e. by the constt- 
tution) otherwise provided for, and which shall be established 
by law. ‘But the Congress may by law vest the appoint- 
ment of such inferior officers as they think proper in the Prest- 
dent alone, in the courts of law, or in the heads of departments.”’ 

Paymasters in the army are appointed by the President and 
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Senate; so are pursers in the navy. Let us see if paymasters 
in the marine corps are on a different footing. © 

The marines originally belonged to the naval establishment; 
constituted, with their officers, a part of the complement of the 
armed ships of the United States; were thus amalgamated with 
the navy, and received their pay from the purser of the navy, 
an officer then appointed by the President alone.—(See the 
act of 27th March, 1794, to provide.a naval establishment, and 
the several acts additional thereto.) 

On the 11th July, 1798, the act for establishing and’ organ- 
izing a marine corps was passed; and by this act it was, among 
otber things, provided that ‘if the marine corps, or any part 
of it, shall be ordered by the President to do duty on shore, and 
tt shall become necessary to appoint an adjutant, paymaster, 
&c., the major or commandant of the corps ts hereby authorized 
to appoint such staff officer, &c., from the line of subalterns, 
&c., who shall be entitled, during the time they shall do such 
duty, to the same eztra pay and emoluments which are allowed 
by law to officers acting in the same capacities in the infantry.’’ 

It is.on this provision alone that the power of appointing 
these officers is claimed for the commandant of the corps. ‘The 
act, being in derogation of the constitution, is to be aia 
construed, and on its terms. 

I am of opinion that Congress contemplated nothing more, 
in this provision, than an occasional and transitory appointment, 
when this corps or any part of it should be detached from the 
ships to which they belonged, and called to perform some duty 
on shore; and that they did not contemplate a permanent power 
of appointment when this corps should be stationed on shore 
in a time of peace. 

This act was passed during the quasi war with France. That 
war was expected to be of a naval character, as the acts of Con- 
gress on the subject prove. The marine corps was still a part of 
the nayal establishment, doing duty generally on board of the 
armed ships; and while so during duty, there was no authority 
to appoint such paymasters, but such marine corps still received 
their. pay from the pursers of the navy. But it was easy to 
foresee that, during the pfogress of the war, this corps might be 
occasionally required to be detached from the ships, and to per 
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form some transient military service on shore; and that this 
emergency might arise so suddenly, and at such. a distanee from 
the seat of government, as to render. it ‘inconvenient or impossi- 
ble for the President to make the additional appointments.re- 
quired by such emergency. 

Hence the occasional and transitory power of appointment 
thrown on the commandant of that corps at: the close of that 
quasi war. When the naval peace establishment came to bé 
fixed, (see the act of 3d March, 1801,) six only of the frigates 
retained on that establishment were required to be kept in con- 
stant service, which were to be officered and. manned asthe 
President of the United States should direct—not, however, 
to exceed two-thirds of the. present complement of seamen and 
ordinary seamen ; the residue of the frigates to be retained were 
to be laid upin convenient ports. And it was directed that 
there should be attached to each frigate so laid up, one sail- 
ingmaster, one boatswain, one gunner, one cook, one sergeant 
or corporal of marines, and eight marines, Sc.; the sailing: 
master to have the general care and superintendence of the ship, 
and generally to execute such duties of a purser as might be 
necessary. The fourth section of the act authorized the Pres- | 
ident to retain in the navy service, in time of peace, nine cap- 
tains, thirty-six lieutenants, and one hundred and fifty mid- 
shipmen, including those employed on board of the six: frigates 
to be kept in service; and to discharge all the other officers. 
in the navy service: those retained to be on half pay, when 
not under orders for actual service. 

The act of 27th March, 1804, supplementary to the forego- 
ing act, authorized the President to attach to the navy-yard at 
Washington, and Zo the frigates and other vessels laid up in 
ordinary, in the eastern branch, a captain of the navy, who 
shall have the general care and superintendence of the same, 
&c.; and to attach permanently to the said navy- -yard and 
vessels one other officer of the navy, who shall receive for his 
services the pay and emoluments of a captain commanding a 
twenty-gun ship, one surgeon and surgeon’s mate, &c., one 
purser, &c., and also such seamen and marines as in the opin- 
ion of the President shall be deemed. necessary: provided that 
the number of seamen and. marines shall not at any time be 


80 | HON. WILLIAM WIRT 





Authority of Lieut. Colonel Commandant of Marine Corps. 


greater than what is at present authorized by the-act to which 
this is a supplement. This act repeals, among other provisions 
of the act of 1801, that which required the sailingmaster to per- 
- form the duties of purser; a purser Reng expressly provides 
for.in the act. 

It is manifest to me, that, under this last act, the marines 
permanently attached to the navy-yard at Washington were to 
be paid by the purser, though doing duty on shore; notwith- 
standing the provision of the act of 1798 for the temporary 
appointment of a paymaster; and that this latter provision was 
so far virtually repealed by the act of 1804. 

The additional act of 1806, relative to the peace establish. 
ment, does not seem to affect the inquiry; and it-is therefore 
not without some surprise that I learn, from Colonel Hender- 
son’s. statement, that in that year the Secretary of the Navy 
recognised the power of Uolonel Wharton, then the command. - 
ant of the marine corps, to appoint paymasters and to dismiss 
them at pleasure. 

In 1809, (see the act of 3d March of that year,) when we 
were again menaced with hostilities with Europe, Congress 
passed ‘‘an act authorizing an augmentation of the marine 
corps,’’ and directed that they should ‘ receive the same pay, 
and be employed under the same rules and regulations, to 
which the said marine corps are or shall be entitled and sub- 
ject.”’ 

‘These words continually occur in all the laws authorizing 
an augmentation of military force, and have been considered as 
meaning no more than that the new troops so raised shall be 
subject'to the rules and articles of war prescribed for the army. 
But let them be considered as reviving the act of 1798, and 
with it the occasional power of appointing the paymaster, &c., 
given by that act to the commandant of the corps. The na- 
ture, object, and extent of that power, have been already con- 
sidered. 

- By another act of the same date (3d March, 1809) “farther 
to amend the several acts for the establishment and regulation 
of the Treasury, War, and Navy Departments,’’ it is provided 
(see section 3d) ‘‘that, exclusively of the purveyor of public 
supplies, paymasters of the anny, pursers of the navy, and 
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other officers already authorized by law, no other permanent 
agents shall be appointed either for the purpose of making con- 
tracts, or for the purchase of supplies, or for the disbursement, 
in any other manner, of moneys for the use of the military 
establishment of the navy of the United States, but such as 
shall be appointed by the President of the United sia with 
the advice and consent of the Senate.”’ 

If my construction of the act of 1798 be correct, no perma- 
nent paymaster of the marine corps had at this time been au- 
thorized by law; and if so, this act clearly gives the appointment, 
in consonance ‘with the constitution, to the President and 
Senate. 

On the 16th April, 1814, Congress passed another act au- 
‘thorizing an augmentation of the marine corps. By. this act it 
is provided ‘‘that the adjutant; paymaster, and guartermasier 
Of the marine. corps, may be taken either from the line of cap- 
tains or subalterns;’? and by the 4th section of this act it‘is 
farther provided, ‘that it shall be lawful for the President of 
the United States, in the recess of the Senate, ta appoint any 
of the officers te be authorized by this act; which appoitmente 
shall be submitted to the Senate at their next session, for their 
advice and consent.’’ 

It is worthy of remark, that at this same session, by an. act 
approved only two days after that just mentioned, Congress had 
caudously and industriously prescribed, as to the paymasters 
of the army, that they should be appointed’in like manner, by 
the President and Senate.. (See vol. 4, bane United. States, 
chap. 655.) 

Finally, on the 3d March, 1817, Goncstes ee an act to 
fix the military peace establishment of the marine corps. The 

first section of this act provides ‘that the peace establishment 
of the marine corps shall consist of the following officers, non- 
commisstoned officers, musicians, and privates, viz: One lieu- 
tenant colonel commandant, nine captains, twenty-four first 
lieutenants, sixteen second lieutenants, one adjutant and in- 
spector, one paymaster, and one quartermaster, to be taken from 
the said captains and lieutenants, seventy-three corporals, 
forty-two drums and fifes, and seven hundred and fifty pri- 
vates.”’? The third section provides ‘that the Pre-ident of the 
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Unsted States may, in the recess of the Senate, appoint any of 
the officers authorized by this act; which appointments shall be 
submitted to the Senate at their next session, for their advice 
and consent.”’ 

The adjutant and inspector, paymaster, and quartermaster, 
are officers authorized by that act; and the appointment, there- 
fore, is expressly with the President and Senate. 

Colonel Henderson construes the third section as applying 
only. to commissioned officers; and he says that the adjutant 
and inspector, paymaster, and quartermaster, are not commis- 
sioned. How the practice may be on this subject I am not 
qualified to speak, the question being one of military practice. 
I had supposed that the paymasters in the army, and the pur- 
sers in the navy, had a written authority to perform the duties 
of their appointment; which written authority is a commission. 

But the term used in the third section is not commissioned 
officers; it is the generic term officers; which is broad snougi 
to include the officers in question. 

If the adjutant and inspector, paymaster, and quartermaster, 
do not fall within the general term officers, in the first and third 
sections, because they are not commissioned—within which 
description, contained in the first section, giving the component 
parts of the peace establishment of the marine corps, do they 
fall? Are they non commissioned officers? This cannot be rea- 
sonably contended; because non-commissioned officers have a 
specific, defined sense, perfectly well understood; and compre- 
hended all officers of the Ane below the grade of ensign, for- 
merly; or, according to our present organization, below the 
grade of second lieutenant. But the adjutant and inspector, 
paymaster, and quartermaster, do not belong éo the line at all; 
and so are clearly not comprehended within the description of 
non.commissioned officers. 

If they do not come within the description of officers, because 
these mean commissioned officers, and the officers in question 
are not commissioned; nor within the description of 2on-com- 
misstoned officers, for the reason just given; they certainly do 
not belong to the description of musicians and privates, and 
so belong to no part of the description in the first member 
of the first section. Yet they are expressly enumerated as be- 
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longing to the head either of officers, non-commissioned officers, 
musicians or privates. 'T’o which head do they belong? They 
are certainly officers—officers of the staff, not of the line; they 
must, by the act, have the lineal rank of captains or lieutenants; 
as clearly contradistinguished from non-commissioned officers, 
as from musicians and privates; they fall within the general 
description of officers, in the third section, whose appointment 
is given to the President and Senate. 

But suppose the question doubtful: what is to be done? Ac- 
cording to my construction of the act of 1798, there is no power 
in the commandant to make these appointments for the corps, 
when permanently stationed on shore in a time of peace; and 
unless the President and. Senate-possess the power, there is no 
appointing power at all to the corps when so circumstanced. 
To supply this power, we may resort—1. To the constitution, 
which gives the power, in general terms, to the President and 
Senate. 2. To the act of 3d March, 1809, which gives the 
power to the President and Senate. 3. ‘T’o the broad and gen- 
eral terms of the acts of 1814 and 1817, which give the power 
to the President and Senate. 4. To the analogies of pursers 
in the navy and paymasters in the army, which also give the 
power to the President and Senate. Upon the whole, my 
opinion is, that the power of appointing the paymaster, quar- 
termaster, and adjutant and inspector, to the marine corps, 
when stationed permanently on shore in a time of peace, be- 
longs to the President and Senate, by the constitution and laws 
of the United States; and that there exists no power in the 
commandant of that corps either to appoint or dismiss officers. 

But as the case is not certainly-free from difficulty, as appears 
by what Colonel Henderson represents to have been the prac- 
fice in making the appointments, (rather, l humbly conceive, 
than from any difficulty in the laws themselves,) I beg leave 
respectfully to suggest to you, for the consideration of the Pres- 
ident, the propriety of taking the advice of the Senate on the 
subject of making nominations of officers to fill these appoint- 
ments, and stating with the nomination the difficulty which 
has occurred. 

WM. WIRT. 

To the Secretary oF THE Navy. ; 
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COMPENSATION OF REGISTERS AND RECEIVERS. 


Compensation to a register or receiver of a land office for clerk hire is not ais 
unless there shall have been an actual expenditare for clerk hire by them. 
Where the register or receiver perfornes the whole duty himself, his compensa- 
tion is the fees given by the act of 1821, and the half per cent. given by the act 
of 224 sd 1826. 
ATTORNEY GENERAL'S OrFice, 


March 20, 1828. 


Sir: I have availed myself of the first hour [have been able 
to command, since the rising of the Supreme Court, to examine 
the act of the 22d May, 1826, to compensate the registers and 
receivers of the land-offices for extra services.rendered under 
the provisions of the act of the 2d of March, 1821, on the con- 
struction of which you request my opinion. The extra ser- 
vices which this act proposes to eompensate were rendered 
under the act of 2d of March, 1821. On referring to the fatter 
act, I find that some compensation was therein ptovited for 
those extra services, viz: fifty cents for receiving, recording, 
and filing the written declaration of the debtor’s acceptance of 
the terms of the act, which is given by the 7th section; and 
also fifty cents for each half-quarter section, quarter section, 
&c., &c., relinquished, which is given by the 8th section. 
The supplementary acts of 1822 and 1823 merely continue the 
provisions of the act of 1821. The act of 18th May, 1824, to 
provide for the extinguishment of the debt due to the United 
States by the purchasers of public lands, takes up the subject 
where the act of 1821 had left it, and makes a new series of 
provisions for the benefit of those who had accepted the pre- 
visions of the act of 1821, and for the eztra services rendered 
by the register and receiver. Under the latter act, it is pro- 
vided that they shall receive double the fees given them by 
the act of 1821; but in neither act is there any provision for 
clerk-hire. The legislature seems manifestly to have contem- 
plated that the registers and receivers would render the ser- 
vices themselves; and in that contemplation gives them the 
specific fees which have been mentioned as a compensation 
for such extra services. So stands the oldlaw. The mischief, 
as [ learn from inquiry at the Land Office, was, that although 
in some of the districts the registers and receivers had beem 
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able to perform all the extra services required, in others they 
had not. been able to perform them, but had been obliged to 
expend large sums of maney, out of their own pockets, in 
clerk-hire. ‘The memorials stated this fact, and complained 
that their own compensation had also been inadequate to the 
services required. Such being the old law and the mischief, 
che remedy was provided by the act immediately in question— 
that of the 22d May, 1826; which provides that,-in addition 
to the fees allowed by the act of 1821, and the several acts sup- 
plementary thereto, the snarl of the Treasury, with the 
approbation of the President, be authorized to make such 
allowance and compensation to each of the said officers as shall 
appear to him reasonable aud just; which allowance shall in no 
ease excoed the expenditure incurred in clerk-hire by any regis- 
der or receiver, in consequence of duties imposed upon these 
officers by the provisions of the said act, and the acts supple- 
mentary thereto; and the one-half of ome per cent. on the amount 
of peyments made by relinquishments aad discounts, calcula- 
ting the value of the lands petinguushod at the rate of two dole 
lars per acre. 

My opiaion on these s actsis, that where the register o or receiver 
performs the whole duty himself, his compensation is the fees 
given by the act of 1821, and the half per cent..on the payments 
givea by the last act; but: that thére is no. authority to make 
any extra allowance for clerk-hire, except where there has been 
an expenditure actually incurred for clerk hire by the register 
orreceiver. The terms of the law—‘‘twhichk allowance shall in 
no case exceed the expenditure incurred ix clerk hire by the 
register or receiver’’—certainly mean the same thing as if the 
expression had been, “which allowance shall in no case exceed 
the expenditure actually tncurred wa clerk hire.” The sense 
is perfectly clear and unambiguous; and when it is remem- 
bered that the provision grew out of the fact of the actual ér- 
penditure of money in clerk-hire, which these officers claimed 
¢o have reimbursed, there would seem to be no remaining doubt 
apon the subject. 

With regard to the suggestion that the officer who performs 
the whole clerical duties himself, or has them performed by | 
some member of his family to whose services he i is entitled, is 
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on the same footing of egutty as the officer who employs and 

pays a clerk for the performance of these services: this is a 
consideration for a legislature, and not for a disbursing officer, 

tied up by a restriction expressed in terms like these. If it 

had been the intention of the legislature to make an ezéra allow- 
ance to these officers for clerical services when performed by 

themselves, or by one of their children or family, that inten- 

tion could, and we must presume would, have been expressed . 
in the terms natural and proper to convey it; such as ‘‘a rea- 

sonable allowance for clerical services,’’ or some other terms 
equally broad and general; but the terms used—‘‘ which allow- 

ance shall in no case exceed the expenditure incurred in ‘clerk- 

hire by such register or receiver’’—are so strict and narrow 

that. I think it would be a most unwarrantable boldness of 
construction in a disbursing officer to make the allowance, 

when there had been no. cxpendésure incurred in eberk-hise. 

I am of opinion that the construction of the law by the de- 
partment has been the correct one; and that the legislature, in 
this restriction on the discretion of the Secretary of the Treas- 
ury, contemplated no other case than that of an actual expend- 
iture of money incurred in clerk hire. 

| WM. WIRT. 
. To the Secretary or THE TReasoryY. 


9 
co 


NEUTRALITY. 


It is not a breach of neutrality to permit a Spanish merchantman, captured as 
a prize by a Mexican war vessel, and brought by the latter into an American 
port unseaworthy, to be repaired and put in a candition to be carried home ta 
a port of the captor for adjudication. 

There is high authority for the position that a prize may be brought into a 
neutral port and sold, without violating the law of nations concerning neutral- 
ity; but as there is no doubt of the authority of the neutral sovereign to pro~ 
hibit such sale, and as the strongest consideyations of expediency and safety 
urge him to do so, the better course is clearly to prohibit them, ~ 

Niwould be a breach of neutrality to permit a neutral port to be made a cruising 
station for a belligerent, or a place of depdt for bis spoils and prisoners. 


ATTORNEY GENERAL’S OFFICE, 
| May 3, 1828. 
Srr: The case stated from your department for my opinion is 
in the following words: 
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“<A Mexican vessel of war captures and brings into a.port of 
the United States a Spanish. merchantman. The prize vessel 
is in a disabled condition, so that she cannot proceed in safety 
to sea, the disability being the result of the action which termi- 
nated in her capture.”” .: 

The questions. propounded i in this case are— , 

i. Caa she repair in the United States, without violating 
the laws of neutrality and of the United States? 

2. If the prize vessel is allowed to repair, ought the Tepara- 
tion to be restricted to those damages which resulted from the 
sea;,or may it include, also, those which proceeded from the 
action? 

3. If she cannot repair belligerent damage, and if, as is un- 
derstood to be the law, she cannot.be sold within the United 
States, what is. to be done with vessel and cargo? © | 

My opinion is, that the vessel may be repaired and put in a 
eondition to be earried to a honie port of the captor, for adjudi- 
cation, without uolehes the laws of neutrality or of the pee 
States. 

Our statutes to preserve our neutral relations do not apply 
to the case; they are confined to the protection of military _ 
equipments within our ports. Our treaty with Spain has no 
applieation to the case. ‘Ihe question, therefore, rests upon - 
the law of nations; and according to this law, there is high 
authority for the position, that a prize may be carried into a 
neutral port and there sold, without any violation of neutrality. 
(1 Kent’s Com. 115, on the patently of. Bynkershoek and 
Vattel, &c.) 

There are counter opinions of high authority on the ques- 
tion of this right of sale; and, as there is no doubt of the au- 
thority of the neutral sovereign to prohibit such sale, and the 
strongest considerations of expediency and safety urge him to 
do so, the better course is clearly to prohibit them. 

It would be a breach of neutrality, too, to permit a neutral | 
port to be made a cruising station for a belligerent, or a place 
of depot for his spoils and prisoners. 

But the case stated is of a very different character. The 
vessel is not understood to have sought a port of the United 
States from chaice, but from necessity; and to have come in 
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in distress. She was captured on the high seas, in a state of 
open war, under a legitimate commission from an acknowledged 
power. In possession of this power, she is brought into one 
of.our ports in distress, and asks permission to repair, for the 
simple purpose of navigation, and not for war. - As it is not a 
pirate who brings her in, but a regular, lawful, and acknowl- 
edged power, with whom we are at peace, it is neither our 
right nor duty to inquire.into the manner in which he became 
possessed of her. The distress and necessity for ‘repair are 
admitted. It is, I think, due to hospitality and humanity to 
permit the vessel to be rendered navigable for the purpose of 
leaving our ports, whether her disabilities have proceeded from: 
the seas or the action. It is a permission which would be 
equally extended to the other belligerent; and I cannot per- 
ceive any obligation of neutrality which would be. violated pe 
such a permission. 

If we are to inquire into-the mode in which this sear came 
into the possession of the Mexican, and contemplate her as a 
prize-shjp, the duties of humanity and hospitality to the origi- 
nal owner, as well as the captain, would seem to require the 
. permission to repair; for the validity of the capture is yet to be 

adjudicated. ‘The prize court of the belligerent, which alone 
‘has jurisdiction of the case, may decide against the validity of 
the capture, and award restitution to the original owner. It 
is hts interest, therefore, that the vessel should not rot in our 
ports for want of necessary repairs. In permitting the repairs, 
we decide no question of right between the parties. We dis. 
charge a duty of humanity, which must be beneficial to the 
one or the other, according to the contingency of the decision. 
We act upon the present possession and the manifest condition 
of the vessel. And it seems to me to be a much more impar- 
tial and truly neutral course to permit the repairs, to benefit 
whom it may—that is, whomsoever may turn out to be the 
lawful owner—than to take cognizance of the case, and virtu- 
ally to decree the destruction of a property which has sought 
our ports in distress. 

The very difficulty presented by the third question demon- 
strates the propriety of the permission to repair. By permitting 
the vessel to repair, and. proceed with her cargo to a port of ad- 
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judication, we injure nobody; we benefit the owner, whoever 
may turn out to be the rightful owner; and we relieve our- 
selves from all further difficulty. By refusing the permission 
to repair, the vessel perishes in our ports, and we assume upon 
ourselves an unavoidable interference with the cargo. For 
what is to become of that? Can we inquire into the capture, 
and the rights which it confers? Can we consider the posses- 
sion by capture as consummating the right of the captor, with- 
out a sentence of condemnation? Can we decide the right to 
be in the original owner, for want of such sentence? Can we 
respect the sentence of some inferior (perhaps questionable) tri- | 
bunal upon the property, while lying in our own ports, by our 
own act? or, can we inquire into the competency of such tri- 
bunal? All these embarrassments we shall create for ourselves 
by refusing the repairs; and, in my opinion, shall be much 
more apt to expose ourselves justly to the imputation of a breach 
of neutrality by refusing, than by permitting the repairs. 


WM. WIRT. 
‘To the SecrerTary oF STaTe. | ' 
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The claim of Peter D. Deluzieres for a patent certificate is a case for the action 
of a judicial tribunal, or of Congress, and not for that of the executive depart- 
ment. 


| Arromvey GENERAL'S OFFICE, 
» May 4, 1828, 

Sry: On the statement from the General Land Office relative 
to the claim of Peter Delassus Deluzieres fora patent certifi- 
cate, my Opinion is, that it is a case for the action of a judicial 
tribunal, or of Congress, and not for that of the executive offi- 
cers of the government. The patent certificate cannot, I think, 
be, with any propriety, granted. ‘The original papers are re- 
turned; and 

I have the honor, &c., 

. : | | | WM. WIRT. 

R. Rusa, Treasury Department. — 
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CERTIFICATES OF THE FUNDED DEBT. 


It ia the duty of the commissioner of loans to forbear to act in cases where the 
holder of certificates of the funded debt, or his attorney, presents himself to 

_ receive dividends or to transfer the stock after notice, by attachment or private 

_caveat, that an adverse claim has been filed in the office, until the law shall 
shave settled the rights of the parties and given a. proper direction to the course 
of his action. 

The certificates of the funded debt are made payable to the holder or his assignees. 
‘They are, therefore, on their face, assignable. Being properly assigned, the 
assignee stands in the place of the first holder. Holding a certificate, with 
an assignment endorsed on the paper itself, is prima facie, evidence of owner- 
ship. But it is only prima facie evidence, because a valid assignment may be 
made on a separate paper, which will pase the is title without a manual 
tradition of the certificate. 

In respect to private caveats, unless the caveators shall state the causes ahd 
grounds of them, so that they may be considered and. judged of by the eom- 
missioner, they should be disregarded; so also where the causes and grounds 
are manifestly untenable. 


In cases of doubt, the commissioner is advised to send the parties aa ad to 
a court of law for the settlement of their rights. 


ATTORNEY GENERAL’S OFFICE, 
" June 16, 1828, 

Simm: The question stated by. Mr. Biddle, the president of 
the Bank of the United States and commissioner of the loans, 
on which you request my opinion, is presented in the follow- 
ing words: 

«The certificates of the funded debt of the United States 
bear on their face to.be transferable only by the party named 
in them, or by his attorney; to whom alone, while the stock 
stands in his name, the dividends are payable. The question 
which I have the honor to submit is this: ‘Whether, when 
this person or his attorney presents himeelf to receive thadivi- 
dends or to transfer the stock, he shall be permitted to do so, 
although notice of.an adverse claim has been filed in the office, 
either by attachment or private caveat?’ ”’ 

It would have been more satisfactory to me to have had a 
specific case stated, together with the precise form of the at- 
tachment or caveat out of which the question has grown. But 
I believe that I can answer the question satisfactorily, even in 
the general form in which it is put. 

The certificates of the funded debt are made payable to the 
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assignable in their nature; and the aeeenee stands i in the place 
of the first holder. 


The original law provides that this stock shall be ‘ranalerac | 


ble only on the books of the treasury, or of the commissioner 
of loans, respectively, by the proprietor or proprietors of such. 


stock, his, her, or their attorneys; and the possession: of the 


certificate, regularly assigned, is prima. facie evidence of the 
proprietorship. The duty of receiving such. transfers has been 
confided to the Bank of the United States by the law which 
incorporated it; and the president of the bank (the present com- 
missioner of loans) would be. well warranted .in refusing to 
transfer, except by the holder of the certificate or his attorney... 
But the law does not oblige him to receive, such transfer, even 
on the application of the holder, if there be any legal -impedi- 
mImentin the way. The question, then, i is, Whether such legal 
impediment may not exist ? 


The holder of the certificate, (whether the original holder or 


his assignee;) by an assignment endorsed on the paper itself, 
is, prima facie, the legal proprietor of it. But he is.only.so 
prima facte; because a valid assignment may be made on a 
separate paper, which will pass the. legal title of the assignor, 
without the manual tradition of the certificate, and will effect- 
ually bind the title of the assignor, and all claiming under 
him, except subsequent bona fide purchasers without notice of 
such previous assignment. Notice, therefore, to the commis- 
sioner of loans, of such previous assignment, though unac- 
companied: by the delivery of the paper, would not only justify 
him in refusing to transfer to a different person. by the actual 
heldes-of the certificate, but would impose it upon him as an 
imperious duty to refuse such transfer; because the actual 
holder is no longer the proprietor, to whom alone the law gives 
the power of making a tansfer. It would be a fraud in the 
holder to make such a transfer to a different person; and it 
would era. participation of that fraud on the part of the com- 

missioner to permit it. The same position holds equally true 
as to the payment of dividends to the actual holder, after such 
an assigument of his right to the certificate. It is not, indeed, 
the duty of the commissioner to sit in judgment between the 
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parties, and decide upon their rights judicially; but, in such a 
case, it would become his duty to forbear to act until the rights 
of the parties could be regularly litigated and decided by the 
law. Again: debts, of which the certificate is evidence, con- 
stitute it a part of the estate of the holder, and is as much sub- 
ject to his debts and contracts as any ether part of -his estate. 
Ido not mean that it is tangible by a fert facias, but is subject 
to the attaching power of a court of equity, or a court of law, 
where statutes give this power to the latter tribunal; and the 
payment of dividends, or the permission of a transfer, in diso- 
bedience of such attachment, would be a contempt of the court, 
and an act done in his own wrong by the commissioner, which 
would subject him at least to personal responsibility, and ‘which 
a court of equity would rescind as a void act. 

Finally: the holder of a certificate may, by an executory con. 
@ract, short of a legal assignment, bind his equitable interest in 
the debt of which the certificate is the evidence; and a court of 
equity would decree, in a proper case, a specific execution of 
such a contract, and compel a surrender of the certificate to the 
party entitled to it by virtue of such contract. In such a case, 
it would be improper for the commissioner to act, pending such 
controversy; and a court of equity would treat his contracts as 
nullities, done after notice of the controversy, except to hold. 
him personally responsible in case of any irreparable mischief 
done by such agency. 

My opinion, therefore, is, that in all these cases it is the 
duty of the commissioner to forbear to act until the law has 
settled the right of the parties, and given a proper direction to 
the course of its action. The government ought never to inter- 
pose the strength of its arm on technical notions to protect, 
much less to aid, the holder of its stock in perpetration either 
of fraud or injustice; and deference to the authority of the ju- 
dicial tribunals of the country is the only proper course in a 
government of laws like ours. 

With regard to the efficacy of a private caveat, much must be 
left to the judgment of the commissioner. The caveator ought 
to state the grounds of his caveat; and the grounds must be 
judged by the commissioner. It is easy to imagine grounds so 
light and frivolous that the commissioner would be not only. 
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justified in disregarding them, but required by his duty to do 
so. On the other hand, the grounds may be such as to make 
it his duty to forbear, and send the parties to litigate their rights 
at law. Any refusal to do so on the part of the caveator, or 
any gross and voluntary delay in doing it, would again leave 
the commissioner at liberty to disregard the caveat altogether. 

It is impossible to enumerate what would or would not be 
sufficient ground to justify a caveat. They are susceptible of 
such infinite combinations, that they cannot be anticipated with 
any accuracy. I will only observe, in general, that I would 
require the caveator, in every case, to state the causes and 
grounds of his caveat; and if he refused to do so, 1 would dis- 
regard it. If the grounds were such as to render it manifest 
that the claim could not be sustained by a court of law, I would 
also disregard it. But if it were even doubtful, I would send — 
the party promptly to a court of law for the settlement of his 


rights. - 
) | | WM. WIRT. 
To the Secrerary oF. THE T'REASURY. | ) 





EXECUTION OF PURSERS’ BONDS. 


The bond of'a purser is required to be approved by the judge or attorney for the 
United States of the district in which he shall reside; and to save the necessity 
of proof on this subject, the residence should be expressed in the body of the 

instrument. 

Bonds must be sealed, and, for abundant caution, they should be sealed with 
wax, or wafer and paper cap, which are everywhere acknowledged to be 
seals; although scrolls or any other-sealing would be valid, which ia a goed 
' sealing in the place where they are executed. 

No attestation is necessary to their validity, although witnesses may be useful 
and convenient to make proof of handwriting in case of necessity. 

The certificate of the district attorney, approving the sureties, is, to all substan- 
tial purposes, an approval of the bend. — 


ATTORNEY GENERAL’S OFFICE, 
June 24, 1828. 
Sir: The act of March, 1817, requires that the sureties to 
@ purser’s bond shall be approved by the judge or attorney for 
the United States of the district in which such purser shall 
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reside. T'o save the trouble of proof on this subject, it would 
be well, therefore, that this fact should appear on the face of 
the bond, as part of the description of the person: ‘‘ Henry 
Etting, of the State and district of Maryland;’’ or, if the sureties 
also be of Maryland, the description might follow their names, 
as ‘‘all of the State and district of Maryland.’’ The omission, 
however, would not vitiate the bond, if the fact of the purser’s 
residence in Maryland can be established by proof aliunde; and. 
it is only to avoid the inconvenience of producing such proof, 
that I propose the insertion of the description in the bond; 
which will then stand as the parties’ own admission. With 
regard to the points to which you invite my attention more 
particularly: scrolfs are legal seals in Maryland, and in the 
United States generally; and even if a suit should be brought 
on this bond in a State in which-scrolls are not held to be legal 
seals, (if there-be any such State,) yet, proof that they were 
legal seals in the place of the execution of the bond, would, I 
‘have no doubt, lead to judgment on the bond as a valid bond. 
Still, ex abundants cauteld, you might as well order the bonds 
in these cases to be sealed with wax, or with a wafer and paper 
cap, which are everywhere acknowledged to be seals. 

The attestation of one witness is quite sufficient; indeed, no 
attesting witness is necessary to give validity to the bond. 
The act of Congress does not require it;.and, at common law, 
it is enough if the handwriting of the obligors can be proved. 
The certificate of the district attorney is substantially sufficient. 
He does not, indeed, use the word ‘‘approve,’’ which is used 
by the act; but his certificate that the sureties are ‘“‘ good and 

sufficient,’’ is, to all substantial purposes, an approval. 

If Henry Etting resides in Maryland, there would be no diffi- 
culty in recovering on this bond; and there is no necesstty for 
changing it for another more formal in these particulars. The 
above suggestions are thrown out only on the supposition that 
you may prefer to change it, or to adopt a uniform mode of 
action on the subject. 

WM. WIRT. 
_ To the Secretary or THE Navy. | 
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All the laws giving pensions to widows and children-on the navy pension fund 
take the half-pay of the deceased officer, seaman, ‘or-marine, as the measure 
of the pension; so that twenty years’ pension can only equal twenty years’ 
half-pay. er 

The husband of a woman, after her marriage, in her right may receive that 
portion of the. pension which accrued to ‘her during her widowhood; but all 
the laws discontinue the pension on her marriage, so that nothing can accrue 
after that event. 

It is the manifest policy of the law, and it has been the uniform practice of the 
department, to discontinue pensions to children after they have attained the age 
of sixteen years. 

The first section of the act of 1828 does not extend all provisions given by the 
law of 1814, but such part of them only as, under the operation of that act, 
had been assigned or belonged to the widow and children of those officers, sea- 
men and marines who had been killed in battle, or who tad died oF wounds 
received in battle, during the late war. 

So far, and so far only, as the act of 1817 operated to give pensions to the ee 
and children of officers, seamen and marines, who died in the naval service 
during the late war, in consequence of disease contracted and casualties and — 
injaries received in the line of their duty, those provisions have been con- 
tinwed by the acts of 1819, 1824, and 1628, and are so far embraced by the 
first section of the last mentioned law. — 

A pension can be allowed to a widow who was, or had been within one year 
before, in the receipt of a pension under the acts of 1814, 1818, or 1824, but 
not to the children, the second section of the act of 1838 making no provision 
for children, but for widows ony 


Arronniy Genenai’s OFFIcE, 
‘July 22, 1828. 

Sir: The questions which you have done me the honor to 
propound for my opinion, under the Ist section of the act of 
23d May, 1828, ‘to provide for extending the term of certain 
pensions chargeable on the navy and privateer pension fund, o 
are the following: , 

1. Under the terms of the law making the provision equal 
to twenty years’ half-pay, can any pensioner receive more. in 
amount than twenty years’ half-pay? If he receive a pension 
higher than half-pay, must he not receive it for-less than twenty 
years, so that what he receives shall ss aalis the twenty years’ 
half pay ? 


2. Can any woman, wndae the ine receive a pension after 
her marriage ? 
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3. Can any child, under any circumstances, and if under 
any, then under what circumstances, receive a pension after 
it arrives at sixteen years of age? 

4. Does not this section extend all pensions under the act of 
1814? 

5. Are the cases provided for by the act of 3d March, 1817, 
embraced by this section? and can these pensions be renewed 
after the expiration of the first term of five years ! ? 

I will answer these questions in their order. 

1. After a ciose examination of the laws, I do not discover 
that the case put by this question can occur. All the laws 
giving pensions to widows and children, on the navy pension 
fund, take the half-pay of the deceased officer, seaman, or 
marine, as the measure of the pension; so that twenty years’ 
pension can only equal twenty years’ half-pay. 

2. A woman, after her marriage, or rather her husband in 
her right, may receive that portion of the pension which grew — 
due during her widowhood; but all the laws discontinue the 
pension on her marriage, so that nothing ean accrue after that 
event. 

3. The uniform practice, I understand, has been to discon- 
tinue the pension after the child had reached the age of sixteen ; 
and although the laws do not expressly declare that it shall be 
s0, yet the manifest policy and reason of the provision, and the 
uniformity of the limit of sixteen years in every act, would 
seem to justify the construction which has been thus practically 
put upon the laws, as giving the sense of Congress, than the 
Opposite one, which would squander the fund, frequently, on 
grown and able-bodied young men. 

4 and 5. I propose to answer these questions together; and, 
having understood that there is a difference of opinion on the 
‘subject, it is proper that I should explain somewhat more at 
large the grounds on which I place my opinion. 7 

The act of 23d April, 1800, which created this fund, dedica- 
ted it solely to officers, seamen, and marines disabled in the line 
of their duty. It does not specify any cause, manner, or degree 
of disability; but leaves this matter wholly to the commission- 
ers of the navy pension fund. 

The law is necessarily prospective, and it is permanent as 
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to those for whorn it provides; but it contains no yore a 
their widows and children. 

The act. of 20th January, 1813, is the first whieh makes 

such a provision; and it provides for the widows and children 
of officers of the navy or marines who shall. be killed, or die-by 
reason of wounds received in the line of their duty. ‘This law, 
though passed during the war, takes no notice of that fact. It 
is not limited to the war. It does not look back to the begine- 
ning ofthe war. Itis solely prospective, and it.is permanent; 
but it is limited to the widows and children of officers... 

The act of the 4th March, 1814, in its 2d section, cures the 
omissions ef the act of 1813, and extends the benefit of the 
pension fund to the widows and children of seamenand marines 
who shall die, and to those of any officer, seaman, or marine wha 
shall have died since the 18th June, 1812, by reason of any 
wound recetved in the line of his duty. 'The objects of the 
jaw were manifestly to place the widows of seamen and ma- 
rines, prospectively, on the same ground on which the act. of 
1813 had placed the officers alone; and its further object was to 
give the whole body all the retrospective benefits of the same 
provision, back to the 18th June, 1812, the day of the date of 
the declaration of the late war. The law is thus retrospective 
to the 18th June, 1512; but, prospectively, it is permanent. It 
is not, therefore, limited to those who shall be killed or die of 
wounds during the war. It takes no notice of the war, farther 
than to carry back the pensions to the 18th June, 1812: the 
reason of which date we are to learn from another law, which 
shows us that the war was declared on that day. 

The laws of 1813 and 1814, then, making properly one law, 
and presenting a system of pensions commencing on the 18th 
June, 1812, are prospective and permanent from thatday. But 
it is proper to observe, distinctly, on this law of 1813-'14, 
(considering them, as they ought to be considered, as one 
law)— 

1. That it is not confined to cases of persons killed in battle, 
or dying of wounds received in battle; but that its provisions 
extend to the representatives of all who shall] die, or shall have 
died, by reason of a wound received in the line of their duty. 
Thus, a death inflicted by the falling of a mast in a storm 
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would bring the case as clearly within the law asa death in- 
flicted by battle. 

2. That it is not confined to persons killed or or of 
wounds during the late war, or during any future war. The 
18th of June, 1812, is referred to, only for the purpose of fixing 
the commencement of the act. But that point given, the law 
applies equally to all persons killed or dying of wounds received 
in the line of their duty, whether in peace or i war, through 
all futurity, so long as the act shall be suffered to stand as a 
permanent one. 

The practical construction given by the commissioners of 
the navy fund to these laws was, I believe, that which their 
language most obviously imports, to wit: that the pensions were 
confined to the widows and children of those who had been 
killed, or who had died of wounds received in the line of thetr 
duty. 

But Congress seems to have thought that there were other 
persons equally entitled to the benefit of that fund; and hence 
the law of 3d of March, 1817. | 

This law accordingly extends the benefits of that fund to the 
widows and children of officers, seamen, and marines, who 
shall die, or who shall have died since 18th June, 1812, in con- 
sequence of diseases contracted, or of casualties or injuries re- 
cetved, while in the line of their duty. ‘This law, like that of 
the 4th of March, 1814, looks back to the beginning of the 
war; and like that, too, it looks forward, not to the end of the 
war, but permanently. 

We have now two classes of pensioners, placed precisely on 
the same footing: 

1. The representatives of those who had been killed, or who 
had died of wounds received in the line of their. duty, under 
the act of 1813-'14. 

2. The representatives of those who had died én consequence 
of disease contracted, or of casualties or injuries received in the 
line of thetr duty, by the act of 1817. 

Both classes standing upon the same date—the 18th June, 
1812; both classes standing on the same permanent provisions ; 
both classes standing on the same rate of pensions—to wit, the 
half-pay for five years. 
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Next in order came the act of 3d March, 1819, which de- 
mands particujar attention; for, on the correct construction of 
this act depends, I think, the answer to the question we are 
considering. 


The words of the act are these: “ That i in all cases where 
provision has been made by law for five years’ half pay to the 
widows and children of officers, seamen, and marines, whe 
were killed in battle, or died of weunds received in battle, or 
whe died tn the naval service of the United States during the 
date war, the said provision shall be continued for the additional 
term of five years, to commence at the énd of the first term of 
five years in each case respectively, making the provision ge 
to ten years’ half pay.’ : 

The question is, whether it was the intention of this law to 
continue the benefit of the pension fund to both the classes 
above mentioned, or to the class only who had been provided 
for by the law of 1813-7147 


To me, it is very apparent that it was to continue it as to 
both. For if the intention was to limit it to those who were 
killed in battle, or had died of wounds received in battle, (the 
class provided for by the act of 1813-14,) why are the words 
added, “or who died in the naval service of the United States?”’ 
These emphatic words. become senseless, unless they are un- 
derstood as pointing to a. class distinct from that which had 
been previously mentioned; and there was no other class to 
which they could possibly’ point, but that created by the law 
of 1817. ‘To be sure, the description is not so expanded as it 
is in the act of 1817, by the addition of the words “ of disease 
contracted, or of casualties or injuries received, while in the 
line of their duty.”’ Nor was this at all necessary to manifest 
the intention of Congress; because the first description, of 
those ‘“‘ who had been killed in battle, or had died in conse- 
quence of wounds received in battle,’ clearly contemplated the 
class provided for by the.act of 1813-14. The turning to 
another and distinct class, who had also been provided for—to 
wit: those who had neither been killed in battle, nor had dted in 
consequence of wounds received in battle, but who had neverthe- 
less died in the naval service of the United States, indicated 
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necessarily the class which had been provided for by the act of 
1817; there being no other class which had been provided for. 

With regard to the words “‘ during the late war,’’ they prove 
nothing, with reference to the first point, either way; for the 
operation of the law of 1813-’14 was not more limited to the 
late war than thatof 1817. ..In this respect, as has been shown, 
the laws were exactly upon the same footing, having precisely 
the same commencement—the 18th of June, 1812; and the 
same duration, being both of them permanent. These words, 
therefore, are just as ineffectual to show the intention of Con- 
gress to be limited to the one law as the other. As a descrip- 
tive circumstance of an existing law, they are just as applicable 
to the one law as to the other. In truth, they are not applica- 
ble to either, as a descriptive circumstance of an existing law; 
for neither law had limited the benefits of its provisions to the 

representatives of those who had either been killed or had died 
during the late war. 

The argument which would rest upon these words to show 
that the act of 1819 meant to continue only the provision which 
had been made for the benefit of the widows of those who had 
been killed or had died of wounds received during the late 
war, must show that there was such a provision, to which alone 
these words could apply. But we have seen that there was no 
such provision; but, on the contrary, the provision alluded to 
extended not only over the war, but over the peace which fol- 
lowed it, and over all futurity, till it should be repealed. And 
as to the act of 1813-’14 covering the period of the war, so 
also does the act of 1817. 

’ In short, I cannot surmount the circumstance of a second 
class being distinctly introduced in the act of 1819, after the 
class covered by the act of 1813-14 had been already provided 
for. The words which introduce that second class are pre- 
sented too emphatically, and are too important in themselves, 
to be rejected as surplusage. It is against one of the best 
established rules of construction of statutes to consider as é~ 
operative words which are manifestly intended to have an ope- 
ration, and which have a sensible subject on which they cam 
operate. ‘The rule is, that every word shall take effect if it 
can: and here these words take effect. There was a class of 
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persons on whom they could operate—a class for which Con- 
gress had already shown so much regard as to place them on 
the same footing with the first class under the act of 1813-714. 
Not only was there a class on whom these words could operate, 
but it was the only class in whose favor they could operate; the 
first class having been already covered by the previous part of 
the section, and there remaining no other class to which these 
words could have any possible application, but the class de- 
scribed in the act of 1817. I find myself constrained, there- 
fore, to concur in the opinion which I see expressed in the 
margin of the act of 3d of March, 1817, as printed in the 6th 
volume of the Laws of the United States; that that act was 
“extended by the act of 1819.’’ But I do not think the act 
of 1819 gives the additional five years‘to the whole either of 
the first or second class. 

With regard to the first class: the act of 1813-’14, according 
to my construction of it, provides for all who had been killed, — 
or died of wounds received in the line of their duty, whether in 
batile or not in batile—whether in peace or in war. 

But the uct of 1819, in its operation on this class, gives the 
additional five years to those only who had been killed én batéle, 
or had died of wounds received in battle; and that, too, during 
the late war. 

So in regard to the second class created by the act of 1817: 
that act provided for all who had died or should die of disease 
contracted, or casualties or injuries received while in the line 
of their duty, from the 16th June, 1812, through all futurity, 
till this act should be repealed. 

But the act of 1819, in its operation on this class, gives the 
additional five years to those only who had died in the naval 
service during the late war. 

Thus, while it continues partially the provisions which had 
been made for both classes, this act of 1819 places limits on 
both, and confines the additional five years to portions only of © 
each general class, in the manner which has been stated. 

My reading of the act of 1819 is, that it gives the additional 
five years— 

1. To the widows and children of such of the officers, sea- 
men, and marines, provided for by the act of 1813-14, as had 
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been killed tn dattle, or had died of wounds eenel en battle, 
during the late war. 

2. To the widows and children of such of the officers, sea- 
_men,and marines, provided for by the act of I817, as had died 
in the naval service during the late war, in consequence of 
disease contracted, or of casualties or une received, wae 
mn the line of their duty. 

Thus the broad construction which the acts of 1813~"14 and 
1817 present upon their faces, and which they must have re- 
ceived, and stilt must receive (except so far as repealed) on an 
original application for a pension under them, becomes nar- 
rowed by the operation of the act of 1819, so far as the addi- 
tional five years is concerned, and no farther. 

Such is my construction of the act of 1819. | 

‘The next act in order is that of 22d January, 1824. This 
act is composed of two sections. The first is this: ‘‘ Be ¢# en- 
acted, &c., That in all cases where provision has been made 
by law for five years’ half-pay to the widows and children of 
officers, seamen, and marines, who were killed in battle, or 
who died in the naval service of the United States, during the 
late war; and, also, in all cases where provision has been made 
for extending the term of five years, in addition to the first 
term of five years, the said provision shall be further extended 
for an additional term of five years, to commence at the end of 
the second term of five years, in each case, retrospectively, 
making the provision equal to fifteen years’ half-pay.’’ 

It is observable, that the same recognition of the two classes 
of pensioners on which I have already remarked under the act 
of 1819, is here still kept up, and five years of additional pen- 
sion Is added to both. 

It is farther observable, that the first chass is here again, im 
the first instance, narrowed. According to the act of 1819, a 
person dying after the late war, of a wound received tn batéle 
during the war, would have clearly presented a case ae 
the act. Is it so under the act of 1824? 

T’he words of the act of 1819 are, ‘“‘who were killed in battle 
or died of wounds received in battle, or who died in the naval 
service of the United States during the late war.’’ These 
words ‘‘during the late war,’’ 1 understand as applicable to 
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both classes; and they are to be read as belonging equally te 
both classes: 

Then the first class, ‘as described by the act of 1819, is this: 
‘those who were killed in battle, or dted of wounds received in 
éattic, during the late war.’’ While, under the act of 1824, 
the first class is described thus: ‘those who were killed in 
battle during the late war,’ omitting those who died ae - 
war, of wounds received in battle during the war. 

Whether this omission was designed or not—whether it could 
have been supplied by constraction—or what would have been 
its effect of this description, had it stood alone—it is needless 
to inquire; because the act of 1824, after thus describing the 
classes, cures all omissions by adding, ‘and also in all cases 
where provision has been made for extending the term of five 
years, in addition to the term of five years.’’. This is an-adop- 
tion of all who had been provided for by the act of 1819; and 
five years additional wefe now given by the act of 1824, to all 

who were embraced by the act of 1819. So that, if 1 am right 
in my construction of the act of 1819, that partion of the second 
class who died in the naval service during the late: war, in con- 
eequence of disease contracted, or casualties or injuries received, 
while. in the line of their duty, are again provided for by the 

_act-of 1824, and another five years is given to them. 

Sach is my censtruetion of the first section of the act of 1824. 

‘I'he second section of that act repeals the act of 3d March, 
1817. What is the effect of this repeal? Simply to destroy its 
original character as a prospective permanent law, from the day 
of the repeal. Up to the day of its repeal it was an existing 
law, and in its character permanent. - Up to that time it coy- 
ered all deaths from the causes it enumerates, from the 18th 
July to June, 1812. The rights which it gave through that 
whole period were vested rights; and were not divested, nor 
proposed to be divested, by the repeal of the law. 

I hold, therefore, that in all cases where officers, seanien, 
or marines, havé died in the naval service of the United States, 
between the 18th June, 1812, and the 22d January, 1824, in 
consequence of disease contracted, or casualties or injuries 
received in the line of their duty, the widow and children of 
such deceased are entitled to the five years’ pension given by 
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the act of 3d March, 817. From the 22d February, 1824, (the 
day of the repeal,) no death from these causes cottd give the 
widow and children any such right. But this was the whole 
effect of the repeal: it left the rights already vested under the 
act of 1817 in full force; and it does not profess to repeal the 
act of 1819, which had already taken up and provided fora 
portion of these pensioners, (the representatives of those who 
had died in the naval service during the late war; ) nor to im- 
pugn the first section of this act, (1824,) which had already 
continued the provisions of the act of 1819. So that, if } am 
right in my construction of the act of 1819, that it covered this 
portion of these pensioners; and-of the first section of the act 
of 1824, that it continued this cover,—the repeal of the act of 
1817 leaves them untouched; because their new rights for the 
additional five years did not depend on that act (1817) at-all, 
but solely on the acts of 1819 and 1824. a. 

We come now, lastly, to the act in question—that of the 23a 
May, 1828; the first section of which is word for word with 
the first section of the act of 1824, mutatis mutandis. So that 
my construction of the first section of the act of 1824 is my 
construction of the first section of the act of 1S28. And the 
soundness of the whole opinion depends on the construction 
of the act of 1819, which I consider the ones of the contro- 
versy. 

My answer, therefore, to your 4th question is, that the first 
section of the act of 1828 does not extend all provisions given 
by the law of 1814, but such part of them only as, under the 
operation of that act, had been assigned or belonged to the 
widow and children of those officers, seamen, and marines, who 
had been killed in battle, or who had died of wounds received 
in battle, during the late war. 


And my answer to the 5th question is, that so far, and so 
far only, as the act of 1517 operated to give pensions to the 
widows and children of officers, seamen, and marines, who died 
in the naval service during the late war, in consequence of 
disease contracted, and casualties and injuries received in the 
line of their duty, these provisions have been regularly and suc- 
cessively eonunuce by the acts of 1819, 1824, and 1828; and 
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are, consequently, so far Eppes by the first section se the 
last-mentioned law. 

Under the second section. of ihe act of 1828, you put this 
question: ‘Can a pension be allowed to any widow or child 
who was not in receipt of a pension under the acts of 1814 
and 1818? In other words, can a pension be renewed to any 
widow or child who has already received it for the termn-of ten 
or fifteen years?”? 

The section of the law, on which this question arises, is in 
the following words: ‘‘ That the pensions of all widows who | 
are now, or who.at any time within one year last past have 
been, in the receipt thereof, under the provision of the follow: 
ing laws of the United States, or either of them, ta wit: an act 
passed March 4, 1814, entitled, dc.; and an act passed April 
16, 1818, entitled,.&c., so a as regards pensions from the 
fund arising from captures and salvage made by the private 
armed vessels of the United States, be, and the same are hereby 
continued, under the restrictions and regutations in the said 
acts contained, for and during the additional term of five years 
from and after the period of the expiration of the said pensions, 
respectively: Provided, however, That the said pensions shall 
be paid from the proceeds of the privateer pension fund alone, 
and without recourse to the United States for. any deficiency, 
should any such occur, which may hereafter arise thereon,’’ 
The first section of the act of 1828 leoks to the navy pension 
fund; the second, to the privateer pension fund alone. : 

The act of March 4, 1814, by its first section, was the first 
which gave pensions to widows and children on this last men- 
tioned fund; and it gives to the widows and children of all 
officers, seamen, and marines, serving on board of any private 
armed ship, or vessel bearing a commission, &c., who shall 
die, or who shall have died since the 18th June, 1812, by reason 
of a wound received in the line of his duty, half the monthly 
pension to which the rank of the deceased would have entitled 
him for the highest rate of disability; and it gives this pension 
to the widow and children, as the case may be, for five years. 

The act of the 16th April, 1818, referring to the preceding 
act, doubles the rate of the pension to the same persons, and 
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continues it for an additional term of five years: And the same 
act, by its second section, extends the provision to the case of 
officers, &&c., who shall have died since June 18, 1812, in eon- 
sequence of an accident .er beruelty which occurred while in 
the line of their duty. 

The act of April 9, 1824, referring to the two receding acta, 
continues these pensions for an additional.term of five years to 
the same persons. 

And then comes the second section of the act of 1828, which 
drops the children, and continues the pension to all widows whe 
now are, or who at any time within one year past have been, in 
the receipt thereof, by virtue of the acts of 1814 and 1818; 
omilting to cite, also, the act of April 9, 1824, wkich had con- 
tinued the system. ‘This seems to me to have been a mere 
accidental omission, arising probably from the draughtsman of 
the law having had before him the preceding act of 1824, which 
had cited the acts of 1814 and 1818 in the same words, and 
copying it verbatem, without reflecting on the necessity of re- 
citing also the act which he was copying. Had he, with the 
acts of 1814 and 1818, cited also the act of 1824, so as to make 
the series complete, there would, I understand, have been 
widows in the predicament which would then have been de- 
scribed in the second section of the act of 1828—that is, widows 
who were then receiving, or within a year past had been re- 
ceiving, their pensions under the three laws in succession; 
whereas, by this casual omission of reciting the act of 1824 
with the other acts, a case is put by the law which did no¢ and 
could not exist in 1828: that is, widows who were receiving 
their five years’ pension under the acts of 1814 and 1818— 
since the term given by the last act must have expired four 
years before the passage of the act of 1828. Congress meant 
to legislate upon an actual case, not an impossible one. I, 
therefore, consider the act of 1824 as virtually recited, together 
with those tn pars materid, which are, in fact, recited, and of 
which it forms a part; and I answer your question on the 
second section of the act of 1828 thus: 

A pension can be allowed to a widow who was, or had been 
within one year before, in the receipt of a pension under the 
acts of 1814, 1818, or 1824, but not to the children; this sec- 
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tion of the act of 1828 making no provision for children, but 
for widows only. Why the children were omitted is suffi- 
ciently obvious— 

1. From the state of: the fond, as described by the secretary 
of the fund; which was, I understand, known to Congress. 

2. From the mature age to which the children must have 
arrived at the time of the passage of the act of 1828, and their 
consequent ability to support themselves. 

With regard to a fund so nearly exhausted, and-so-incompe- 
tent to support both the aged widows and the more mature 
children of the deceased marines, as to put Congress to the 
necessity of excluding the one or the other, it is not surprising 
that the exclusion should have fallen upon the children, who 
were so much better able to bear it. 

Such is my opinion of the effect of this second section; but 
if, from any source other than the law itself, you have reason: 
to believe that the omission to recite the act of 1824 together 
with those of 1814 and 1818 was intentional, and with a view 
to relieve the pressure upon the fund, I would respectfully 
recommend that all action on this second section should be 
forborne till Congress can have an opportunity of passing an 
explanatory law, 
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" WILL’S CREEK. BRIDGE. 


The act of the legislature of the Northwestern Territory authorizing Zaccheus 
Briggs and Zaccheus A. Beatty to erect a bridge over Will’s creek, does not 
confer an exclusive privilege. 


Arrorsney GENERAL’s OFFICE, 
July 26, 1828. 
Sir: I have, according to your reqhest, examined the act 
of the legislature of the Northwestern Territory, authorizing 
Zaccheus Briggs and Zaccheus A. Beatty: to erect.a bridge 
over Will’s creek, approved by the territorial governor on the 
9th January, 1802. There is nothing like an exclusive privi- 
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lege to Messrs. Briggs.and Beatty, under that law; and I think 
your view of the subject entirely correct. I remember analo- 
gous cases in Virginia, in which, although there was hardship 
to individuals, I believe it was never supposed that there was 
any violation of right in the course of action. There had been 
a ferry, almost time out of mind, across James river, from Rich- 
mond to Manchester, which has been long known by the name 
of Coutte’s ferry. In 1785, Colonel John Mayo -applied for 
leave to. erect a toll-bridge from Richmond ‘to Manchester, 
across the same river, and at the very site of the.ferry. The 
inevitable consequence of establishing the bridge was the de- 
struction of the value of the ferry; and the owners of the ferry, 
of course, opposed the grant of the bridge, on the ground that 
it would destroy the ferry, which had been previously granted 
to them by the same legislature. But considerations of public 
convenience prevailed, and leave was given to erect the toll- 
bridge. The bridge was accordingly erected, and kept up at 
vast expense and trouble; and, in the year 1814, Mr. Edward 
W. Trent applied for leave to erect another toll-bridge across 
the same river, from Richmond to. Manchester, about half a 
mile above Colonel Mayo’s.' Colonel Mayo opposed the new 
bridge most vehemently; alleging that, although the law in his 
favor had not, #2 express terms, granted him an exclusive. prevt- 
lege, he had always acted under the impression that the faith 
of the State was impliedly pledged that there should be no in- 
terfering bridge granted to another. Yet considerations of 
public convenience again prevailed: Mr. Trent’s bridge was 
erected; and though its manifest effect was to diminish greatly 
the profits of Mayo’s bridge, yet no one ever supposed that 
Colonel Mayo’s rights were impaired, or that he had any re- 
dress either in law or equity, There was damage, but it was 
damnum absque injurid. 

I send, for your perusal, the law giving Colonel Mayo the 
privilege of.erecting his toll-bridge, that you may see how 
identical it is in structure with the law in favor of Messrs. 
Briggs and Beatty; and I send you, also, the law in favor of 
Mr. Trent. 

WM. WIRT. 


To the Secretary or War. 
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NOMINATION OF PATENTED INVENTIONS. 


It is not advisable to issue patents for newly-invented medicines to bear the 
name of other popular medicines existing. In this case there can be no fair 
purpose for assuming & name so well known as “ Anderson’ 8 eoves Drops.”’ 


ATTORNEY GENERAL’S Oise P 
— July 26, 1828. 

Str: I think your doubt is well founded with regard to Mr. 
Bacon’s patent. There can be no fair purpose for assuming a 
name for his newly-invented medicine, so well known.as An- 
derson’s Cough Drops. 

It is calculated only to enable him to encroach on the rights 
of others, and to diminish: the value of the sales. He hasa 
right to a patent for his newly-invented medicine, under a proper 
specification; and he has a right to call it what he pleases, pro- 
vided he do not assume an already existing and popular name, 
to the prejudice of those who have’ pre-occupied the name. 
The maxim sic utere tuo ut alienum non ledas applies in this, 
as well as ali other nghts. If, therefore, the. patent have not 
left the office, I would withhold it till thei inventor shall assume 
another name for his medicine. 


You will excuse me for reminding you that your office is an 
appendage of the office of the Department of State; and the 
authority of the Attorney General is confined to giving opinions 
to the President and heads of departments. The habit of your 
predecessor was to submit any difficulty in the first place to 
the Secretary of State, who frequently removed the difficulty, 
without finding it necessary to refer to the Attorney General. 
In the absence of the head of the proper department, (as in this 
case,) I feel no scruple in answering questions from any. sub- 
division of the department; but during the presence of the Sec- 
retary, the regularity of business and the uniformity of my offi. 
cial action will make it more agreeable to mie that any questions 
you may find it necessary to ask should be addressed, in the 
first instance, to the head of the proper department, 


| | WM. WIRT. 
To the Seseutvenvees OF THE Patent OFFICE, - 
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GEORGIA AND THE TREATY OF INDIAN SPRING. 


The whole matter in controversy having been, by articles of agreement annexed 
to the treaty of the Indian Spring, referred to the President of the United 
States, to be by him decided, adjusted, liquidated, and settled, in such manner 
and under such rules and regulations as he should prescribe, and President 
Monroe having taken upon himself the responsibility of causing proof to be 
taken and of making an award in the premises, the said award must be regard- 
ed as final and conclusive therein; and that the power of the President over 
the subject is functus officio. | 

The source of these claims of the people of Georgia was wrongs done by the 
Creek -nation to them prior to 1802, consisting partly in the destruction of 
their property and partly in the seizure, carrying away, and detention of other 
property, such as negroes, horses, &e.; but by the several rence agree 
ments, and the award of the President, they have been disposed of. 

The people of the State of Georgia had no claim on the Creek nation for property 
destroyed prior to the date of the treaty of Colerain; but they had for property 

‘destroyed between the date of that treaty and the 30th March, 1802, so far as 
the same was not satiafied under the provisions of the act of Congress of the 
19th of May, 1796, to regulate trade and intercourse with the Indian tribes 
and to preserve peace on the frontiers, and the act of March 3, 1799, under the 
same title, subject to any set-off for claims of the same description within the 
same period which the Creek nation might be able to establish on their part, 
and which were not satisfied under the provisions of the said acts. 

And they were entitled to claim for the issue of all the females whose mothers 
ought to have been delivered up. 

It is the opinion of the Attorney General that. interest on the sums which were 
certified by the commissioners ought not to be allowed. 


Pd 


ATTORNEY GENERAL’S OFFICE, 
July 28, 1828. 


Sir: The questions submitted for my opinion are—Whether, 
under the treaty of the Indian Spring in 1821, between the 
United States and the Creek nation of Indians, the people of 
Georgia are entitled to claim against that nation— 


1. Indemnity for property destroyed; 2, for the increase of 
living property; 3, for interest ? 


There is a previous question, to which I beg lave respect- 
fully to invite your attention; because I am under the impres- 
sion that a rule which you had laid down for yourself in several 
previous cases would debar you from acting on this; and be- 
cause, in addition to this rule, I think that there is a peculiar 
objection to your taking up this subject on the present applica- 
tion. 


¥ 
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By the fourth article of the treaty of the Indian Spring, the 
whole estimated. value of the lands ceded by the Indians under 
the treaty is $450,000, of which $200,000 were stipulated, to be 
paid to the Indians by fourteen instalments, in fourteen succes- 
sive years; and the residue, of $250,0U0, was reserved on ac- 
count of the Georgia claims: the United States agreeing to pay 
to the State of Georgia ‘‘ whatever balance may be found due by 
the Creek nation to the citizens of that State, whenever the 
same shall be ascertained in conformity with the reference made 
by the commissioners of the State of Georgia, and the chiefs, 
&c., of the Creek nation; to be paid in five annual instalments, 
without interest, provided the same shall not exceed the sum 
of $250,000;’’ and by articles of agreement. anuexed to the 
treaty, it was agreed between the commissioners of Georgia and 
the Creek nation, “that all the talks had upon the subject of 
these claims, together with all claims on cither side, of what- 
ever nature or kind, prior to the act of Congress of 1802, regu- 
lating the intercourse with the Indian. tribes, with the docu- 
ments in support of them, shall be referred to the decision of 
the President of the United States, by him to be decided upon, 
adjusted, liquidated, and settled, in such manner, and under 
such rules, regulations, and restrictions as he shall preseribe;’’ 
with a proviso, expressive of the wish of the parties that the 
liquidation and settlement shall be made at some place in Geor- 
gia most convenient for the parties; and closing with the stipu- 
lation, “‘ that the decision and award thus made and rendered 
shall be binding and obligatory upon the contracting parties.”’ 

In compliance with the submission thus made to him, Presi- 
dent Monroe, in April, L821, deputed Colonel James P. Preston 
as a commissioner to proceed to Athens in Georgia, and to take 
the proofs in support of the claims of the citizens of Georgia on 
the Creek nation, and to report his opinion upon them, together 
with the proofs, to the President of the United States, for his 
final decision. 

It may be observed that the reference to the President was of 
the claims on both sides. The several treaties between the State 
of Georgia and the Creek nation bear evidence that there were 
claims’ on both sides, if they had not been extinguished on 
both ce by subsequent.and successive treaties; and this 
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treaty itself, by submitting the claims.on both sides to the 
President, implies necessarily that there. were. nmtual claime. 
Yet the appointment of Colonel Freston, ‘as indicated by his 
instructions, is to settle the amount of claims of the citizens of 

Georgia on the Creek nation—not those also of the Creek na- 
tion on the State of Georgia. The place of settlement is Athens 
in Georgia, and care is taken that there shall be full notice to 
the Georgia claimants. Yet it does not appear that there was 
any notice to the Creek nation.of his proceeding, so as to enable 
them either to bring forward their own claims, or to oppose, if 
they thought proper, those of the citizens of Georgia, ‘The Creek 
nation might well object to the whole proceeding, that it was 
not according to the submission. The subject submitted was 
the claims on both sides, so as to lead to the ascertainment of 
the balance, if any, which might be due to the citizens of 
Georgia. On such a reference of accounts between individuals, 
it would be error for the arbitrator to proceed without notice to 
both parties; and such an award would be set aside on the 
prayer of the injured party who had not notice, but not on the 
prayer of the party who had notice. 

The instructions to Colonel Preston contain ‘‘ those rules, 
regulations, and restrictions’’ of the President for setiling the 
Georgia claims, which, by the terms of the submission, the 
President was expressly authorized to prescribe. | 

By these instructions, the President directs the commissioner 
to consider as excluded from his jurisdiction several heads of 
claims which it was anticipated might be made; and, among 
these excluded claims, the fourth head is, “all claims origina- 
ting in depredations committed in a period of hostilities, or 
previous thereto, if nat provided for in the treaty which fullewed 
such hostilities.”? . Immediately following this head of exclu- 
sion, there is, in the original instructions, the following para- 
graph: 

‘¢The exclusion of this class rests on a seinieiple perfectly 
well established between civilized nations, and is believed to 
be equally applicable to Indian nations. In its application in 
this*case, it will exclude all claims originating previous to the 
treaty with the Creek nation made at New York the 7th of 
August, 1790, except for slaves provided to be given up by the 

® 
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3d article of said treaty; and those originating subsequent to 
the date thereof, and previous to the 29th June, 1796, (the 
date of the treaty at Colerain,) except for the property proven 
to be given up in the 7th article.” - 

After presenting six distinct classes of claims that were to be 
excluded, the original instructions exhibit to the commissioner, 
- under four heads, the claims which were to be allowed; as— 
1. Negroes that ought to have been delivered up by the Creek 
nation under the 3d article of the treaty of New York, and 
which had not been delivered up; 2 Negroes and other prop- 
erty which ought to have been delivered up by the Creek nation 
under the 7th article of the treaty of Colerain, but which had 
not been delivered up; 3. All claims originating since the date 
of the last treaty, (29th June, 1796,) and previous to the passage 
of the act regulafing trade and intercourse with the Indian 
tribes, (30th March, 1802,) and not falling within the descrip- 
tion of claims provided for by the treaty of Fort Wilkinson, 
(16th June, 1802;) 4. Claims of citizens of Georgia, of a pri- 
vate nature originally, but which had been assumed by the 
Creek nation previous to the date of the last treaty, (8th Janu- 
ary, 1821.) 

The commissioner was farther directed, in allowing a claim, 
to consider himself Umited strictly to the value of the property 
at the time at which it ought to. have been surrendered. 

These instructions, having been communicated to the gov- 
ernor of Georgia, were laid by him before the legislature of that _ 
State; and resulted in a remonstrance from that legislature, 
complaining of the instructions, and praying that they might be 
enlarged so as to embrace, among other things, all claims arising 
under the treaties of Angusta, (1783,) Galphinton, (1785,) and 
Shoulderbone, (1786,) between the State of Georgia and the 
Creek Indians; also, all claims for property destroyed, for the 
sncrease of females, and hire. 1 beg leave to add to the docu- 
ments which you furnished me for this investigation, the letter 
of the governor of Georgia, of the 19th May, 1821, and the 
resolutions of. the legislature of Georgia, to which I have just 
referred; of which copies have been furnished to me from the 


War Department. | 
On this remanstrance to the President, the instructions ori- 
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ginally given to the commissioner, Colonel Preston, were so 
enlarged as to.embrace claims under the treaties of Augusta, 
Galphinton, and Shoulderbone, but no farther. So that the 
claims for property destroyed, and for increase or htre, were 
rejected by the President. The demand for interest was also 
deliberately considered by him, and rejected. 

On these principles Colonel Preston closed his report on the 
15th March, 1822; and there being alleged claims which had 
not been settled by Colonel Preston, because the claimants had 
not had time to mature their proof, they were submitted by the 
President to S. Pleasanton, esq., the Fifth Auditor, who closed 
his first report on the 9th September, 1823. The letter of 
appointment to Mr. Pleasanton also accompanies this opmion, 
He afterwards proceeded, under the directions of President 
Monroe, to audit other claims. 

The reports were considered by President Monroe, and ap- 
proved and confirmed by him. They became thereby his 
‘¢ decision and award’’ upon the Georgia claims, which, accord- 
ing to the express terms of the submission agreed upon by the 
commissioners of Georgia and the Creek nation, were to be 
“binding and obligatory upon the contracting parties.”’ 

It is now proposed to you by one of the contracting parties 
to open this award, to alter the rules and regulations prescribed 
by President Monroe, and to let in several heads of claims 
which he had deliberately considered and rejected. 

The previous question, to which I have already intimated 
that I wished to call your attention, is, whether you have the 
power to do what is asked of you; and, as bearing on this ques- 
tion, I beg leave to-submit to you the following considerations: 

1. Here is a case which arose in the time of your prede- 
cessor, and which he deliberately considered, decided, and 
closed. Every question now submitted to you was duly sub- 
mitted to him, and solemnly considered and decided by him; 
and the whole affair, so far as its principles are involved, was 
finally and conclusively settled by him eighteen months before 
the close of his administration. The proposition now made to 
you is to sit in appeal upon the acts of your predecessor, and 
to review and reverse a solemn decision regularly made by him 


in the fair and proper exercise of his functions. 
4 
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The question is, whether it be constitutionally competent 
for you to undo what your predecessor has done? If it be, 
then ali the official acts of all your predecessors are open to 
review and reversal; and you may go back to the foundation 
of the government, unsettle all that has been done by those 
who have gone before you, and place those transactions on 
the basis on which you may think they owght to rest; and 
your successors, in their turn, may undo all that you have 
done, and restore the state of things which you have changed. 
‘Thus, as long as our constitution shall endure, executive acts, 
instead of being done when they are done, will be perpetually 
afloat; and the incumbent of the office for the time being, in- 
stead of discharging the current duties which properly belong 
to him, will have his time consumed by this retrospective 
action on the acts of his predecessors. I had supposed the 
rule to be, that, whatever purely executive measure had been 
adjudged, and d:cided, and closed, during a preceding admin- 
istration, was considered as withdrawn altogether from the 
action of the succeeding President; and the rule seems to 
result naturally and necessarily from the nature of things. 
Where, indeed, a President has left his action upon any sub- 
ject incomplete, and it devolves necessarily on his successor to 
complete it,—or where a measure of policy commenced by a 
preceding President is necessarily to be continued or discon- 
tinued by his successor,—the successor must, in both instances, 
judge for himself as to the principles on which he will act. 
Bat, im relation to a measure which is of such a nature that 
the action of the preceding President has travelled over the 
whole subject in all its parts, considered it in all its bearings, 
and settled and closed it, I am at a loss to understand how 
such a subject can be opened by a succeeding President con- 
sistently with the theory of our constitution. It seems to me 
to be inconsistent with the notion of exrecutive power, to con- 
sider nothing as executed which has been done, but every 
thing afloat and in fri, as long as it is physically susceptible 
of being acted upon again. Considered as an exercise of ap- 
pellate and reversing power, it is at war with all the analogies 
on the subject; for such power is exercised only by a superior 
over an inferior tribunal—not by the same tribunal over its 
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own past acts, at every change of the members composing the 
‘tribunal. Knowing that this subject is not new to you, I for- 
bear to press it further. 

2. The award of President Monies: in. thie case, is the 
award of the judge chosen by the two contracting. parties. 
‘They did not, indeed, refer it to President Monroe by. his indi- 
vidual name; but they referred it to the President of the United 
States, and at the time of the reference it had been ascertained 
that President Monroe was virfoally the President elect for his 
second term—having four full years to discharge the duties of 
that office. But without insisting that a personal preference 
of that individual led to his selection, it is. enough to say, that, 
being the President of the United States, he met the official 
description of the reference; and that his award made in that 
character was, by the express terms of the submission, to be 
binding and obligatory on the parties. Can such an award be 
opened, on the application of one of the contracting parties, 
without the concurrence of the other? In a case between indi- 
viduals, it is well known that this eannot be done; and the 
reason which forbids it to be done between individuals is 
equally applicable to nations, because it gtows out of the essen- 
tial nature of a contract, which, as it requires the concurrence 
of two, at least, to make it, so it Bo ad the concurrence of 
both to dissolve it. 

It will be said that the analony does not apply, because the 
Indians have no interest in objecting to the opening the award ; 
that they have been formally released by the State of Georgia 
from all claims on them; and. the augmentation of the award. 
will fall only upon a fund (the $250,000) in which they have 
no longer any interest. But is this so? Is it not taking for 
granted a point which the Creek nation have at least a fair 
right to dispute? And if they have a fair right to dispute it, 
have they not interest enough in the case to authorize them to 
object to setting aside the award? - 

To whom will the surplus of the $250,000 pohaa: after dis- 
charging all fair claims of the citizens of Georgia? Certainly 
not to the citizens of Georgia. It is theirs to the extent of 
their fair claims upon the Creek nation; but no further. Had 
the whole fund been intended to be given to the citizens of 
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Georgia, it would have been given-at once, in so many words; 
and had such been the intention, it would have been extremely 
idle, to say the least of it, to set the President-to work to settle 
the accounts between the citizens of Georgia and the Creek 
nation, for the purpose of ascertaining the balance which should 
be due by the latter to the former. T’o what purpose ascertain 
this balance, except for the purpose of its being paid out of this 
fund? But it is needless to speculate on this subject: the 
treaty is explicit. It is the balance thus to be ascertained 
which is to be paid out of this fund; and that alone. That 
balance paid, the State of Georgia has no longer any claim on 
the fund. The surplus, then, must belong either to the United 
States or to the Creek nation. To which of them does it be- 
long? ‘The immediate interest which we have in this subject 
renders it extremely difficult for us to judge aright upon it. If 
it were possible to refer the question to such a mind as that of 
Vattel, it may well be questioned whether. that which the com- 
mittee of the Senate admit was their first impression would 
not be his last: to wit, that it belongs to the Indians. By the 
treaty, the Indians were ceding a large body of their lands to 
the United States. ‘The 4th article of the treaty presents the 
consideration to be paid by the United States for the lands 
thus ceded. That article begins: ‘It is hereby stipulated and. 
avreed, on the part of the United States, as @ consideration for 
the land ceded by the Creek natton by the first article, that 
there shall be paid to the Creek nation, by the United States; 
ten thousand dollars,’’ &e.; going on to specify the instal- 
ments which are to make the first $200,000, and then pro- 
ceeding thus: “‘ And as a further consideration for the said 
cession, the United States do hereby agree to pay to the State 
of Georgia whatever balance may be found due by the Creek 
mation to the citizens of said State, whenever the same shall 
be ascertained, &c.: Provided, The same shall not exceed the 
sum of $250,000.”’ Was this $250,000 a part of the estimated 
value of the land which had been ceded by the Creek nation ? 
If so, would not this sum, in the natural course of things, 
have been paid to the Indians, had not the Georgia claims 
stood in the way? Was it not their money-—a part of the price 
of their lands—with a deduction of these claims? and these. 
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claims. paid, does not the balance of the fund belong to them? 
Does the case present anything more than a reservation of a 
part of the agreed price of lands, to meet a demand uncertain 
in amount? and this amount once ascertained and paid, does 
not the balance of the purchase- mn belong to the seller of 
the land? 

On what principle of equity can the United States retain 
the money? Have they run any risk by assuming an unlimited 
ability? Had their assumption to the State-of Georgia been 
unlimited in amount, there would be reason for saying that, ag 
they took the contingency of debts which might have gone 
far beyond the value of the lands, it was but fair that they 
should profit by their falling short of that value; the risk in 
the former case being a sufficient consideration to entitle them 
to the benefit of the latter. But here the United States run no 
risk. Their assumption is limited and specific. It cannot 
exceed $250,000. And if $450,000 was the price of the lands 
agreed upon between the contracting parties, $250,000 (part 
of the price) being retained by the purchaser merely for the 
purpose of meeting his assumed liability for the Georgia claims, | 
it is not easy to discern, in this view of the subject, on what 
ground of equity the surplus of the purchase money-can be 
retained by the purchaser after these claims have been paid off. 

- You will not understand me as expressing, in this place, an 
Opinion on this subject; but as suggesting the topics which for- 
bid us to assume, as a self evident truth, that the Creek nation 
are such entire strangers to this fund as to have no right to 
object to opening the award for the purpese of absorbing more 
of it. I consider the question a delicate one, and by no means 
free from difficulty. Like all questions of contract, it certainly 
depends for its solution on the intention of the parties to the 
contract. It may be fair to consider it not as a contract merely 
between the United States as the purchasers, and the Creek 
nation as the vendors of Jands; but as a contract between three 
parties—the United States, the State of Georgia, and the Creek 
nation; in which—Ist. In consideration of the assumption, on 
the part of the United States, of the Georgia claims to the amount 
of $250,000, the State of Georgia give to the Indians an abso-~ 
lute and final release of all claims and demands upon them, 
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of whatever nature. 2d. The Indians, in consideration of such 
absolute and final release of all claims and demands upon them 
by the State of Georgia, surrender absolutely to the United 
States the $250,060, relinquishing all claim upon any surplus 
that may remain. 

In this view of the subject, the Indians find their equiva- 
lent for the surrender of the surplus in the absolute release of 
all demands on the part of Georgia; and the State of Georgia 
finds its equivalent for that release on the certainty of payment 
of all their just claims to the amount of $250,000. The United 
States finding their right to retain the surplus, as. against the 
Indians, on the final and absolute release given to them by 
the State of Georgia of all demands; and as against the State of 
Georgia, in the assumption of all just demands which the citi- 
zens of that State could establish against the Creek ae to 
the amount of $250 ,U0@. 

3. Lf you should be disposed to take this last view of the 
subject, the surplus of this fund which remained after satisfy- 
ing the amount of President Monroe’s award, belonged to the 
United States by force of the contract;.and, as such, became 
mixed and incorporated with the other funds of the United 
States. I consider the award of President Monroe as final and 
conclusive on the subject of the Georgia claims, as a judgment 
of a court of the last resort would have been. I consider it as 
deciding, with the authority of such a court, the extent of the 
Georgia claims; and, by necessary conseqnence, the extent of 
the surplus of the $250,000 to which the United States were 


entitled. And I cannot perceive that you have any more power 


to surrender this surplus, or any part of it, to the demand of the 
State of Georgia, than if it had been ascertained by the judg- 
ment of a court, and placed in the treasury of.the United States 
by an execution. In a word, I consider the power of the 
President of the United States over this subject as funetus officio 
by the award of President Monroe; and that, if the subject is 
to be opened and acted upon again, it can be done only by the 
authority of Congress. 

Having thus, according te my own sense of duty, brought 
to your notice the previous question of the propriety of your 
disturbing this deljberate and well-considered act of your pre- 
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decessor, I proceed now to express my opinion on the several 
questions on which you require it. 

The complaint is, that President Monroe has done injustice 
to the Georgia claimants—1st, in not allowing them for property 
destroyed by the Indians; 2d, in not allowing them for the in- 
crease of the female slaves; 3d, in not ane Interest on the 
sums found by the commissioners. 

' Although these exceptions to the award are.specific, I do not 
see how we can come to a satisfactory conclusion upon them, 
without a thorough examination of the character and founda- 
tion of the Georgia claims. The exceptions, indeed, are unin- 
telligible without such an examination. They call upon you to 
place yourself on the ground on which Mr. Monroe originally 
stood with regard to these claims, and to judge of the whole 
matter de novo, in all its parts and consequences. It is only im 
this way that we can discover whether any error has been com- 
mitted by Mr. Monroe, to the prejudice of the claimants. 

Let us proceed, then, to examine it as an original subject, 
and as if you were now, for the first time, to Jay down the 
rules, regulations, and restrictions, by which these claims were 
to be settled. The treaty of 1821 is the first subject to which 
we should naturally look, and then the submission to the Presi- 
dent’s award, which grew out of that treaty. 

. The United States, as we have seen, stipulate by this treaty 
to pay to the State of Georgia ‘‘ whatever balance may be. found 
due by the Creek nation to the citizens of that State.” To 
ascertain this balance was the object of the reference. The 
decument which submits the subject to the President recites, | 
that ‘‘ whereas the citizens of Georgia, by the aforesaid com- 
missioners, have represented that they have claims to a large 
amount against the ssid Creek nation; now, in order to adjust 
aud bring the same to a speedy and final settlement, it is hereby 
agreed, dvc., &c., that all the talks had upon the subject of their 
dlaims at this place, together with all claims on either side, of 
whatever nature or kind, prior to the act of Congress -of 1802, 
&c., with the documents in support of them, shall be referred 
to the decision of the President of. the United States, by him 
to be decided upon, adjusted, liquidated, and settled, in such 
manner, and under such rules, regulations, and restrictions, 
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as he shall prescribe.’? What these talks were, we are not in- 
formed; the presumption is, that it means, according to its 
common use in the intercourse with the Indian tribes, as well 
as among civilized persons, merely conversations or discussions. 
To attach to it this sense, admissions on either side would not 
be warranted by any known use of the word; and there is no 
extrinsic evidence of any such admissions. What the docu- 
men's were, is as little explained; except that the documents 
meant were documents in support of the claims. But be they 
what they might, nothing is admitted. The talks, the docu- 
ments, the claims, are all referred to the President, without any 
other description than that they were those claims, on both 
sides, which had occurred prior to the act of Congress of 1802, 
regulating trade and intercourse with the Indian tribes, with 
full power to the President to decide upon, adjust, liquidate, and 
settle these claims, under such rules, regulations, and restric- 
tions, as he shall prescribe. Power more ample could not be 
conveyed. 

Now, what was the source of these claims by the citizens of 
Georgia on the Creek nation? The general source was wrongs 
done by the Creek nation to the citizens prior to 1802; and these 
wrongs are alleged to have consisted partly in the destruction 
of their property, and partly in the seizure, carrying away, and 
detention of other property, consisting of negroes, horses, Sc. 

It is to be observed that this treaty of 1821 does not propose 
to create new heads of claim. ‘The subject referred to is the 
claims existing on the 30th March, 1802, at the time of the pas- 
sage of the act to regulate trade and intercourse with the In- 
dian tribes, which act had STORY for the redress of all sub- 
sequent wrongs. 

Now, in looking back upon these claims which had arisen 
prior to the 30th March, 1802, and which had arisen from an- 
tecedent Indian spoliations, it becomes necessary for the Presi- 
dent, in order to fulfil the duty of prescribing rules, regulations, 
and restrictions, for the ‘settlement of these claims, to ascertain, 
in the first place, what claims were still subsisting at the date 
of the act of Congress, and what part, if any, of those claims 
had been previously satisfied or seaiasteaiie by the acts of the 
parties themselves. 


f. 
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It is matter of historical notoriety, that prior to the adoption 
of the federal constitution, which transferred to the United 
States the regulation of intercourse with the Indian tribes, and 
threw upon them the expense of maintaining all future wars 
that might arise with those tribes, the States had necessarily 
been their own deferiders and avengers of Indian aggressions 
by the neighboring tribes; that the States had been engaged in 
frequent wars with these tribes; and that these wars had almost 
always been wound up by treaties of peace, in-which the In- 
dians had been constrained to pay for past wrongs by large 
cessions of their lands. These lands and their peltries consti- 
tuted the whole: wealth of the Indians in the hunter state, and 
formed the only fund out of which they could either pay their 


‘debts or compensate for their trespasses. 


In considering the subject of the Georgia claims, witha view 
to prescribe rules, regulations, and restrictions for their settle- 
ment, it becomes necessary for the President of the United 
States to inquire whether any, and what, transactions of this 
nature have occurred between the State of Georgia and the 
Creek nation, to lessen the amount of these claims; for if any 
of these claims have been thus compensated or released, they 
no longer form claims on the Creek nation. 

I proceed, in the first place, to bring before you, briefly, the 
provisions of all the treaties which appear to me to bear on the 
subject of these claims; and will afterwards attend to the ob- 
jections offered on the part of Georgia to the operation of these 
treaties. 

The earliest treaty between the State of Georgia and the 
Creek nation is the treaty of Augusta, concluded on the Ist 
of November, 1783, and. found in the appendix of eo 3 
Digest of the Laws of Georgia, page 767. 

This is a treaty of peace. 

By the 1st article, it is provided ‘that all differences be- 
tween the said parties, heretofore subsisting, shall cease and be 
forgotten.’’ 

By the 2d, ‘that all just debts due by any of the said In. 
dians to. any of the merchants or traders of the said State, shall 
be fairly and fully paid; and all negroes, horses, cattle, and 
other property, taken during the late war, shall be restored.’’ 
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By the 3d article, a new line is marked out between the pres- 
ent settlements. and the Indian hunting ground. 

By the 6th, the Indians cede to the State of Georgia all the 
lands, waters, woods, and game, lying and being in the State 
eastward of the line marked out by the 3d article. 

No consideration is stated for this cession of land. The fair 
presumption is, that it was to cover all the expenses and. losses 
of the war, and all wrongs and injuries done by the Indians, 
either prior to the war or in the course of it, except those spe- 
cially provided for by the 2d article. 

The next treaty between the State of Georgia and the Creek 
nation, is that of Galphinton, which took place on the 12th No- 
vember, 1785. (Same book, page 768.) 

The first articles of this treaty are employed in providing for’ 
the punishment of future individual aggressions on either side. 

The 8th article stipulates that ‘‘ the said Indians shall re- 
store all the negroes, horses, or other property, ¢hat are or may 
be among them, belonging to any citizen of this State, or any 
other person or persons whatever, to such person as iss gov- 
ernor shall direct.”’ 

The 10th article stipulates, on the part of the State of f Georgia, 
that ‘‘all horses belonging to any Indian, that shall_be found 
in the said State, shall be restored to such person as the head 
man of the tribe where such Indian may reside shall direct.’ 

The 11th article stipulates for a new boundary-line, and a 
further cession of land by the Indians; for which no considera. 
tion being assigned, it is subject to the same remark made on 
the cession under the former treaty. 

The next treaty was that of Shoulderbone, made onthe 3d 
November, 1786, between the State of Georgia and the Creek 
nation. (Same book, page 779.) 

The preamble to this treaty has an important bearing on the 
inquiry before us. 

It recites that “ whereas, since the signing of the treaty of 
Galphinton, acts of hostility had been committed by parties of 
Indians on the inhabitants of the State, in violation of. the 
treaty, whereby the friendship and harmony essential to both 
had been greatly disturbed; and whereas the said parties are 
now mutually desirous of renewing a treaty which may com- 
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prehend such articles as will give satisfaction to the party in- 
jured, and restore peace, friendship, and commerce to both.’’ 

By the Ist article, the Indians engage for the execution of 
six of their people, who belonged to the party that murdered 
six of the whites last spring. 

By the 2d, “that all negroes, ees. cattle, and other prop- 
erty now in the nation, and which were taken from the inhab- 
stants of Georgia, shall be restored to such person or persons as 
his honor the governor or the commissioners shall dtrect.”’ 

The 10th and 11th articles provide that the lines according 
to the treaties of Augusta and Galphinton shall be run and 
marked, and shall not be violated. 

The 12th stipulates that five hostages shall be idiiverad 
up by the Indians for the faithful observance of the treaty. 

Here we have a treaty expressly provided tn satesfaction of 
past injuries; and as applicable to the head of spoliations of 
property, the stipulation is, that all negroes, &c., now tn the 
nation, shall be restored. 

There could not, I think, be a question that, among civil- 
ized nations, such a treaty would extinguish all prior claims, 
whether for property destroyed or taken away, with the ex- 
ception of the property stipulated to be restored by the 2d 
article. 

So far the treaties of Georgia go; but as Georgia was alse 
a party to those which followed between the United States and 
the Creek Indians, it is necessary to ee this subject a few 
steps farther. 

In October, 1787, a fresh war broke out between the State of 
Georgia and the Creek nation; and if we may judge from the 
temper of the first section of the act of the Georgia legislature, 
of the 31st of October of that year, ‘‘ for suppressing the vio- 
lences of the Indians,’ it would seem to have commenced 
under unusual excitement, and to wear very much the aspect 
of a war of extermination. The law is found at page 365 of 
Watkins’s Digest. | 

The first section is in these words: “Be é& enacted, §., 
That from and immediately after the passing of this act, the 
Creek Indians shall be considered as out of the protection of 
this State; and it shall be lawful for the government and people 
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of the same to put to death or capture the said Indians, wherever 
they may be found within the limits of the State,’’ &c., &c. 

The treaty which put an end to this war was the treaty of 
New York, between the United States and’ the ee Indians, 
on the 7th of August, 1790. 

By the 3d article of this treaty, it is stipulated that “the 
Creek nation shall deliver, as soon as practicable, to the com- 
manding officer of the troops of the United States stationed 
at Roek Landing, on the Oconee river, all citizens of the United 
States, white inhabitants or negroes, who are now prisoners in 
any part of the said nation; and if any such prisoners or negroes 
should not be so delivered on or before the Ist of June ensuing, 
the governor of Georgia may empower three persons to repair 
to the said nation, in order to claim and receive such prisoners 
and negroes.”’ 

By the 4th article, the Indians make a _— cession of their 
Fands. 

By the 5th, the United States guaranty to them the residue 
of their lands. — 

By the 13th, it is. stipulated that al/ animosities for past 
grievances shall henceforth cease. _ 

Here is an express amnesty for all past wrongs; and with 
regard to spoliations, the stipulation of the Creek nation is con 
fined to the restoration of negroes—not of other property; and 
of such negroes only as were then in any part of the said nation. 
All prior claims, then, for other property captured or destroyed, 
whether in war or peace, were hereby. extinguished; the fair 
presumption being, that these injuries were compensated by the 
targe cession of lands now made by: the Indians. All claims 
then existing under the prior treaties between the State of 
Georgia and the Creek nation—those of Augusta, Galphinton, 
and Shoulderbone—were now released and gone. Indeed, I 
understand it to be admitted that such would unquestionably 
be the effect of this treaty, had it been a treaty between civil- 
ized nations; the objection to such operation in this case being, 
that it is a treaty with Indians, which will be considered by 
and by. 

The next in order was the treaty of Colerain, bation the 
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United States and the Creek nation, on the 29th June, 1796, 
which is also.a treaty of peace. 

By the first article, it is provided that the treaty of New York 
shall remain obligatory on the contracting parties... 

By the 6th article, the Creeks relinquish all claims to ‘the 
lands which had been ceded by the Coctaws and Chickasaws 
to the United States, by the treaties of Hopewell and Holston, 
and to which lands, or a part of them, the Creeks had claimed 
title. 

By the 7th article, it is stipulated that ‘‘the Creek nation 
shall deliver, as soon as practicable, to the superintendent of 
Indian affairs, at such place as he may direct, all citizens of 
the United States, white inhabitants and negroes, who are now 
prisoners in any part of said nation, agreeably to the treaty of 
New York: and also all citizens, white inhabitants, negroca, 
and property taken since the signing of that treaty; and if any 
such prisoners, negroes, or property, should not be delivered 
on or before the first day of January next, the governor of 
Georgia may empower three persons to repair to the said nation, 
in order to claim and receive such prisoners, negroes, and 
property, under the direction of the President of the United 
States.’’ 

By the 9th article it is declared that “all animosities for past 
grievances shall. henceforth cease; and the contracting parties 
will carry the foregoing treaty into full execution with all good 
faith: Provided, nevertheless, That persons now under arrest 
in the State of Georgia for a violation of the treaty of New York 
are not entitled to be included in this amnesty, but are to abide 
the decision of the law.”’ 

So that, in addition to that amnesty for past wrongs which 
the law of nations attaches by implication to a treaty of peace, 
here is an ezpress and posttive amnesty for the past, with the 
reservations expressed in the treaty itself. 

It is proper, also, to observe, that by the 3d and 4th articles 
of the treaty of Colerain, it was stipulated that the President 
should have the power of establishing trading or military posts 
within the Indian lines, on the Alatamaha and Oconee rivers, 
to each of which the Indians agreed to annex a tract of land 
of five miles square; which lands were thereby ceded to the 
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United States, and declared to be for their use and under their 
government. 

And by the 8th atticle, in consideration of the friendly dis- 
position of the Creek nation towards the government of the 
United States, evidenced by the. stipulations in that treaty, and 
particularly the leaving it.in the discretion of the President to 
establish trading or military posts on their lands, the United 
States give to the said nation goods to the value of $6,000, 
and stipulate to send them two blacksmiths, with strikers, to 
be employed for the upper and lower crease , with necessary 
tools. 


This treaty, having been submitted by the President to the 
Senate for their approval, was ratified by them, subject to the 
condition that nothing contained in the 3d and 4th articles 
should be construed to affect any claim of the State of Georgia 
to the right of pre-emption to the lands so set apart for military 
or trading posts; or to give to the United States, without the 
consent of the said State, any right to the soil, or to the excla- 
sive legislation over the same, or any other right than that of 
establishing, maintaining, and exclusively governing military 
and trading posts within the Indian tefritory mentioned in the 
said articles, so long as the frontier of ee may require 
these establishments. 

This was the only objection, on the part of Georgia, to a 
treaty proclaiming amnesty to the Indians for all past griev- 
ances, with the exceptions stated in the treaty itself. 

This was the last treaty which took place between the Uni- 
ted States and the Creek nation prior to the 30th March, t802, 
the date of the act of Congress to regulate trade and inter- 
course with the Indian tribes; at which day the account of the 
Georgia claims was to stop, according to the terms of the refer- 
ence made to the President in 1821. | 

Fresh acts of aggression and spoliation had, however, been 
committed by the Indians after the treaty of Colerain, and prior 
to the act; for which that act made no provision, because it 
was entirely prospective in its provisions. These aggressions 
seem to have led to further hostilities, which were terminated 
by the treaty of Fort Wilkinson on the 16th June, 1802. 
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By the Ist article of this treaty, the Indians make another 
cession of lands to the United States. 

By the 2d, the United States agree to pay them certain spe- 
cific sums of money, out of which payments there is a reserva- 
tion of $5,000 to satisfy claims for property taken by individuals 
of the said nation from the citizens of the United States subse- 
quent to the treaty of Colerain, which has been or may be 
claimed and established agreeably to the provisions of the act 
for regulating trade and intercourse with the Indian tribes, and 
to preserve peace on the frontiers. | 

I cite this treaty merely because [ find it led to the adoption 
of one of the heads of excluded claims in the instructions to 
the commissioner (Preston) proceeding from the Department 
of War on the 5th of April, 1821, to wit: the 5th class, which 
is thus worded: ‘‘ 5th.—Claims provided for by the 2d article 
of the treaty of Fort Wilkinson, concluded 16th June, 1802.”’ 

I cannot discover how the treaty of Fort Wilkinson has any 
bearing on the question of the claims submitted to the Presi- 
dent. The claims submitted to the President are those which 
existed on the 30th March, 1802. The treaty of Fort Wilkin- 
son is not understood by me to make any provision for those 
claims, or any part of them. ‘I'he 2d article of that treaty does 
not profess to provide for any claims which existed at, and 
prior to, the 30th March, 1802. It does not provide for all the 
claims for property taken by the Creeks since the treaty of 
Colerain (1796;) but for such property only, taken since that 
date, as has been or may be claimed and established agreeably 
to the provisions of the act for regulating trade and intercourse 
with the Indian tribes.. But the provisions of this act do not 
look back to any wrong done before its date; they are entirely 
prospective; the language of the 14th section, referred to by 
the instructions, is, ‘that if any Indian or Indians belonging 
to any tribe in amity with the United States shall come over 
or cross the said boundary-line, and there steal or destroy any 
horses,’’ &c. And the whole provisions of the article are not 
only future, but inapplicable, in their nature, to antecedent 
wrongs. | 

The treaty of Fort Wilkinson, then, providing only forsuch 
claims as have been or may be made and established agreeably 
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fo the provisions of thts act, is necessarily limited to claims 
arising posterior to the act; because it is only on these claims 
that the act operates, and only these that could be made and 
established agreeably to the provisions of the act. The treaty 
of Fort Wilkinson, therefore, looking back only to the date of 
the act, has nothing to do with the claims on which the Presi- 
dent was called to decide, which were the.claims existing prior 
to the act and at the date of its passage. I shall, therefore, 
dismiss this treaty from my consideration of the subject; re- 
garding the treaty of Colerain as. the last which touches the 
questions before us. 

Having thus brought to your view the provisions of all the 
treaties which can. be supposed to affect this inquiry, let us 
observe more particularly their effect on the Georgia claims, 

Oné head of these claims. submitted for my opinion is the: 
claim for preperty destroyed, and which the people of Georgia 
carry back to 1783, the date of the treaty of Augusta. How 
stands this claim under these treaties? There is not one treaty 
which contains any stipulation to answer for property destroyed. 
While they do ali contain stipulations for the redress of other 
injuries—the restoration, for example, of the spoliated property 
then in the nation—what is-the effect, in a treaty of peace, of 
express proviswuns with regard to some past wrongs, and a total 
silence as to others? Is it not a virtual extinguishment of all 
claims for antecedent wrongs with regard to which the treaty 
is silent? With regard to property. destroyed in the progress 
of the war, is not a treaty of peace a mutual release of all claims 
on this ground? In our late war with Great Britain, for ex- 
ample, the destruction of property in the course of the war was 
immense; yet it was never imagined that, after the treaty of 
peace, we had any claim on Great Britain for property destroyed 
in the course of the war; nor any other claim of any sort, ex- 
cept those which. were | specifically created by the treaty of 
peace itself. In Indian wars, as in all other wars, the destruc- 
tion of property as well as of life is mutual; and the Indians 
have generally got much the worst of it, in both respects. If 
they destroy some few dwellings and horses and cattle of the 
whites, we also burn and destroy their towns, their crops, and 
their stocks. But when. the. treaty of peace comes, it puts a 
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seal on all claims of this sort on either side. Stuch is admitted 
to be the tacit effect of a treaty of peace among civilized na- 
tions, from the very nature and purpose of the instrament 
itself. Such is the effect which the law of nations ascribes to 
a treaty of peace, even where the tteaty is silent as to all past 
wrongs. | 


But this case is even stronger; for here the treaties are not 
silent in this respect. 

The treaty of Shoulderbone (1786) between the State of 
Georgia and the Creek nation expressly declares, in its pre- 
amble, that the articles of that treaty are to give satixfactton to 
the party injured; and by that treaty the single stipulation for 
past spoliations is, that the Indians will restore all negroes, 
horses, cattle, and other property, then in the nation. 

The subsequent treaty of New York (1790) supersedes the 
treaty of Shoulderbone; it contains an express amnesty for all 
past grievances; and as to property plundered, stipulates only 
that the Indians shall restore all the negrocs who were then 
prisoners in any part of the nation: thus merging and extin- 
guishing all future claims and complaint, not only for property 
previously destroyed, either in war or peace, but for plundered 
property of all other descrépttons, save only negroes... 

Nor is this omission of all other property to be considered as 
mere inadvertence; because the subsequent treaty of Colerain, 
(1796,) containing another express amnesty for the past, clearly 
recognises and marks the distinction between negroes. sepa- 
rately, and negroes and other property conjointly; by the stipu- 
lation of its 7th article, that the Creek nation shall deliver the 
negroes who are now prisoners in any part of the nation, ac- 
cording to the treaty of New York; and also all negroes and 
other property taken since the signing of that treaty. 

In considering the force of these treaties, we must continu- 
ally bear in mind the important fact that they contain succes- _ 
sive grants and cessions of large portions of the Indian lands, 
which can be regarded in no other fair light than as so many 
atonements, expiations, and compensations for past outrages ; 
which having been once paid and satisfied, and thus formally 
and repeatedly released, ought never to have been called up in 
judgment again for a second payment and satisfaction. 
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Had these deen treaties between civilized nations, it would 
mever, I think, have been questioned that the claims of Georgia 
would have been reduced to the following heads: 

41. To aclaim for the negroes which ought to have been re- 
Stored under the treaty of New York, (1790,) to wit: the ne- 
gtoes then x the Creek nation. 

2. Toaclaim for the negroes and other preperty taken be- 
tween the date of that treaty and the date of the treaty of Cole- 


~ rain, (1796,) and which ought to have been restored under the 


latter treaty. 

3. Toa claim for all negroes and ether property taken and 
destroyed between the date of the treaty of Colerain and March 
30, 1802, the period at which the accounts between the parties 
were to stop. [extend this third head to negroes and other 
property taken or destroyed, because there is no treaty to re- 
strain this third head of claims, as there are with regard to the 
two former; and therefore I consider it open to every just claim, 
of whatever description, that can be sustained by satisfactory 
proof. 

I do not understand it to be denied that such would have 
been the effect of these treaties had they been treaties between 
civilized nations. Why are they not to have the same effect 
in this case? The reasons set forth in the memorial and re- 
monstrance of the Senate and House of Representatives of the 
State of Georgia te the President of the United States, in 1824, 
are— 

1. That they are not treaties with an independent nation; 
that is, not with a nation of unlimited and absolute independ- 
ence, but with a nation locally resident within the limits of 
another and paramount sovereignty, to wit, the State of Geor- 
gia; and with a nation, therefore, at best, of limited independ- 
ence. 

2. That if independent, the Indians are uncivilized; and, 
mot being bound by the rules adopted by civilized nations for 
the construction of treaties, they cannot demand the benefit 
of those rules in their own behalf, for the ‘purpose of setting up 
an implied exemption from the otherwise plain import of their 


stipulations. 
3. That, if these treaties did amount to a rélease of all prior 
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claims, the circumstances attending the execution of the treaty 
of Indian Spring in 1821, and the terms of the reference to the 
President of the United States, being “ of al! claims of whatever 
nature,’’ was a waiver of that release. 

I proceed to consider these objections in the order in which 
they have been presented. 

1. That the Indians are not an independent nation. 

I do not distinctly perceive the conclusion to which this 
objection is supposed to point. Indeed, I do not perceive any 
sound conclusion of any use in this discussion, which it has 
a tendency to establish. Is it meant to say that the Indians, 
not being an independent nation to all intents and purposes, 
have not a capacity to treat? But their capacity to treat has” 
been uniformly admitted in practice, and has never been denied. 
in theory. It was practically admitted by the British govern- 
ment in Georgia, prior to the Revolution; of which there is 
proof in Watkins’s Digest, appendix, page 763. It was admit- 
ted by the State of Georgia itself, after the Revolution, and 
prior to the adoption of the federal constitution; of which Wat- 
kins’s appendix furnishes abundant proof, besides the treaties 
of Augusta, Galphinton, and Shoulderbone, which have been 
cited. It has been constantly admitted by the United States, 
since the adoption of the constitution down to this day; and 
has never, so far as I.am informed, been denied. It is admit- 
ted by the State of Georgia in the very claims which she now 
rests on these treaties and on the treaty of Indian Spring in 
1821. It cannot be possible, therefore, that this objection means 
to deny the capacity of the Indian nations to treat. 

If it be meant to say that, although capable of treating, their 
treaties are not to be construed like the treaties of nations ab- 
solutely independent, no reason is discerned for this distinction. 
in the circumstance that their independence iis of a limited 
character. If they are independent to the purpose of treating, 
they have all the independence that is necessary to the argu- 
ment. If they are competent parties to this species of contract 
called a treaty, the construction of the contract must be gov- 
etned by the same rules of reason which govern the contracts 
of all other competent parties; for the rules which govern the 
construction of treaties are not technical and artificial, as seemas 
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to be assumed by the Georgia memorial; on the contrary, they 
are the mere dictates of reason and common sense, which apply 
to the transactions of all rational beings, of whatever nation, 
color, or religion. ‘The point, then, once conceded, that the 
Indians are independent to the purpose of treating, their inde- 
pendence is, to thaé purpose, as absolute as that of any other 
nation. Being competent to bind themselves by a treaty, they 
are equally competent to bind the party who treats with them. 
Such party cannot take the full benefit of the treaty with the 
indians, and: then deny them the reciprocal benefits of the 
treaty, on the ground that they are not an independent nation 
to all intents and purposes. It would require no technicality 
to perceive and to expose the injustice of such an attempt. It 
would lie open to the reprehension of the plainest understand- 
ing. Such could never have been the view with which this 
objection was urged by the State of Georgia; and yet I confess 
myself unable to discover any other conclusion connected with 
the argument to which the objection does point. 

A limited capacity to contract is no anomaly in the law. In- 
fants have this limited capacity to contract for necessaries; 
beyond this limit, their contracts are void. Married women 
have also a limited capacity, under certain circumstances, to 
contract; beyond which limit, their contracts are also void. 
Yet it was never imagined that, because their independence or 
competency was not absolute and universal, but limited, that 
therefore their contracts within ihe sphere of their competency 
were to be differently construed from those of other persons. 
Such, however, I uaderstand to be the argument proposed with 
regard to the construction of Indian treaties, founded on this 
notien of their limited independence. Nor can it be conceded 
that their independence as a nation is a limited independence, 
Like all other independent nations, they are governed solely by 
their own faws. Like all other independent nations, they have 
the absolute power of war and peace. Like all other independ- 
ent nations, their territory is inviolable by any other sovereign- 
ty. Questions have arisen as to the character of their title to 
that territory; but these discussions have resulted in this con- 
clusion: that, whether their title be that of. sovereignty in the 
jurisdiction or the soil, or a title by occupancy only, it is such 
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a title as no other nation has a right to interfere with, or to take 
from them; and which no other nation can nghtfully acquire, 
but by the same means by which the territory of all other na. 
tions, lrowever absolute their independence, may be ecq tired— 
that is, by cession or conquest. It is true we have held that 
they cannot alienate their lands to am individual against the 
consent of the State which holds the eminent domain; and that 
the State holding the eminent domain may grant the lands yet 
in the Indian occupancy. But it is equally. true that we have 
held that the Indian possession cannot be rightfalfy disturbed 
without their consent; and that the State which holds the emi- 
nent domain of the Indian hands has no other right to it than 
the right of pre-emption from the Indians. Their title, then, 
is a reality, and a valuable reality; and, whenever it is to be 
acquired, it is acquired by purchase, and for a valuable con- 
sideration. The British government in Georgia, by their treaty 
of Augnsta in 1778, (Watkins’s Digest, appendix, p. 763,) 
acquired from the Creeks a portion of their land by purchase, 
and were scrupulously tender upon the subject; and so solicit- 
ous to exclude the idea of compulsion on the Indians that they 
take special care to state, and to repeat in the treaty again and 
again, that the purchase was made on the voluntary, and even 
importunate, application of the Indians themselves, in order to 
put them in funds to pay off their debts to their traders. The 
State of Georgia and the United States have continually ac- 
knowledged this title, and purchased and paid for it, and hold 
under such purchases. But again: admit the power of aliena- 
tion over their lands to be tl.us limited to those who hold the 
pre-emption; this surely does not affect their independence as 
anation. It affects their wealth, but not their national inde- 
pendence. As a nation they are still free and independent. 
They are entirely self governed—self.directed. They treat, or 
refuse to treat, at their pleasure; and there is no human power 
which can rightfully control them in the exercise of their dis- 
cretion in this respect. In their treaties, in all their contracts 
with regard to their property, they are as free, sovereign, ang 
independent as any othernation. And being bound, on their 
own part, to the full extent of their contracts, they are surely 
entitled, on every principle of reason, justice, and equity to 
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hold those with whom they thus treat and contract equally 
bound to them. Nor can I discover the slightest foundation 
for applying different rules to the construction of their contracts 
from those which are applied to all other contracts, because they 
reside within the local limits of the sovereignty of Georgia. 

2. The next objection to construing these treaties by the 
same rules which apply to the treaties of civilized nations, is, 
“that the Indians are uncivilized; and that, not being bound 
by the rales adopted by civilized nations for the construction of 
treaties, they cannot demand the benefit of those rules in their 
own behalf, for the purpose of setting up an implied exemption 
from the otherwise plain import of their express stipulation.”’ 

The matter of this objection requires to be coolly analyzed. 

First, they are an uncivilized nation. And what then? Are 
not the treaties which are made with them obligatory on both 
sides? It was made a question in the age of Grotius, whether 
treaties made by Uhristians with heathens were obligatory on 
the former. ‘‘This discussion,’’ says Vattel, (book ii, chap. 
xii, sec. 161,) ‘‘might be necessary at a time when the mad- 
ness of party still darkened those principles which it had long 
caused to be forgotten; but we may venture to believe it would 
be superfluous in our age. The law of nature alone regulates 
the treaties of nations. ‘The difference of religion is a thing 
absolutely foreign to them. Different people treat with each 
other ix quality of men, and not under the character of Christ- 
tans or of Mussulmans. ‘Their common safety requires that 
they iid treat with each other, and treat with security. 
| ion that should, in this case, clash with the law of 
iid bear upon it the marks of reprobution; and it 
Ome from the Author of Nature, who is always con- 

ant and faithful. But if the maxims of religion tend to estab- 
lish by violence, and to oppress all those who will not receive 
it, e law of nature forbids the favoring of that religion, or 
our uniting ourselves, without necessity, to its inhuman follow. 
ers; and the common safety of mankind invites them rather 
‘to enter into an alliance against madmen, and to repress the 
bigoted fanatics who disturb the public repose and threaten all 
nations.”? _ 3 | | 

What Vattel says of difference of religion is equally applica- 
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ble to this objection ef the different stages of civilization to 
which the contracting patties may have advanced. ‘Treaties 
have been made in all ages between nations, both of whom 
were barbarians,.as well as between civilized and uncivilized 
nations. Yet the idea is perfectly novel, that such treatics are 
either less obligatory or to be differently construed from treaties 
between civilized nations. Different people treat with each 
other in quality of sen, and not under the character of civilized 
or uncivilized men. ‘Their common safety requires that they 
should treat with each other, and treat with security.” ‘*The 
law of nature alone regulates the treaties of nations;’”’ the dif- 
ference of civilization ‘‘}s a thing absolutely foreign to them.” 
And that civilization which should claim an exemption from 
the full obligations of a treaty, or seek to narrow it by con- 
struction, on the ground that the other party to the treaty was 
uncivilized, would be as little entitled to our respect as the 
teligion which should claim the same consequences on the 
ground that the other treating party was a heathen. 

Uncivilized as the Creek nation confessedly are, have they 
not always been held bound by their treaties? Can they recalk 
the vast cessions which they have made of their lands by treat- 
ies, on the ground that they are an uncivilized people? Are 
not these lands held by the people ‘of Georgia under the as- 
sumed and admitted validity of these treaties ? Have these un- 
civilized people ever claimed a release from these treaties on 
the ground that they were an uncivilized people? Have they 
even set up the plea of duress, which, though it would not be 
listened to on earth, might perhaps find a listener, and an at- 
tentive one, elsewhere? And, since they do not take the ground 
of, their being uncivilized, to claim an exemption from their 
treaties, shall the civilized party take that ground against them, 
to deprive them of the reciprocal benefits of these treaties? Ut 
is urged, however, that, being an uncivilized people, they are 
not bound by the rules adopted by civilized nations for the con- 
struction of treaties; and so cannot demand the benefit of these 
rules in their behalf. 

By which of the rules adopted by civilized nations for the 
construction of treaties are they not bound? Let the rule be 

° ‘specified. It is as true in logic as in law, that dolus latet dv 
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generalibus. {am not aware of any such exemption; and the 
premises must be established before the conclusion can be ad- 
mitted. As the proposition stands, it is what logicians call a 
petitio principis. What is this body of rules which has been 
adopted by civilized nations for the construction of treaties? I 
know of none such. I know of no convention of nations by 
which any such body of rules has been adopted. Grotius, 
and the writers on the law of nations who have followed in his 
train, do not profess to give any such rules, as resting on the 
adoption of nations. ‘These writers are of very recent origin, 
compared with the age of treaties and their construction. It 
is only about two hundred years since Grotius, the first of 
them, published his work: whereas treaties and their construc- 
tion are almost coeval with the world. And what are the rules 
which these writers propose for the construction of treaties ? 
Are they technical, artificial, abstruse, and fit only to be applied 
to the contracts of nations in an advanced stage of civilization ? 
On the contrary, they are as simple as nature itself: they are 
drawn from nature; are nothing more than the plain and ob- 
vious suggestions of reason, truth, and justice: they grow out 
of the very nature of human intercourse; and are equally appli- 
cable to the treaties of all nations, whether civilized or uncivil- 
ized, wherever men and treaties exist. Vattel says ‘‘ the law 
of nature alone regulates the treaties of nutions.’’ The remark 
is certainly correct; and this law being of universal obligation, 
on what ground can any nation, which has formed a treaty, 
claim an exemption from any one of its principles? © The posi- 
tion, then, that Indian nfions, which have formed a treaty, 
are not bound by those rules which govern the construction of 
treaties made by civilized nations, is not admitted. It is in- 
sisted, on the contrary, that they are bound by the same rules, 
and have, therefore, a right to the benefit of the same rules. 
The further proposition, on the other side, is, that they can- 
not demand the benefit of these rules for the purpose of setting 
up an implied exemption from the otherwise plain import of their 
express stipulations. os | 
The implied exemption which is understood to be here in- 
tended, is the release of the Creek nation from all claims prior 
to the treaties of New York and Colerain, by virtue of the pro- 
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visions of these treaties, considered as treaties of peace. The 
principle that a treaty of peace merges all prior wrongs, the 
reparation of which is not provided for by the. treaty, is con- 
sidered as a refinement applicable merely to treaties among 
civilized nations; and it is insisted that the tmplied release 
resulting from this rule does not grow out of a treaty with an 
uncivilized nation of Indians, in favor of such a nation, against 
the otherwise plain import of their express stipulations. 

The proposition is not distinct. The truth is, that such an 
implied release never results in favor of any nation, civilized or 
savage, against the plain import of their express stipulations. 
In this respect, there is no distinction between nations. As to 
all nations, express stipulations silence all conflicting implica- 
tions. Expressum facit cessare tacitum. It is only in the ab- 
sence of express stipulations to the contrary, that any nation 
can claim this tacit inference from_a treaty of peace. The 
proposition, in order to be thoroughly sifted, requires again to 
be analyzed. | 

And, Ist. It is insisted that, in the absence of all express 
stipulation to the contrary, a treaty of peace with an Indian 
nation as effectually extinguishes all claim for prior depreda- 
tions not provided for by the treaty, as such a treaty with a 
civilized nation would do; because the principle out of which 
the implied release grows is not a technical refinement, applica- 
ble only to civilized nations, but is an obvious conclusion from 
‘common sense, growing out of the very nature of the transac- 
tion, which is equally applicable to all nations; for what is a 
treaty of peace, in its nature, but @ompromise and settlement 
of all past differences, on the terms set forth in the instrument 
itself? Is not this the true and simple character of the instru- 
ment? and does it not retain this character, whoever may be 
the parties to it? Ifthis be so, as it seems to me it manifestly 
is, then, if the implied release were all that this case presented, 
that implied release would result in favor of the Creek nation 
from the treaties of New York and Colerain. | 

But, 2d. It is not, as the Georgia memorial assumes, a case 
of mere implied release only. The treaty of Shoulderbone 
contains an express acknowledgment that the urticles of that 
treaty were in satisfaction of past injuries; while the treaties of 
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New York and Colerain contain an ezpress amnesty for all 
past grievances, with the reservations set forth in these trea- 
ties. It is not, then, the case of an implied release, but of an 
express release of all claims prior to the treaty of New York. 

And, 3d. It is not a case in which an implied release is set 
up in favor of the Creek nation, ‘‘ against the otherwise express 
stipulations of their treaties;’’ because there are no such ex- 
press stipulation in conflict with the implication; but, on the 
contrary, the only express stipulations in the treaties which 
bear on the implication, go to confirm it, and to change it from 
implication to express agreement, as in the treaties just men- 
tioned of Shoulderbone, New York, and Colerain. 

But, thirdly, it is insisted by the Georgia memorial, that, 
even if these treaties had the effect of releasing all prior claims, 
that release was waived, on the part of the Creek nation, by the 
circumstances which attended the negotiation of the treaty of 
Indian Spring, by the terms of that treaty, and the terms of the 
reference to the President of the United States. 

The argument, constructed of these materials, is understood 
to be as follows: At the negotiation of this treaty, the commis- 
sioners on the part of Georgia exhibited a particular account 
of these claims, which reached back to the treaty of Augusta, 
in 1753, and which covered claims for praperty destroyed, as 
well as for property taken—which account amounted, in round 
numbers, to $280,000; that this account was shown at the time 
to the commissioners rho formed the treaty, as well as to the 
Creek nation; that the reference to the President of the United 
States is of “all claims, of whatever nature;”’ that the commis- 
sioners of Georgia were required to stipulate, and the treaty did 
stipulate, for ‘arelinguishment of all claims ‘* for property taken 
or destroyed ;”’ that they did execute a release according to the 

stipulation ; na. finally, that the Indians left in the hands of 
the United States the sum of $250,000, to cover these claims; 
whereas, if they had not intended to make themselves liable for 
property destroyed, as well as property taken, the claims of 
Georgia would have been reduced to an amount not exceeding 
$150,000. 

On these grounds it is asked, why were the terms of refer- 
ence to the President so large, if its objects were so limited ? 
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Why were the commissioners of Georgia required to relin- 
quish that to which the citizens of Georgia had no claim ?—to 
release the Indians from claims from which they were already 
absolved, according to the me contended for, by the force of 
preceding treaties ? 

Why did the Creek nation leave in the hands of the United 
States $250,000 to cover claims, (which, according to the rule 
that would exclude claims for property destroyed, could not 
exceed $150,000,) without any stipulation for the payment over 
to themselves of the large surplus which must inevitably re- 
main? 

This argument is supposed to prove that, if a release for 
property destroyed had arisen in favor of the Creek nation from 
former treaties, that release was waived by these proceedings at 
the Indian Spring in 1821. 

Before I proceed to examine the force of this argument, I 
must be permitted to remark, that I know nothing of the trans- 
actions which occurred at the Indian Spring, except so far as 
they appear on the treaty itself and the documents annexed to 
it. | 

It is said that a particular account was then and there ex- 
hibited of Georgia claims, which amounted, in round numbers, 
to $280,000. Without intending to controvert this fact, I must 
be permitted to remark—lIst, that there is no proof of it before 
me; 2d, that, according to the reports of the two commissioners, 
the whole amount of claims submitted to them was about 
$248 00U—being upwards of $30,600 less than the amount said 
to have been exhibited at the Indian Spring: and this, after 
full notice had been given to the claimants, through the gov- 
ernor of Georgia, to bring forward their claims before the com- 
missioner (Preston) at Athens, where he sat from the 2d July, 
1821, to the 15th March, 1822; and after a second and a third 
reference to the commissioner Pleasonton, extending down into 
the year 1825, made at the request of the governor of Georgia, 
in order to have a decision on the remaining claims, the proofs 
of which could not be matured in time to submit them to the 
commissioner Preston during the eight months that he sat at 
Athens. 

The difference between the two sums (the amount of claims 
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exhibited at the Indian Spring, and the amount exhibited before 
the commissioners) is so considerable, that I cannot forbear 
calling your attention to it, for the purpose of showing that the 
case is one which calls for caution on the part of the President. 
The difference may be susceptible of explanation by circum- 
Stances unknown to me; but, without such explanation, it is 
certainly, of itself, ‘an awakening circumstance.”’ 

Coming from so respectable a source, the fact must be ad- 
mitted that a particular account of the Georgia claims was ex- 
hibited by the commissioners of that State at the Indian Spring, 
amounting to $250,000, and that this account comprised claims 
for property destroyed, as well as for property taken; and then 
the question is, whether this circumstance, connected with the 
provisions of the treaty of Indian Spring, and the terms of the 
reference to the President, amount to a waiver, on the part of 
the Creek nation, of the release which had been om to them 
by former treaties ? 

I confess myself wholly unable to discover how these circum- 
stances can lead us even plausibly, much less necessarily, to this 
conclusion. To me it seems that every circumstance relied on 
by the State of Georgia as leading to this conclusion, was the 
natural and unavoidable consequence of her having made the 
demand, without involving, in the slightest degree, any admis- 
sion of the validity of that demand. 

It is asked why the reference to the President was in terms 
80 broad as to cover the demand for property destroyed, and all 
other claims—the reference being of “all claims of whatever 
nature’’—if its. objects were so limited ? 

“The answer is, that the objects of the reference were not lim- 
ited. It has never been pretended that the subjects submitted 
to the President were limited. <¢ All claims, of whatever nature 
or kind,’’ were intended to be submitted to his judgment; and 
therefore the submission is of “all claims of whatever nature or 
kind.’’ Georgia had, among other claims, demanded a com- 
pensation for property destroyed, insisting that she had a right 
to such compensation; and the object being to submit the whole 
case to the arbitrament of the President, the terms were broad 
enough to include that demand, as well as others, in the sub- 
mission. But does it follow from this that the claim for prop- 
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erty destroyed, or forany other item of the account, was admit- ° 
ted? Is an agreement to submit the justice of an account to 
arbitration an admission of the justice of such account? Is it 
not rather a denial of its justice; and the selection of the tribunal 
to decide upon its justice? For if the account was admitted, 
where was the necessity of an arbitration? But I understand 
the argument in support of this claim for property destroyed to 
be, that the sole object of the reference to the President was to 
authorize him to fix the amount of each item contained in the 
account which had been exhibited by the commissioners of 
Georgia; that the President transcended his power when he 
struck out any item (e. g., the item for property destroyed) 
wholly from the account, his functions being limited to the 
examination of the evidence which should be offered in sup- 
port ofeach item for the mere purpose of ascertaining its amount. 
This cannot be admitted. The agreement of submission is in 
writing, and must speak for itself. Its construction depends 
upon its own terms, and not on the parol assertion of either 
party. What is it that is submitted by the written instrument? 
and what is the power given to the President over the subjyct 
by that instrument? The subject submitted 1s, ‘all claims on 
either side, of whatever nature or kind, prior to the act of Con- 
gress of 1802.’? The claims are ‘‘referred to the decision of 
the President of the United States, by him to be decided upon, — 
adjusted, liquidated, and settled, in such manner, and under 
such rules, regulations, and restrictions, as he shall prescribe.”’ 
Can words be devised which would give larger powers to an 
arbitrator? Does not the mere submission of claims to arbi-— 
trators, without more saying, submit their legality and justice 
as. well as theiramount? Itis the claims, and not their amount, | 
which is referred to the President. The claims are referred to 
his decision, ‘‘ by him to be decided upon.”’ Is not the legality, 
the justice, the validity of the claims, then, a part of this in-— 
quiry ? 

These claims are ‘to be decided upon, adjusted, liquidated, 
and settled, in such manner, and under such rules, regulations, 
and restrictions, as he shall prescribe.’?” What is the meaning 
of these words, and particularly of the word “restrictions ?”? 
He is authorized to prescribe such restrictions upon these claims 
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as he shall think proper; not upon the amount of the claims, 
but upon the claims themselves. Was not the duty inevitably 
thrown upon him, then, to examine the foundations of the 
claims; and, by this power of restriction, to exclude all that 
were unfounded, and restrain the award to such as were well- 
founded? Again: there is no specification of the claims which 
were referred; there is no schedule annexed to the article of 
submissions no reference to any account which had been ex- 
hibited of the claims which were to be arbitrated. The sub- 
mission is of ‘‘ all claims of whatever nature or kind.’’ Nor is 
it the claims of Georgia alone which are submitted; itis a sub- 
mission of ‘‘all claims, on either side, of whatever nature or 
kind.” The parties, then, on both sides were at liberty to 
exhibit any claims they pleased, of whatever nature or kind; 
and according to the argument on the other side, which denies 
the President the right to exclude any claim whatever, on the 
ground of its invalidity, and limits his functions to the mere 
ascertainment of its amount, he must have admitted all the 
claims that should be submitted, however unfounded or pre- 
posterous, and have set himself gravely to work to ascertain 
their amount. - 

Then, what was to hinder the people of Georgia from claim- 
ing for their time lost in the wars with the Creeks—for limbs 
lost in battle—for the expenses of these wars? What was to 


hinder the widows of Georgia, widowed by these wars, from 


claiming damages for the loss of their husbands, and the con- 
sequent loss of their means of support? and what.was to hin- 
der the Indians, on the other side, from advancing claims of a 
similar character? These are surely claims of some nature or 
kind; and as ‘‘all claims of whatever natyre or kind’? are re- 
ferred, and the President has no power, according to the argu- 
ment, to exclude any claim én foto, on the ground of its inva- 
lidity, but is confined, by his duty as an arbitrator, to the mere 
accertdinment of the amount, he must have admitted these, 
and all other claims that human ingenuity could devise, and 
receive the evidence to fix the amount. This conclusion, ab- 
surd as it is, cannot be escaped, except upon the assumption 
that the universality of the terms ‘all claims of whatever na- 
ture or kind” were restricted, as to the State of Georgia, by 
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the account of particulars which she had exhibited on the 
treaty-ground; and that the citizens of that State would net, 
therefore, have been at liberty to present any other claims than 
those which had been so exhibited. 

But this cannot be admitted, because the agreement of sub- 
mission makes no reference to that account; and it cannot, 
therefore, be considered as a part of the submission, or used in 
explanation of it. And T hold it clear, that, on that submis- 
sion, any citizen uf Georgia who had a well-founded’ claim 
would have had a full right to submit it for decision, whether 
it had been listed on that account or not. But suppose, e. g., 
the universality of the terms of submission to be restrained, as 
to the State of Georgia, by the account which she had exhib- 
ited: what was there to restrain these terms on the part of the 
Indians? It is not alleged that they also had exhibited a par- 
ticular of their claims. They were then perfectly at large as 
to the claims which they should offer; and if the argument be 
equally true on both sides, that the President has no power to 
inquire into the validity of a claim presented, but only to settle 
its amount; then the Indians would have the advantage of the 
people of Georgia, in this respect—-the Indians being entirely 
unrestrained in the demands they should make, and the people 
of. Georgia restrained by their account of particulars. If, to 
escape this conclusion, it should be said that, the Indians not 
having tied themselves up by a bill of particulars, the Presi-_ 
dent would have a right to investigate the validity of their 
demands as well as the amount—though, with regard to the 
Georgia claims, his power would be confined to the liquidation 
of the amount—the effect of this course of reasoning would be, 
that the same submission, using precisely the same words with 
regard to both parties, is to receive a different construction as 
it shall be applied to the one or the other of these parties; that 
the same words give the President the full power of an arbi- 
trator over one of the parties, and a limited power only over 
the other. 

The error of the argument on the other side appears to me to 
arise from considering the arbitration as instituted for the sole 
benefit of the citizens of Georgia; and that, because the account 
of these claims, exhibited at the formation of the treaty, fur- 
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mished the occasion of the arbitration, that therefore the busi- 
ness of the arbitration was confined to the liquidation ‘of the 
amount of these claims. But it is only to read the submission 
itself, to see the error of this reasoning. ‘The exhibition of the 
Georgia claims, and the resistance of those claims on the part 
of the Creek nation, very probably suggested the necessity of 
the arbitration. But when the submission came to be drawn 
up, it naturally and properly submitted, not the claims which 
had been exhibited by the commissioners of Georgia, but “all 
claims on both sides, of whatever nature or kind.”’ 

And had the submission even expressed upon its face that it 
was a submission of the claims which had been exhibited by 
the commissioners of Georgia, for the purpose of being decided 
by the President, under such rules, regulations, and restrictions 
as he should prescribe, I should have considered it not merely 
in the power, but within the clear duty of the President, to 
have decided upon the validity as well as the amount of these 
claims. It cannot be otherwise, unless an agreement to sub- 
mit claims to arbitration be an admission of their justice. 

Another error of the argument proceeds from confounding 
the submission with the award. ‘The submission was unlim- 
ited: it is the award which has limited these claims. When 
the submission was made, it could not be foreknown by the 
parties what judgment the President might pass upon these 
claims; but it was necessary that the submission should be 
broad enough to bring all the claims before him. Being thus 
brought before him, he has, in the exercise of his functions of 
an arbitrator, thrown out several of these claims as wholly un- 
founded; and now it is asked ‘‘ why the commission was so 
broad, if its objects were so limited?’’ thus manifestly con- 
founding the purpose of the’ submission with the operation of 
the award, ‘The question accurately put, is this: ‘‘ Why were 
all the claims submitted, if some of them only were to be al- 
lowed?’’—a question which might be put in every case of arbi- 
tration that has ever occurred, and which, if it be of force to 
overturn this award, would produce the same effect on every 
award that has ever been pronounced. In the terms in which 
the question is put, it proposes a difficulty which does not exist: 
“«« why were the terms of the reference to the President so large, 
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if its objects were so limited?’ The expression ‘‘ its objects,’ 
means the objects of the reference; and the question, extended 
according to its sense, is, ‘“‘ wly were the terms of the reference 
to the President so broad, if the objects of the reference were 
so limited?’’ ‘To which the answer is, that it was never sup- 
posed by President Monroe that the objects of the reference 
were limited; on the contrary, it has always been admitted 
that the objects of the reference were as broad as the terms of 
the reference; and the President acted upon the reference in 
this sense of it. ‘{All the claims of Georgia, of whatever na- 
ture or kind,’’ were drawn into judgment before him, and re- 
ceived the decision of his judgment, according to the terms of 
the submission. There was no difference, therefore, between 
the President and the State of Georgia, as to the extent of the 
terms of the submission. By both it was admitted that these 
terms are unlimited. ‘The only real difference between them 
was, as to the extent of the claims which ought to have been 
allowed: the State of Georgia (very strangely, it appears to me,) 
contending, that because all her claims were submitted to arbi- 
‘tration, with the consent of the Creek nation, they were all, 
therefore, admitted; and that all that remained was to liquidate 
the amount: while the President, on the other hand, thought 
‘that the submission of claims to arbitration was a submission 
‘of their validity as well as their amount; and that the agree- 
‘ment of the Creek nation to submit their claims to arbitration 
‘was no admission either of their validity or amount, but a 
denial of both; and I think he was right. 


I can perceive nothing in the agreement of the Creek nation 
‘to submit these claims to arbitration, which implies a waiver 
of the release by prior treaties. On the contrary, their con- 
testation of these claims was perfectly consistent with the claim 
of that release, and the expectation that it would be allowed, 
‘as it was allowed, by the President., 


The next question asked in the Georgia memorial is, Why 
were the commissioners of Georgia required to release the 
Creek nation from all claims for property destroyed, if the State 
of Georgia had no claim for property destroyed; to release the 
' Indians from claims, from which they were already absolved 
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according to the rule contended for, by the force of preceding 
treaties ? | 

The answet is perfectly obvious. It was because the State 
of Georgia had again made this claim, insisting, on her part, 
that it was a valid claim; and because the purpose of the treaty 
and the submission was to prevent the renewal of this claim 
against the Creeks in all time to come. How often has peace 
been purchased by paying for a release of all rights of action, 
while the purchaser was pefectly convinced that there was no 
right of action, but chose rather to buy peace than to have the 
trouble and vexation of contesting an unjust claim, especially 
against an adversary more powerful and wealthy than himself? 
‘This occurrence is quite familiar in legal proceedings; and our 
books abound with cases in which the attempt has been made 
to imsist on an overture to buy peace as an admission of the 
claim; but the attempt-has always been repelled, and justly 
repelled. 

it is but to look to the circumstances of this case, to see that 
nothing was more natural and proper than that this release 
should be required; and yet nothing more inconclusive, either 
as an admission of the claim, or as a waiver of the prior release. 

The objects of the treaty of Indian Spring, and the reference 
to the President which grew out of it, were twefold: Ist, to 
gain a large cession of lands from the Creek nation to the 
United States; 2d, to settle all existing disputes between the 
State of Georgia and the Creek nation by releasing the Indians 
from all claims on the part of the State of Georgia, the United 
States agreeing to pay all such of their claims as should be 
decided by the President to be just, to the amount of $250,000; 
and the Indians agreeing to leave in the hands of the United 
States a fand sufficient to meet the contingency of an award 
¢o that amount. The arrangement thus being, that the United 
States should take the place of the Indians as to “all claims of 
whatever nature or kind’’ that should be decided by the Presi- 
dent to be well. founded. Nothing was more natural, proper, 
and necessary to the very purpose of the arrangement, than 
that the State of Georgia should give to the Creek nation a 
qutetus against all future demands of the kind then set up; and 
the demands which had been set ‘up being for property taken 
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and destroyed, the release was required to be for property taken 
and destroyed. To render this release proper, it was necessary 
that the demand should be just: it was enough that it had. been 
made and insisted on by the commissioners of Georgia. The 
object of the release was to prevent its ever being made again. 
Requiring a release of these claims, therefore, was no admission 
that they were just: it was an admission merely that they had 
been made and pressed; and an admission of a desire on the 
part of the Creek nation that they should never be troubled 
with them again. With regard to the validity and justice of 
these claims, that was a distinct question, which was provided 
for by their submission to the decision of the President. 

This reference was a part of the arrangement connected 
with the release given to the Creek nation; and while the 
latter measure argued nothing more than that these claims had 
“been made and pressed, the former denied their validity and 
justice, and submitted the decision of this question to the Pres- 
ident. | 

I confess that I can discover nothing in the requisition of 
this new release—more especially when connected with the 
reference of these claims to the President—which admits the 
validity of these claims, or their exemption from the bar of the 
former release, or which implies in any manner a waiver of that 
bar on the part of the Creek nation. It was a mere measure 
of precaution against the reassertidn of claims, the validity of 
which was denied by the reference to the President. It was 
a precaution for peace, which any prudent individual, situated 
as the Creek nation was, would have required; pledging, as 
they did, a large fund to meet the contingency of the former 
bar being decided to be ineffectual. 

But even if the State of Georgia had admitted that the trea- 
ties of New York and Colerain had released all prior claims 
for property destroyed, this new release would still have been 
necessary; because there was a period of time—to wit: the 
time after the date of the last treaty (1796) and before the 30th 
March, 1802—on which these treaties did not operate; as to 
which, therefore, all claims for property destroyed were open 
on the part of Georgia, and from which it was essential that 
the Creek nation should be now released; there being no 
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previous release, by treaty or otherwise, applicable to this period. 
Whether any claims for property destroyed within this period 
did in fact exist, was, I presume, unknown at the time of the 
reference; nor is it material to the discussion. It was enough 
that this period was open to such claims, and that they might 
exist, to render the release called for by the treaty of the In- 
dian Spring necessary; although it should have been, at the 
time, conceded on all hands that the treaties of New York and 
Colerain had already released all antecedent claims. There 
being, then, a distinct subject-matter on which the release called 
for by the new treaty was to operate, and for which it was 
necessary, there seems to be no color for considering the ques- 
tion of this release as an implied waiver of the former release, 
which had looked to a different period—to wit, the period an- 
tecedent to the treaty of Colerain. So that, in both respects, 
I consider the argument which would infer a waiver of the. 
former release by the requisition of the latter, as wholly in- 
conclusive. 

The next question in the Georgia memorial is— 

Why did the Creek nation leave in the hands of the United 
States $250,000 to cover claims which, according to the rule 
that would exclude claims for property destroyed, could not 
exceed $150,000, without any stipulation for the payment over 
to themselves of the large surplus which must inevitably 
remain ?@ 

The answer is, that as the amount which might be awarded 
on account of the Georgia claims was at that time uncertain; 
and as the United States had, by the treaty, assumed the re 
sponsibility of the Creek nation to the amount of $250,000— 
if claims to that amount should be adjudged valid, it was proper 
and necessary that the Creek nation should deposite with the 
United States (who had thus taken their place) a fund sufficient 
to indemnify them to the full amount of this assumed respon- 
sibility. The claims exhibited by the State of Georgia, in the 
first instance, amounted, we are told, to $280,000; but in con- 
sideration that the United States would assume the payment, 
she was willing that the maztmum of her whole demand should 
be considered as standing at $250,000, the validity of the 
elaims composing it being, at the same time, submitted to the 
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decision of the President. But she was not willing to release 
the Creek nation without this conditional assumption on the 
part of the United States of her claims to the amount of 
$250,000, if so much should be found due. ‘Fhe United States 
were not willing to undertake eyen this conditional and con- 
tingent responsibility without a guarantee to the full extent of 
it. Hence it would have been impossible to close the negotia- 
tion without a deposite of the whole $250,000 on the part of 
the Creek nation. ‘The amount deposited, then, was measured 
‘and regulated by the amount which the State of Georgia de- | 
manded to be putin arbitration, and the United States con- 
tingently to assume, and which the United States would noe 
assume without the guarantee of the deposite.. 

It is further asked, why the Creek nation. did not stipulate 
for the payment over to themselves of the large surplus that 
must inevitably remain, upon the supposition that the claim fog 
property destroyed was not to be allowed? The question sup 
poses that the Creek nation had gone into a calculation upon 
the ground, to ascertain what surplus would remain, upon the 
hypothesis of the disallowance of this or that claim; but this is 
by no means according to Indian habits. Besides, they had 
been recently subdued in a war with the United States, and had 
been obliged to submit to a treaty dictated to them in the most 
imperious terms—I mean the treaty of 1814. They were at 
the feet of the white people, with whom they were §treat- 
ing. They saw a formidable array of claims, amounting to 
$280,000—a great part of. which had beén buried under suc- 
cessive treaties for nearly forty years—and of the circumstances 
attending which, the living race of Creeks must have been 
wholly ignorant—and now dug up from the dead, by the State of 
Georgia, and presented and pressed as living and valid claims. 
These claims, thus made by one part of the whites, were to be 
decided and settled by another part of the whites, the friends 
and brothers of the claimants; while the alleged debtors were 
Indians, a conquered and despised race, for whom it was 
natural for them to suppose that no sympathy was left either 
by the creditor or the judge. Is it not probable that, under 
these circumstances, they were ignorant enough to think it 
probable that no surplus would remain, and that they were 
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willing enough to surrender to the United States the whole 
$250,000, on the condition of their relieving them from claims 
to which there seemed to be no end, but which threatened te 
be immortal? I confess that [ see nothing in the omission to 
provide for the return of the surplus, more than was to have 
been expected from the character, the state of information, and 
the relative inferiority, dependence, and prostitution of ~ 
Creek nation. 

Bat what is the conclusion, on the other hand, to which this 
question points? It is, that the Creek nation admitted the sum: 
of $250,000 to be due to the State of Georgia, and therefore 
made no provision for the return of the surplus; and that, by 
this admission, they waived the release as to property destroyeds 
which release, if they had meant to insist on it, would have 
reduced the Georgia claims to $150,000. But the reference to 
the President repels this inference with conchasive force; for, 
if the $250,000 was admitted either by the Creek nation or the 
United States, what occasion was there for a reference to the. 
President at all? Why not dedicate the whole $250,000 at 
once to the State of Georgia, without this unmeaning and aim- 
less submission of these claims to arbitration? | 

I have now examined, perhaps with needless prolixity, all 
the grounds that have been taken for denying the treaties of 
New York and Colerain the same effect of extinguishing all 
claims for property destroyed in war, which they would con- 
fessedly have had if they had been treaties between civilized 
nations. ‘The result of the investigation has satisfied me that 
there is no foundation for the distinction. 

My answer to your first question, therefore, is, that the State 
of Georgia has no claim on the Creek nation for property de- 
stroyed prior to the date of the treaty of Colerain; but that, it 
has a claim for property destroyed between the date of that. 
treaty and the 30th March, 1802,so far as such claim may not 
have been satisfied under the provisions of the act of Congress. 


‘of the 19th May, 1796, ‘to regulate trade and intercourse with 


the Indian tribes, and to preserve peace on ‘the frontiers,’’. 
(& 14;) and the act of March 3, 1799, under the same title, 
(§ 14;) subject to any set.off for claims of the same description 
within the same period, which the Creek nation may be able 
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to establish on their part, and which may not in like manner 
have been satisfied under the provisions of the acts which 
have just been cited. 

You will be pleased to observe that President Monroe, in his 
original instructions to commissioner Preston, took the same 
ground which I have taken as to the effect of the treaties of 
New York and Colerain to extinguish all prior demands of 
every description, with the exception of those only which were 
recognised and provided for by those treaties. Afterwards, on 
the remonstrance of the State of Georgia against the mstruc- 
tions, he relaxed them so far as to let in claims under the old 
State treaties of Augusta, Galphinton, and Shoulderbone. In 
doing this, however, no claims were let in but claims for prop- 
erty not restored according to those treaties.. The denial of 
claims for property destroyed was just as effectual under those 
treaties as under the subsequent treaties of New York and 
Colerain, and rested on precisely the same grounds of reason; 
and, therefore, whether you adopt my opinion, or that implied 
by the enlarged instructions of President Monroe, the claim 
for property destroyed is still an inadmissible claim. Nor is it 
possible to admit iton any ground but that taken in the Georgia 
memorial—that the treaty of Indian Spring and the reference 
to the President threw aside all the bars of previous treaties, 
and opened the door to all claims of every nature and kind, of 
whatever age and standing, and however they may have been 
supposed to have been once already satisfied by the cessions 
of lands in the preceding treaties. 

I have been perhaps unnecessarily prolix on this subject, 
but it has been my aim to bring the subject fully and fairly 
before you, in order that by comparing the reasoning of the 
Georgia memorial with that which I have had the honor to 
submit, you might, with less trouble to yourself, form your 

own judgment upon the claim, and correct any error that | may 
have committed to the prejudice of the Georgia claimants. 

2. The next question is, Whether the people of Georgia have 
a right to claim for the increase of the females? 

I consider the claims of the eon of Georgia as resting on, 
three foundations— 

I. On the treaty of New York, of 1790. 
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- II. On the treaty of Colerain, of 1796. . 

_ HII. As to the period between the date of the treaty of Cole- 
rain and the 30th March, 1802, on the ground of natural equity 
and justice... 

I. The treaty of New York, as we have seen, sGpulaiee for 
‘the delivery of all negroes who were then prisoners in the 
Creek nation.”’ If there were female negroes who were then 
prisoners, and who had issue, my opinion is, that the issue 
ought to have been delivered up with their mothers; and, not 
having been delivered up, that an allowance ought to have 
been made for such issue as well as for the mothers. But I 
speak of issue proved to have had a real existence at ‘the time 
at vhich it ought to have been delivered up, not of specula- 
tive or possible issue; for the treaty extends: to none but those 
who were actually prisoners—not to such as might have been 
prisoners if they had been born. 

Ii. The treaty of Colerain provides for the delivery of all 
negroe: who are now prisoners in any part of the Creek nation, 


agreeabiy to the treaty of New York; and also all negroes taken’ 


since the signing of that treaty. I make the same answer to 
this queston under this treaty as under the former. 

III. The period between the treaty of Colerain and 30th 
March, 1802, standing clear of all restrictions bystreaty, the 
claims during this period rest on principles of natural equity; 
and if, duringthis period, the Indians unlawfully took female 


negroes from tye possession of the. people of Georgia, which. 


females had issie while in the possession of the Creeks, I 
think the people ef Georgia entitled to claim the issue as well 
as the mothers, wrhout any: allowance for the support of that 
issue during infancy, because that incumbrance was the con- 
sequence of the SoMniary and unlawful act of the Indians 
themselves. 

But with regard to female negroes absconding from their 
masters and taking refuge in the Indian nation: the right to 
claim damages for such fom the nation.did not arise until de- 
mand had heen made. ofthe nation. On suth demand, the 
Indians were bound to have surrendered them, together with 
any issue that might have hen born in the Indian nation, on 
the same principles on whic a court of equity would have 
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directed their surrender; that is to say, with a reasonable allow- 
ance for the expense of raising the infants, and for the support 
of the aged and infirm, with a correspondent charge for the use: 
of the adults, if the Indians had had any such profitable use 
of them. 

3. The last question is for the claim of interest on the sums 
awarded. : 

On this question, and on this alone, I was consulted by 
President Monroe; and the question propounded to me was, 
whether in the particular case, and on the sums awarded by 
the commissioner, (Preston,) the claimants were entitled to in- 
terest as a matter of right? I thought they were not, for the 
Feasons set forth in my opinion; and such, I believe, was the 
opinion of the President and all the members of the adminis- 
tration—with the exception, perhaps, of one gentleman. 

You will be pleased to observe that the question put to me 
on that occasion was not the abstract question—whether, on a 
stipulation to release property, and a breach of that stipulation, 
the injured party was not entitled, on the principles of natural 
equity, to claim both the value of the property, and a compen- 
sation for the use of which he had been deprived, or interest 
in lieu of such compensation? On such an abstract question 
between individuals there could scarcely be two opinions. 
Every one must have answered in the affirmatire. But the 
question put to me applied to that particular case; the circum- 
stances of which took it entirety from the ground of the abstract 
question, and presented not only legal considerations, but re- 
butting equities; which made it a peculiar question, and called 
for a decision peculiar to itself. 

The peculiarities of the case are enumerated in that opinion, 
and it is therefore needless to repeat them here. The opinion 
rests chiefly on these peculiarities. 

There is only one feature of that opiaion which I will now 
recall to your recollection, fer the purpose of throwing on it: 
the additional light which has been furnished by this more 
extended examination of the subjec: on which your questions 
have put me. 

After taking the ground that interest is not a matter of abso- 
lute right, but rests in the discretion of the judge in every 
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case, and depends, therefore, on the peculiar circumstances of 
each case, I proceeded to examine the report of Commissioner 
Preston; the precise question before me being, whether interest 
ought to be allowed on the sums which had been awarded by — 
him. My impression was, that if he had been strict and severe 
in the exaction of proof, and. had :given the people of Georgia 
stinted measure in fixing the ratio of value of each article, 
there would be the more reason for allowing the claim of inter- 
est. And in this view of the case the grounds taken, in my 
opinion, were—l. That while the treaties bind the Indians to 
restore only the property which was in the nation, and there- 
fore capable of restoration at the respective dates, Commis- 
sioner Preston had, most liberally, taken it for granted that 
every negro, horse, cow, and even hog, that had ever been 
taken from the people of Georgia by the Indians, was still 
within the nation at the dates of the treaties; and this, with- 
out any notice to the Indians of the cession of the commis- 
sioner; consequently without any opportunity afforded to them 
to dispute the fact. 2. That, 80 far from having given the 
people of Georgia stinted measure.in fixing the ratio of price, 
he had fixed the price of every article at nearly double its value. 

I have now to add, that $40,000 worth of claims, not allowed 
by Commissioner Preston, for want of proof, but reported by 
him as appearing to be fair, were allowed by President Monroe, 
without proof, at ‘the same time that he disallowed the interest; 
and it is highly probable that the disallowance of interest had 
some effect on prodtcing the allowance of these claims. But— 
what is more imporant, if my opinion as to the effect of the 
treaties of New Yorx and Colerain be correct—all the old 
elaims under the State treaties of Augusta, Galphinton, and 
Shoulderbone, were extinguished and gone; yet more than 
one-third of the whole anount of all the claims allowed was 
founded on those old and abrogated treaties. Nay, if the last 
of these old State treaties (the treaty of Shonlderbone) be ex- 
pounded, according to its Clearly expressed meaning, as being 
in satisfaction of all prior iojries, then there was no longer a 
claim under the two previous treaties of Augusta and Galphin- 
ton. Yet the sums allowed ender these two treaties alone, 
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thus abrogated by the treaty of Shoulderbone, amount to neany, 
one-third of the whole amount of claims allowed. 

If this be a case in which eguéty called upon the President 
to superadd interest, as a matter of right, to a capital so founded 
and allowed, it is a species of equity which I do not understand. 

I perceive, by one of the documents accompanying your 
questions, which is an address to you by a portion of the dele- 
gation of Georgia, that an opinion which I had the honor to 
give to the Secretary of State on the construction of the award 
of the Emperor of Russia under the treaty of Ghent, is sup- 
posed to be in conflict with my opinion on the Georgia claims; 
that enlightened and honorable delegation contenting them- 
selves with briefly referring to my opinion in the former case 
as answering my own argument in the latter. My opinion is 
certainly in favor of interest in the one case, and against it in 
the other; and the honorable delegation had only to show 
(what it seems to have been thought more convenient to take 
for granted) that the cases were the same, to prove the con- 
flict of opinion which they have assumed. ll tribunals are 
in the habit of allowing interest in some cases, and refusing it 
in others. Are these tribunals, therefore, necessarily in con- 
flict with themselves? Surely not; unless these opposite opin- 
ions have been pronounced in cases similarly circumstanced. 
In the present instance, that on which alone the question of con- 
flict turned—to wit, the identity of the cases—instead of being 
proved, is assumed; which certainly has the merit of being, at 
least, a very compendious and convenient mode of establishing 
a difficult proposition. 

' Are the cases the same? 

What was the question propounded to me from the Depart- 
ment of State? ‘Is interest a part of the indemnity awarded 
by the Emperor of Russia?’’—not is this a case in which, on 
the principles of equity, interest ought to be allowed? but is 
it a case in which interest has been allowed by the award of 
the Emperor? You must perceive that in that case the only 
question submitted to me was the construction of the. Emperor’s 
award, for the purpose of ascertaning whether that award did 
not, per se, include the allowaye of interest. What were the 
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terms of the award? That the United States were entitled to 
a just indemnity for ‘‘the slaves and other property carried 
away by the British forces, in violation of the first article of 
the treaty of Ghent.’? ‘Then all that remained for inquiry was 
the extent of the expression “‘a just indemnification;’’ and 
my whole reasoning in that case turns on the force of: that ex- 
pression as used in the award; and this, for the single purpose 
of ascertaining the true construction of the award. Now what 
was the question referred to me by President Monroe? Was 
it the construction of any one instrument? Was it the con- 
struction of the treaty of Indian Spring? Was it the construc- 
tion of the agreement of reference to the President? Was it 
the construction of both these instruments together? No, it 
was not; but the question was, whether, under all the circum- 
stances of the case, interest ought to be superadded, as a mat- 
ter of right, to the sums which had already been awarded by 
Commissioner Preston. And in forming an opinion on this 
question, I had not merely to construe the treaty of Indian 
Spring, and the agreement of reference to the President; but 
my chief labor was in considering the report,of Commissioner 
_ Preston, the evidence on which he had admitted the claims, 
and the rate of allowance which he had already made for each 
article; and to show how properly and essentially this latter 
view of the subject entered into the inquiry, it is observable 
that the committee of the Senate have seized upon it as that 
part of the opinion which, in their judgment, bore with the 
most power on the question of interest. Now this important 
(and, in my opinion, decisive) view was peculiar to the ques- 
tion of interest submitted to me by President Monroe, and may 
be truly said to be the hinge on which the question turned. 
Where is there anything analogous to this in the question sub- 
mitted to me on the Emperor’s award, and in which 1 had 
only to consider the force of the language employed by the 
Emperor himself? 

If Commissioner Preston’s award had not existed, or if, be- 
fore the appointment of that officer, and while the President 
was yet employed in digesting his rules, regulations, and re- 
sttictions for the guidance of ‘the commissioner, he had asked 
me the abstract question, ‘‘ What claim the people of Georgia 
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had upon the Creek nation for negroes and other property. stip- 
ulated by treaty to be restored, but which, in violation of the 
treaty, had not been restored ?’’—such a question as that, put 
in these circumstances, would have presented a case very sim- 
ilar to that which the Emperor had had to decide; and I might 
have answered, as he did, that they were entitled to a just in- 
demnification for the wrong. But that, as I have shown, was 
not the question that was put tome. The question that was 
put to me:turned materially on what the commissioner had 
already done, the evidence on which he had acted, and the 
amounts which he had already allowed. 

The view which the Georgia delegation take of the case is, 
that, as the treaty of Indian Spring stipulates, in effect, a just 
indemnity for the slaves which had not been restored according 
to former treaties, and the Emperor’s award decrees a just in- 
demnity for the slaves which had not been restored according 
to the treaty of Ghent, the cases are the same, and the measure 
of the indemnity ought to be the same; and that if interest 
entered properly into the indemnity in the one case, it entered 
with equal propriety into the indemnity in the other. This, 
too, is the view of the Georgia memorial; and the case, as 
thus stated, looks so plausible and fair, that there are few (per- 
haps none) who would not assent to their proposition, and con- 
clude that there had been a glaring inconsistency in demand 
of interest in the one case, and the refusal of it in the other. 

And yet such conclusion would be entirely erroneous and | 
_ unjust; for even if the treaty of Indian Spring, and the agree- 
ment of reference under it, had, in the very terms of the Em- 
peror’s award, stipulated a just indemnification, (which, by- 
the-by, they have not, though the effect may be admitted,) 
although it might be conceded that the questions were originally 
the same, and that the measure of indemnity ought to be the 
same—interest forming as much a part of the indemnity in the 
one case as in the other,—yet, at the point of time at which 
the question was submitted to me, the basis of the Georgia 
claims had been shifted from its original ground to the new 
and peculiar ground which it occupied by the commissioner’s 
(Preston’s) report; and the question now was, whether equity, 
in measuring out a just indemnification, called for the super- 
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addition of interest to the sums which he had allowed? The 
representatives of Georgia persist in arguing the original and 
abstract question, as if it were still the only subsisting ques- 
tion; and, having established the identity of this original and 
abstract question with the same question as it arose under the 
Emperor’s award, they seem to think that the argument is con- 
cluded, and that the allowance of interest in one case follows 
its demand in the other with mathematical certainty. Their 
reasoning, in effect, is, that if interest would have been due 
as a part of the indemnity on the sums which ought to have 
been allowed, it was due as a part of the indemnity on the sums 
which had been allowed; and that if, by a relaxation of the 
rules of evidence, and by doubling the value of every article, 
the measure of just indemnification was already full to over- 
flowing, under the name of value, interest ought still to be 
added to the superflux as a necessary part of the just indemni- 
fication, because interest, co nomine, had not been allowed. 
If, in the Ghent case, the question of interest had been put 
to me, not on the construction of the Emperor’s award, but 
on the report of the commissioners made under that award, and, 
on inspecting the report, it had been manifest that one-half 
the claims which have been allowed were wholly invalid, and 
that in all the claims allowed the property had been rated at 
double its value, then the cases would have been identical; 
and if I had given an opinion that interest ought to be allowed 
as a matter of equity on the one report, and not on the other, 
the inconsistency would have been gross and palpable. But: 
you perceive that in the Gherit case, the question put to me 
was the pure and abstract question of the construction of the 
Emperor’s award, under which everything yet remained to 
be done by a mixed and jealous commission; while on the 
other the question was put to me on the report which had ac- 
tually been made, and this report by a merely subordinate and 
ministerial agent of the President: not prima facie conclusive, 
therefore, like the sentence of a court, but perfectly open to the 
eanvass of the President on every item, and, indeed, made to 
him for the very purpose of such a canvass, in which it was 
impossible to decide the question of interest on the amount of 
that report, as an equitable question, without examining the 
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elements of which the report was composed; and it was this 
examination which led me to the conclusion that equity did 
not call for the allowance of interest on that report as a just 
measure of indemnity, but that it forbade such allowance. 

The two cases appear to me so far from the same, that the 
very purpose of a just indemnity, which called for the allow- 
ance of interest as a part of the Emperor’s award, would have 
been defeated by allowing it on the amount of Commissioner 
Preston’s report. 

Under the Emperor’ s award, at the time at which my opinion 
Was given, the values were to be fixed and the claims ad- 
judged, as I have already said, by a mixed and jealous com- 
mission; and it was not to be anticipated that any invalid claim 
would pass the ordeal, or that any article would be allowed 
to be overvalued. On the contrary, the fair presumption was, 
that no claim would pass without the strictest proof; and that 

_the standard of value would be fixed with the most rigid sever- 

ity. This having been done, an allowance, for the use of 
which the owner had been deprived by the wrong of Great 
Britain, would have been indispensable to the measure of a 
just indemnification. 

But, in the Georgia case, the report had been made; claims 
had been allowed which did not belong to the case at all; others 
had been allowed on the loosest and most inconclusive proof ; 
a large amount was about to be allowed without any proof at 
all; and every article had been nearly double-valued. Is it 
not manifest that the allowance of interest on a capital like 
this would not have been a just indemnification, but a most 
unjust one, with regard to those who had to pay the amount 
of the award? | 

What degree of liberality, of generosity, of profusion, it was 
proper to exefcise towards the Georgia claimants, on the sup- 
position that the United States were the owners of the surplus 
of the fund which was to pay the award, was a question with 
which I had nothing to do, and with which this argument has 
nothing to do; which looks to the standard of justice and right 
as the measure of indemnification; and, to me, it is very clear 
that, while this standard called for the allowance of interest on 
the amounts which remained to be adjusted under the Em- 
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peror’s award, it forbade. it on the amounts which had been 
actually « allowed by:the report of Commissioner Preston. 

I humbly apprehend, therefore, that the enlightened repre- 
sentatives of the State of Georgia have not exercised their 
wonted discrimination, when they refer to the opinion of the 
Attorney General on the Emperor’s award as an answer to. his 
argument on the Georgia claim 2 interest on aaa 
Preston’s report. 

‘With regard to President Raarees there were but two courses, 
before him, on the return of the commissioner’s report: _ 

1. Kither to allow the amount of that report, without inter- 
est; or 
2. To have set, aside the report ¢7 sible: and directed the com- 
missioner to proceed anew, under such instructions and such 
notifications to the. adverse parties as would have prevented a 
recurrence of the same mistakes; and having thus reduced the 
capital of the claims to their jast standard, to have allowed 
interest on the amount. ee 

He adopted the former course. Had he adopted the latter, 
after the time and labor which had been already consumed, 
and when the claimants were at the treasury doors pressing for 
payment, there is no hazard in the prediction that he would 
have created far more sain than he-did by the our 
which he adopted. 

I will now, under your. permission, iaaeeent the course whist 
I think ought originally to have been purgued under the agree 
ment of reference made to the President. . . 

I have already suggested all the topics which appear to me 
to bear upon the different opinions that may be entertained with 
regard to the right to the surplus of the $250,000. that will 
remain after satisfying the Georgia claims. 'T'o me it is mani- 
fest that it is part of the estimated price of the lands'sold by 
the Creek nation to the United States, for their assumption of 
the debts of that nation to: the people of Georgia. It is true. 
there is no stipulation for the payment over of the surphis to 
the Creeks. ‘This may have proceeded either from the cause 
that has already been suggested—the despair of these: people, 

under the circumstances of the case, that any surplus. would: 
remain; or from their expectation that. the natural justice: of 
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the case would prompt the payment of the surplus to them, 
if any should remain. “Be this as it may, does it comport with 
the dignity and magnanimity of the United States—dces it 
consist with their enlightened justice—to retain any portion of 
‘this fund, after #t shall have answered the only purpose for 
which it was left in their hands—that is, to indemnify them 
against the responsibility for the Creeks, which they had as- 
sumed, to the State of Georgia? On the contrary, after it shall 
have completely fulfilled this purpose, by the payment of all 
the fair claims of Georgia, and thus exonerated the United 
States from all farther responsibility, ought not the surplus to 
go to those to whom it would have gone at once, but for this 
temporary impediment? My epinion is, that it ought; and that 
if it were possible to constitute a disinterested equitable tribu- 
nal, with power to try and decide this queen; the decree 
would infallibly be in favor of the Creeks. - 

The conrse, then, which, in my opinion, ong to have been 
taken in the case, is this: — 

The Creeks ought to ‘have been informed that the President 

of. the United States considered them entitled to any surplus 
of the $250,000 that might remain after discharging all bas fair 
claims of the citizens of Georgia. = 

- The parties on both sides ought to have been aeat to 
furnish each other, mutually, with a list of all the claims which 
they respectively intended to lay before the President for his 
decision, with a distinct specification of articles, omer 
and dates. 

They ought to have been instructed, distinctly, that ities 
would be required, not only to support their own claims by 
affirmative proof, but that they would beat liberty, on both 
sides, to furnish rebutting proof agaipst the claims of the other. 

In order to assist and guide them in this process of collect- 
ng and arranging their proofs, the President ought also to have 
been furnished with a list of all the claims, on both sides, 
which it was proposed to bring before him. These claims 
ought to have been compared with the antecedent treaties, and 
the lists on both sides purged of all claims which had been 
barred by those previous treaties. 

If-the President thought it proper, as he might well have 
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thought it, to hear any objections from the parties on the prin- 
ciples on which he had performed this process of expurgation, 
copies of the lists thus expurgated should have been furnished 
to both sides, and each should have been required to furnish 
the other with copies of the objections and arguments in regard 
to such expurgation, in order to a fair and impartial hearing on 
both sides, 

The President’s final decision should then have been made 
known to both the parties, by lists of the claims which, alone, 
he considered open to proof under the operation of pre-existing 
treaties. 

The parties should have been furnished, at the same time, 
with his rules and regulations as to the kind and forms of evi- 
dence which would. be expected; the time and place at which 
the commissioner would sit ought to have been announced to 
both sides, and that time ought to have been distant enough 
to have enabled all the parties on both sides to have collected 
both the supporting and rebutting proof which they were ex. . 
pected to produce, and which it should have been announced 
that they were expected to produce. 

Under the head of rules and regulations touching proof, the 
parties ought to have been, among other things, distinctly ad- 
monished— 

1. That where the supporting proof created a fair presump- 
tion ia favor of a claim which the other party must, in the na- 
ture of things, possess the means of repelling by proof,—if the 
presumption were not true, the presumption, unless repelled, 
would be relied on as full proof. | 

2. That where proof traced property within the limits of the 
other, which property had been stipulated by treaty to be deliv- 
ered if within the nation, or within the power of the other, it" 
would be presumed to be still within their power at the date 
of.the treaty, unless the contrary were shown by proof direct 
or circumstantial. These rules might be unnecessary to the 
people of Georgia, who are to be presumed to be acquainted 
with the rules of evidence; but they would be highly necessary 
with regard to the Indians, in relation to whom no such pre- 
sumption could exist. 

With regard to the final list of inimas on which the commiis- 
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sioner should have been authorized to act, they ought, in my 
opinion, to have thrown off all claims, on both sides, arising 
under the treaties of Augusta, Galphinton, and Shoulderbone; 
and to have commenced with the claims arising ad the 
treaty of New York. 

And these claims ought.to have been reduced, on the paxior 
the State of Georgia, to the three following heads: | 

1. For negroes stipulated to be restored by the treaty of New 
York, and not restored. 

2. For negroes and other property stipulated to be restored 
by the treaty of Colerain, and not restored. 

3.. For negroes and all other property taken or destroyed be- 
tween the date of the treaty of Colerain and the 30th March, 
1802, when, by the agreement and submission, the: accounts 
were to stop; and also for all runaways harbored.in the Creek 
pation, during this period, and not restored on demand made 
of the nation. 

‘The issue in all these eases to follow the scoters on “the 
principles already stated. 

On the part of the Creek nation, the claims would, so far as 
my examination has gone, have been reduced to the single 
head of property taken and destroyed by the people of Georgia 
between the date of the treaty of Colerain and the 30th March, 
1802; and as a check on both sides, under this head, the Su- 
perintendent of the Indian Department should have been direct- 
ed to ascertain what property taken or destroyed, if any, had 
been paid for under the provisions of the acts of 1796 and 1799 
to regulate trade and intercourse with the indian tribes, which 
have been already mentioned. 

The President having laid down these restrictions on the 
claims, the commissioner ought to have been instructed to keep 
himself strictly within. them; and he should have been further 
instructed, in fixing a value on the property, to take the fair 
average value, as existing at the time at which it ought to 
have been restored; disregarding the value affixed by the 
claimant himself, or sustained by~those ex parte affidavits, 
which it is. known can be so easily commanded on any such 
occasion, and of which the office of the Third Auditor furnishes 
0 many melancholy proofs in support of military claims. 
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After the report of the commissioners had been completed, 
within these limits and on these principles, I should have 
thought it proper that a copy of that report should have been 
furnished to each of the parties, with liberty to except to the 
report; each party furnishing the other with a copy of his ex- 
ceptions and arguments, with the liberty of reply. 


When all these precautions had been taken, the President 
‘would have had before him all the materials necessary for a 
full, fair, and-final decision; and after the balance between the 
claims had been fairly struck, there would have been good 
color for the allowance of interest on that balance. 


Although it may seem, at first view, that the course of pro- 
ceeding which I have described would have been objectionable 
on the score of time, I believe that it would not have con- 
sumed more than has in fact been consumed by the two com- 
missioners. But had it been otherwise,—if accurate justice 
required the course, it ought to have been pursued, let the 
consumption of time have been what it may. 


You will perceive that every departure from this course has 
been in favor of the Georgia claimants, and to the prejudice of 
the Creek nation, if they be, as I conceive they are, the owners 
of the residuary fund. 

But what is now to be done? For, although you may con- 
eur with meas to the manner in which the agreement of sub- 
mission to the President ought to have been executed, the con- 
dition in which Mr. Monroe was placed by the return of the 
first report, and the importunity of the claimants under the 
report, have led to measures which cannot be recalled. The 
sums awarded have been actually paid; and now the question 
of interest addressed to you, is precisely the question of interest 
which was. presented to Mr. Monroe: 

<<‘ Shall interest be paid on the sums which have been allowed 
by the commissioners ?”’ 

My opinion is in the negative, for the reasons already stated ; 
and the subject is now so fully before you, that I think you 
will have no difficulty in coming to-your own decision upon it. 

You will observe that, under your first question, I express 

the opinion, that the people of Georgia were entitled to claim 
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for property destroyed between the date of me ey of vee 
and the 30th March, 1802. 

‘And under your second question, that ily. were. entitled to 
stall for the issue of all the females. whose mothers ought to 
have been delivered up. 

Inorder to ascertain whether any clarm ae been rejected 
which ought to have been allowed, according to this opinion, 
I have requested the commissioner who acted last on the ‘sub- 
ject to examine the several reports, and give me the result. He 
reports that no claim was preferred for property destroyed be- 
tween the date of the treaty of Colerain and the 30th March, 
1802. And that one case only, for issue, was presented ; which 
was for the issue of absconding females, who ran away in 
1797, after the date of the treaty of Colerain, and were net de+ 
manded of the Creek nation until 1809; and that the proof of 
issue in this case was loose and unsatisfactory. With a view 
to satisfy myself of the character of these claims for issue, I 
have asked for this proof, but it is not to be found. ' If the fact 
of issue was clearly made out, it ought, I think, to have been 
allowed on the principles stated in a former part of this opinion, 
as applicable to claims between the date of the treaty of Cole- 


rain and the 30th March, 1802. 
WM. WIRT. 


To the PresIDENT oF THE Untrep STATES. . 





THE CHESAPEAKE AND OHIO CANAL. 


The Gimepaiks and Ohio Canal Company may commence the enstern section 
of the canal at any point on the tide-water on the Potomac, within the Dis~ 
trict of Columbia, which they may select. . 

The route of the canal through the city, and the time within which the work 
shall be finished, rest entirely in the discretion of the company. 

Two resolutions of the. board of directora commented upon at length, and de~ 
cided to contain nothing that violates any provision of the charter. _ 


_AtTrorNEY Generay’s Orrice, | 
August 6, 1828. 
Srr: I perceive nothing in the charter of the Chesapeake 
and Ohio Canal Company which prohibits them from com- 
mencing the eastern section of the eanal at any point on the 
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tide water on the Potomac, within the District of Columbia, 
which they may think the interest of the company requires; 
nor, consequently, from. designating such a point on tide- 
water, and.such a route, as will carry the canal through the 
city of Washington, if they shall think that the interest of the 
company requires it. , [ think that the charter opens the whole 
of the tide-water of the Potomac within the District to their 
selection of the point of beginning; the route from that point, — 
and the time.of the execution of the work, rest entirely in their 
discretion. 

With regard to the two resolutions of the board, relative to 
the transfer of stock, [ see mothing in them that violates any 
provision of the charter. 

[tis very certain that the rights of the stockholders: and the 
assignabie quality of the stock depend on the charter; and that 
any by-laws of the company affecting to narrow those rights, 
and to restrain the assignable quality stamped on the stock by 
the charter, would be void. But I cannot discover that these 
resolutions have this effect. 

With regard to the first resolution, 1 do not understand its 
regularity to be questioned. 

The second is supposed to be irregular, because it proposes 
to restrain the‘alienation immediately upon a call for an instal- 
ment, until evidence shall be furnished that'such instalment 
has been paid. It is admitted that, if the party called upon 
had made its election to sell the stock under the provision of 
the 4th section of the charter, this election would have created 
a dex upon the stock in favor of the company, which would 
have prevented a transfer till the lien should be removed by the 
payment of the instalment. But my opinion is, that this lien 
attaches conditionally, at the moment the instalments resolved 
on, and that the stock stands pledged in the hands of the com- 
pany from that moment, to make good the payment. I’ think 
that it was the object of the section to give the company a double 
security for the payment of the instalment from the moment it 
should be declared necessary—the personal security of the sub- 
scriber, and the stock; that the stock remains charged in their 
hands to meet the contingency of non-payment by the sub- 
acriber; and that the election given to them to sell the stock, 
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on the rising of that contingency, necessarily implies a continu- 
ing lien on the stock from the first demand of. the instalment. 
I am of opinion, therefore, that, without the second resolution, 
and by force of the charter itself, the company might have re- 
fused to admit an assignment on their books, of stock on which 
an instalment had been called for, until payment of that instal- 
ment; and, consequently, that the resolution is in entire con- 
sonance with the spirit of the charter, and produces only the 
fair effect of giving notice, by its publication, of the construc- 
tion which ms company place upon the charter. — 

WM. WwIRT. 
To the Secrerary or THE Trmasury. | | 





FOREIGN EXECUTORS AND AMERICAN STOCKS. 


Although it has been the custom of the Bank of the United States and the trees- 
ury officers to respect powers of attorney derived from foreign executors, the 
Supreme Court has decided that suits cannot be maintained in the District of 
Columbia upon letters testmeninty canes in a ree comes (3 Cran, 
319.) 

Letters testamentary give to executors no anthony to sue for the personal estate 

; of the testator out of the jurisdiction of the power by which the eee were 
” granted. (9 Cranch, 151.) 

A legatee under a will made in France cannot maintain a suit in equity i in the 
courts of the United States without probate first had of me will ia the proper 
court of this country. (12 Wheaton, 169.) 

Our courts hold that foreign laws are matters of fact, and should be proved like 

| other facts. 


_QFFicE oF THE ATTORNEY GENERAL, 
Octobcr 16, 1828. 

Sir: The First Gouishcite: has requested me to revise an 
opinion which I had the honor of giving you on the 18th-An- 
gust, 1827, ona case stated by him relative to a claim for divi- 
dends of stock on a will made in Amsterdam. My opinion was, 
that such: dividends could not be safely paid to the attorney 
4n fact of the persons named as executors in that will without 
probate in this country, and the grant of letters testamentary 
here. ss 

The Supreme Court has decided— 

1. That an executor cannot maintain a suit in the District of 
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Otel upon letters testamentary granted in.a-foreign eoun- 
“ (Dixon’s ee vs. Ramsay's ree) 3 Crartch, 

319. ) 

. 2 That letters: fetamentay: give -to the executors ‘no ali- 

thority to sue for the personal estate of the testator out of the 

jurisdiction. of the power by which the letters were granted. 

(Doe vs. McFatland, 9 Cranth, 151.) .- . 

3. That a person claiming under a will proved in. one State 
of this Union cannot intermeddle with or sue for the effects of a 
testator in another State of this Union, unless the will be proved 
in such other State, or unless he be permitted to do so by some 
law of that State. (Kerr ve. Moon, 9 Wheaton, 571.) 

4. That a legatee under a will made in France cannot main- 
tain a suit in equity in the courts of the United States. without 
probate of the will in the proper court: of this country. (Arm- 
strong vs. Lear, administrator of Kosciusko, 12 Wheaton, 169.) 

_ By an act of Congress passed on the 24th June, 1812, “to 
amend the laws within the District of Columbia,’’ (§ 11,). it is 
provided that letters testamentary, or of administration, granted 
in any of the States or Territories of the United States, shall 
authorize the person who holds them ‘to maintain any suit or 
action, and to prosecute and recover any claim, in the District 
of Columbia,”’ &c.--a provision which probably proceeded 
from a desire to facilitate the.action of the public officers in the 
District. But still this act reaches no farther than to letters 
testamentary, or of aumuinienenen: prantec:t in some aa of the 
United States. 

It is true that the decisions which Ihave mentioned relate to 
the capacity of the party to maintain a suit in our tribunals; 
and it is also true, that, according to the English common law, 
an executor may, before probate, receive and release debts 
which are owing to the estate of the testator, and. that his death 
before probate will-not annul his acts. «(‘I'oller’s Law of Ex- 
ecutors, 2d edition, London, pp. 46-48.) And, according to 
this principle, a payment made of the dividends in question to 
an executor regularly constituted, or his attorney in fact, though 
made before probate, and a.discharge taken thereon, would be 
valid, though the executor should die before probate. | 

But.there will be difficulty and-hazard in applying this: prin- 
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ciple to testaments made on the continent of Europe, from an 
unavoidable ignorance of the existing local laws of the. different 
parts of the European continent, which are always undergoing 
changes, and our necessary ignorance of the fact, whether a 
will, though it may have been once admitted by the courts of 
the country, may not have been since superseded by-a more 
recent will, or set aside on some eee es of facts 
sufficient to avoid it. 

In the particular case, here is a will, sopenrine to have been 
executed before.a notary public and two witnesses in Amster- 
dam. This was in conformity with the usage of Holland when 
Huberus wrote, (lib. 28, tit. 1, § 7,) and when Brown wrote, 
(1 vol. Civ. and Adm. Law, p. 344; note 126.) But was it 
according to the law and usage of Holland when these wills 
(for ‘there are two of them, by two different persons, and at 
different times) were successively made? This we cannot be 
presumed to know. Our courts hold—and the Supreme Court 
of-the United States among them—that foreign laws are matters 
of fact, and to be proved like any other matter of sie i Cranch, 
187 and 237; Church vs. Hubbart.) c 

Again: the testaments in this case did not propdse to operate 
at.all on effects in Holland; their whole operation was confined 
to property in the United States. In England, it has been 
decided that a will of personal estate, which lies in a foreign 
country, maybe proved there, and need not be .proved here. 
(Jauncey vs. Sealy, 1 Vern., 397.) . But if a will be made in a 
foreign country, disposing’ of goods in England, it must be 
prove’! in England. (Tourton vs. Flower, 3 P. Williams, 369.) 
These were the views which led to my opinion of the 13th 
August, 1827, and which still ore me as making it the only 
eafe opinion. 

At the same time, I.am sensible that the enforcement of this 
opinion will produce inconvenience. to the foreign holders of 
our stock, and perhaps lessen its value in the foreign market. 
This is a consideration, however, which does not belong to 
me. It.appears by a statement of the Comptroller, now handed 
to me, that, in this case, dividends have. been paid on this 
evidence for more than twenty years last past. It is extremely 
improbable, therefore, that. any difficulty will arise from contin- 
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uing to act on it; and, although understand from the Comp- 
troller that the president of the Bank of the United States has 
made the difficulty in this case, yet I apprehend that he must 


_be mistaken, inasmuch as I learn by a letter from that president, 


which you have submitted for my opinion, this morning, on 
another question, that the bank has always (in the operations 
of the former Bank of the United States as well as the present) 
respected powers of attorney derived from foreign executors, 
though not from foreign administrators. 'This is a power de- 
rived from foreign exeeutors, or persons calling themsel ves such, 
and, consequently, to be respected on the distinction taken by 
the president of the bank in his letter to you of the 14th instant. 
You will, I am sure, excuse me for suggesting that, as the 
session of Congress is at hand, and this is considered as a mat- 
ter of real.importance to the value of our stocks in foreign 
markets, it might be well to.submit to that body the expediency 
of pointing out, by a public law, the evidence on which powers 
of attorney shall be received in cases like the present. 
WM. WIRT. 
To the Secrerary oF THE TREASURY. - 32. 





FOREIGN ADMINISTRATORS AND AMERICAN STOCKS. 


A foreign administratot cannot maintain a suit on letters granted in-a foreign 
country. Whatever: ‘may have. heen the practice of the government concern- 
ing foreign letters, it is not safe to act upon a power of attorney, to transfer 
any of the fanded debt, executed = a foreign administrator. (See preceding 
opinion. )- 


Arromvey GENERAL’8 Oeics , 
7 October 16, 1828. 
‘Sm: The letter from the president of the Bank of the United 
States, dated on the 4th instant, and whith you submit this 
morning for my opinion, presents the following case: 
‘CA power of attorney has been executed to the cashier of _ 


this bank, by Thomas Cotterell, administrator of William Cot- 


terell, late of Birmingham, in England, deceased, to transfer a 
largé amount of the funded debt of the United States. The 
power is in all respects formal, but the administrator derives 
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his authority from an act in the prerogative court of Canter- 
bury, in England; and it is-upon the sufficiency of this au- 
thority that the bank wishes to eee the instructions of the 
‘Treasury Department. 

‘“The -bank has been advised, by spaael that such. an 
authority is not generally respected in theStates of this Union 
as sufficient for the receipt or recovery of an intestate’s property 
within their jurisdiction; that it is limited to: the local juris- 
diction of the judge or court from which it proceeds; and that 
it differs in some respects from letters testamentary to execu- 
tors, who derive their authority trom the testator, a not rom 
the tribunal which grants them.”’ — 

«The Bank of the United States, therefore, while it permits 
transfers of its stock by the attorneys of foreign executors, does 
not permit them by the-attorneys of foreign administrators, but 
requires administration to be taken out in Pennsylvania, or in 
some other State in the Unien; and in this it is eappased: to 
follow the principle of the English courts.”’ - 

The truth is, that, if the capacity to maintain a suit be the 
criterion of the rule which ought to be adopted, there is no 
distinction between foreign executors and foreign administra- 
tors.. Because, although it is trie that the executor derives 
his title to the property ‘from the will, and not from the letters 
of administration, yet he derives his title to sue from the letters 
testamentary only. The distinction presented by the president 
was taken: before the Supreme Cuurt in the case of Dixon’s 
executors vs. Ramsey’s executors, (3 Cranch, 320,) and on the 
very ground suggested by the president of the bank, to wit: 
“‘that the executor derives all his power not like an adminis- 
trator, from the government of the country, but from the will 
of his testator.’? But it was overruled, and decided by the 
court, that, for the purpose of supporting a suit, executors and 
administrators were precisely on the same footing, both de- 
riving their power from the courts by which they were ap- 
pointed. And a great majority of the States of this Union, so 
far as they haye been called to adjudicate on this point, take 
the same ground with regard to both—that no suit can be main- 
iained either on letters testamentary or on letters of adminis- 
tration granted by.a foreign country or by another State. I 
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will not trouble you with a reference to the State decisions, 
which are all found well collected in the work entitled Ameri- 
can Digest, in four volumes. 

I have had occasion already this morning to. give you my 
Opinion as to powers derived from foreign executors. With 
regard to foreign administrators, it is a long settled principle in 
England that a grant of administration in a foreign court (as, 
for example, at Paris) is mot taken notice of in the English 
courts of justice, (Toller’s Law of Executors, 108; 3d Peere 
Williams, 37b.) And although an executor may perform many 
acts before he proves the will, (as, for instance, to receive a 
debt due to his testator and grant a discharge,) yet a party can 
do nothing as administrator till he has regularly received his” 
letters of administration from the proper court. 

The decisions of the Supreme Court with regard to foreign 
executors have been already placed before you in my opinion 
on the will from Amsterdam. As to foreign administrators, 
they have given the strong decision that letters granted by the 
State of Maryland before the separation of the District of Co- 
lumbia would not authorize a suit within the District after the 
separation; but that new letters must be taken out in the Dis- 
trict, to enable the administrator-to support such a.suit. (Fen- 
wick vs. Sear’s administrators, 1 Cranch, 282.) 4 

{ am, therefore, of opinion that the practice stated by the 
president of the bank, to refuse to act upon a power granted 
by a foreign administrator, is the only safe and proper one. 

a | ! WM. WIRT. 

To the Secretary oF THE TREASURY. oad 
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Private or extrajudicial caveats lodged with the commissioner of loans, when 
founded on some specific claim or lien on the stock created by the proprietor 
himself, ought to be respected. 

So also should the process of the courts be respected. 


ATTORNEY GENERAL’s Orrick, , 
> ‘October 20, 1828. 


Sir: Your letter of the. 27th September, with the accom- 
paniments, addressed to me during my absence from this placé, 
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and inviting my reconsideration of the questions with regard 
to the respect which ought to be paid to private or extrajudi- 
cial caveats against the transfer ef stock and payments of 
dividends, when lodged with the commissioner of loans, and 
to attachments against absent debtors, levied in his hands as 
‘garnishee, has had my respectful attention; and I have again 
considered the subject with all the care due to its délicacy and 
importance. The result of this re-examination I have now me 
honor of submitting to your consideration. 

I. With respect to private or extrajudicial caveats. 

When these are founded on some specific claim or lien on 
the stock created by the proprietor. himself, they ought, I think, 
to be respected. ; 

The law creating the stock saovides that it shall be trans- 
ferable only on the books of the treasury by the proprietor or 
his attorney: but the stock certificate is made See on its 
face. 

Soon after the creation of the ‘stock, the opinion was eXx- 
pressed by Mr. Bradford, then Attorney General, that an.assign- 
ment endorsed on the certificate passed the stock. This 
opinion was approved by General Hamilton, then Secretary of 
the ‘Treasury, who has always been considered as the author 
or projector of the funding system, and the draughtsman of the 
law which created it; and who, therefefe, in addition to his 
acknowledged powers ‘of mind, and his great legal attainments, 
had the best opportunity of knowing the meaning of the law. 
Notwithstanding the provision of the law, therefore, that the 
stock should be transferable only on the books of the treasury 
by the proprietor or his attorney, an assignment of the certifi- 
cate was held to pass the interest as against the holder; and 
after such assignment, and notice of it to the commissioner of 
loans, the original helder was regarded no longer as the pro- 
prietor in the sense of the law. Hence the meaning of that 
clause which declares that the stock shall be transferable only 
on the books of the treasury by the proprietor or his attorney, 
is not that the title to the stock can pass out of the original 
proprietor in no other form than by a transfer on the treasury 
books by such proprietor in petson, or by his attorney in fact. 
There are various other cases which demonstrate that such 
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cannot be the construction of. this clause. A stockholder.dies, 
and bequeaths the stock by his will to a legatee. How is this 
stock to be transferred on the books of the treasury? Neither 
the executor nor legatee is the proprietor named on the treasury 
books; nor is either the attorney in fact of that proprietor, in 
the sense of the act of Congress. Yet the title has passed out 
of the original proprietor, who stands in that character on the 
treasury books. ‘These cases, and others, which will, be con- 
tinually occurring, demonstrate that the commissioner of loans 
must often look from the face of the treasury books to evidence 
aliunde, to ascertain who is the present proprietor of the stock, 
in the sense of the act of Congress; and that there are cases in 
which other persons than the proprietor whose name stands on 
the treasury books must of necessity be regarded as the legal 
proprietors of the stock, and be permitted to make the transfer. 
The sense of that clause is, | apprehend, nothing more than 
that the United States shall be authorized, prima facie, to 
regard the proprietor named on the treasury books as the true 
and only proprietor; and that all payments of interest or divi- 
dends, &c., made by the United States, in ignorance of any 
alienation by him, shall be valid as to the United States, and 
bar the claim of any unknown alienee for a repayment of such 
interest, &c., by the United States. It is a mere provision for 
the protection of the United States in making payments of in- 
terest, &c., on the debt due from them; and does not look at 
all to any contracts which the proprietor may have made with 
regard to his stock.—(See 2 Binney’s Reports, 454, as to the 
construction of a similar clause in the old bank law.) 

When, then, the proprietor has sold and assigned his stock 
by an endorsement on the certificate, and comes to demand the 
right of assigning it to some one else, a caveat from the first 
assignee must, we see, be respected; it having already been 
decided that such first assignee has, in fact, become the pro- 
prietor of the stock in the sense of the law, without any trans- 
fer to him on the treasury books having yet been.made. 

Put the case, that there are two assiguees who mutually 
caveat each other, as well as the original proprietor; and that 
the circumstances are such as to render a decision among these 
claimants difficult: what is to be done in this case? Mr. Sec- 
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retary Hamilton has anticipated it by his endorsement on the 
letter of Mr. Bradford already mentioned. His direction is, 
“Send them to the courts.’ Here, then, is another case in 
which it has already been cenee that these caveats are to be 
respected. 

These cases, however’ are cases of an absolute and entire 
sale of stock. 

But suppose.a conditional sale, or a conditional lien given 
by the proprietor on the stock; and the holder of the contract 
to give notice to the somnmnissioncrot loans of this fact, alleging 
the condition to have been forfeited, and filing a caveat against 
the payment of interest, &c., to the original proprietor, and the 
permission of a transfer by a how is. the commissioner to 
act ? 

Is such a contract obligatory baiereee the parties to it? It 
certainly is, unless there be something in.the character of this 
stock to except it from the operation of contracts made by the 
proprietor with regard to it. I perceive nothing in the acts of 
Congress which stamps any such exception on the stock. 
This stock is nothing more than so much debt due from the 
United States, and the certificates which evidence the debt are 
made assignable. T'he stock is property in the hands of the 
individual, and constitutes a portion of his estate. I can per- 
ceive no reason why any specific contract made by him, with 
regard to it, should not bind him as effectually. as a contract 
with regard to any other portion of his property. Inthe case 
that I have put, of a conditional sale or a conditional lien, it 
may become a question whether the condition has been for- 
feited. This question it is not for the commissioner of loans 
or the Secretary of the Treasury to agitate and decide. What, 
then, is to be done in such a case? JI answer, in the Janguage 
of Mr. Secretary Hamilton in the case of the rival assignees, 
‘‘Send them to the courts,”’ 

_As it may often become a question who is the proprietor of 
the stock in the sense of the act of Congress, so also may it 
become a question who. is the attorney in fact of that proprietor. 
In general, powers of attorney are revocable at the pleasure of 
the grantor; and he who holds the last power is the only attor- 
ney in fact. But this is not universally true. For a power of 
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attorney coupled with an interest, (e. g. to secure a debt,) is 
not revocable at the pleasure of the grantor.—(See the case of 
Hunt vs. Rousmanier’s administrators, 8 Wheaton, 174.) The 
case stated by Mr. Biddle is alleged to be precisely such a case. 
William Liddard, the owner of stock, gave a power of attorney 
to George Bingley to transfer the stock to secure a debt, it is 
said, due from Liddard to Bingley; afterwards Liddard, by a 
subsequent power to a different person, professes to revoke that 
‘to Bingley, and to authorize this second attorney to make the 
transfer. Does this last power revoke the former? It does, if 
the former was a naked power; but it does not, if the former 
was a power coupled with an interest. Now, whether it be such 
a power within the meaning of the principle of law, or whether 
the interest with which that power might have been originally 
coupled be a subsisting interest, or had been extinguished be- 
fore the grant of the second power, is a mixed question of law 
and fact, which must be decided before the officers of the 
government can ascertain which of these two atypmeys is the 
present lawful attorney, who, under the act of Congress, is 
authorized to transfer this stock. Who is to decide this ques- 
tion? Not the commissioner of loans, nor the Secretary of the — 
Treasury? ‘They have neither the means nor the time, con- 
sistently with their other duties, for such a decision. How, 
then, can it be properly settled but by sending the parties to 
the courts, where the question can be tried with every advan- 
tage of law and evidence? 

{t may be objected that such an appeal can be made to a court 
of chancery only; and that, to give effect to the proceeding, it 
will be necessary to make the commissioner of loans, or the 
Secretary of the Treasury, or the President of the United States, 
or all three of them, parties defendants, to pray for an injunction 
against these officers, to prohibit a transfer under the adversary 
power, and to pray for a decree ordering a transfer under the 
power held by the complainant; and that these officers, repre- 
senting quoad hoc the United States, can no more be sued than 
the United States. To which I answer, that the commissioner 
of loans, being the ministerial officer in this case, is the only 
officer who need to be made a party; and if it be conceded that 
he cannot be compulsorily called before the court, as represent- 
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ing quoad hoc the United States, it is at best a privilege, which 
may be insisted on or waived at the pleasure of the govern- 
ment; and in this instance it is for their relief that it should 
be waived. It has occurred several] times within the last ten 
years, that controversies have arisen under private acts of Con- 
gress ordering the payment of money to an individual; or his 
legal representatives or assigns, which of several representatives 
or assigns was the party entitled to receive it. Injunctions 
have been obtained from the courts of the district enjoining 
the head of the department from paying the money to the ad- 
versaries of the complainant, and the bill has gone on to pray 
for a decree ordering the payment to the complainant. I have 
been officially asked whether the head of the department was 
bound to respect these injunctions, and to appear as a defend- 
ant to the suit. I have answered that the executive branch of 
the government could not be compulsorily controlled by the 
judiciary in the discharge of its appropriate functions. But I 
have advised that the head of the department should respect 
the injunction in such cases; and that, instead of appearing as 
an ordinary defendant to the suit, he should file a suggestion 
protesting against the authority of the court to coerce his ap- 
pearance and submission to their decree, but declaring his wit- 
lingness, in the particular instance, to respect and abide their 
decision. I have thought this course best suited to the genius 
of our institutions and laws, and the habits of our people. No 
inconvenience has resulted frum it; the officers of the govern- 
ment have declared themselves greatly relieved by it, and jus- 
tice has been done among individuals. I recommend a similar 
course, with regard to these powers, in the case stated by Mr. 
Biddle; adding to the suggestion which he shall file a statement 
of the amount of the stock, and the name in which it stands, 
and that, in submitting the case to the court, he acts under the 
instructions of the Secretary of the Treasury; and I recommend 
that he be instructed to refuse to act under either power until 
the question shall have been thus judicially settled, unless the 
parties shall remove the difficulty by an agreement among them- 
selves. 

With regard to these private or extrajudicial caveats, I under- 
stand the learned counsel of the bank, Mr. Binney, (whose 
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letter of advice is among the documents sent to me,) to concur 
in the opinion that they ought to be respected by the commis- 
sioner of loans; ‘‘ but that the agents of the treasury should 
direct the course which is to be pursued.’’? This I have already 
endeavored to advise. In my former opinion, I suggested that 
the ground of the caveat should be, in every instance, set forth, 
in order that the commissioner of loans might be enabled to 
decide whether the case was one which called for a suspension 
of payments on the stock. The reason for this suggestion 
was, that, without such a guard, caveats might be interposed 
for the mere purpose of vexation. These it would be unjust to 
respect. But I did not propose to devolve on the commissioner 
of loans the responsibility of deciding in a doubtful case. On 
the contrary, I have in that opinion expressly advised, that 
wherever there was room for doubt, the parties should be sent 
to the courts of the country; throwing nothing on the commis- 
sioner but to disregard caveats for which the parties would 
assign no ground, or grounds manifestly frivolous and vexa- 
tious. Isee no reason to alter that opinion. In concluding, 
you will be pleased to observe that I recommend respect to 
caveats only where the caveator presents a case of specific 
claim or lien on the stock. { would not regard the caveat of 
a general creditor of the stockholder, nor even of a judgment 
creditor; because it is at least questionable whether a court of 
chancery would attach stock on the bill of such a creditor, in 
the lifetime of the stockholder. (Nantes vs. Corroch, 9 Ves., 
189; Dundas vs. Dutens, 1 Ves., jr., 196; Rider vs. Kidder, 10 
Ves., 360; Guy vs. Pearkes, 18 Ves., 197; Francis vs. Wiggell, 
i Mad., 264; McCarthy vs. Gould, 1 Ball & Beat., 389; Grogan 
vs. Cooke, 2 Ball & Beat., 233.) 

Ii. With regard to attachments by a general creditor. 

In my former opinion, I contemplated the case of an order 
proceeding from a court of chancery to a commissioner of loans, 
and not an attachment under the custom of London, which 
has been adopted by the statutes of several of the States. I 
fooked to a court of chancery, because of the power of that 
tribunal to mould its relief to the particular circumstances of 
the case; and because I presumed, therefore, that a creditor 
would more naturally apply to that court than to a court of 
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law, whose more rigid forms of proceeding might not admit 
of an application of the remedy of foreign attachment to the 
case. In England, it has been decided that an execution on a 
judgment at law cannot be levied on stock; and that a court of 
chancery will not aid the infirmity of the. law in this respect, by 
attaching the stock at the suit of a general creditor. Whether 
oyr courts of chancery would follow the English precedents in 
this particular, is questionable... If they would, they would 
refuse the attachment; if they would not, they would award it; 
and their awarding it would be proof that, prama facie at least, 
they considered stock as subject to the debts of the stockholder, 
and that a court of chancery had power to reach it. Suppose q 
court of chancery, then, to award such an attachment, and to 
enjoin the commissioner of loans from paying interest and per- 
mitting a transfer of the stock by the stockholder till the farther 
order of the court: shall a commissioner respect the injunction; 
or shall he, in contempt of it, permit the stockholder to receive 
the interest or transfer the stock? ‘This is the question to 
which I looked; and my opinion was, that the process of the 
court ought to be respected. I see no reason for changing this 
opinion. I do not think that it becomes the government, who 
are merely stakeholders in the case, to stand between the debtor. 
and his creditors, and prevent the trial and judicial decision of 
the question whether the stock be, or be not, liable to the claims 
of creditors. If it shall be said that the value of the stock de- 
pends on its being protected in the hands of the holders, and 
that it was not the intention of the acts of Congress which 
created it to subject it to the claims of the general creditors of 
that holder; the answer is, that the construction of these acts 
is a fair and proper subject for judicial decision, and that the 
submission of the question to such a decision by the officers 
of the government will be a waiver of this or any other objection 
that may be urged against the liability of stock to the claims 
of creditors. I have said that I would not regard the private or 
extrajudicial caveat of a general creditor; but when a court has 
taken up the subject, and by its interlocutory order has declared 
the stock liable, I think that it becomes the ministerial officers 
of the government to pause and await the ultimate decision; 
and if dissatisfied with the decision of the inferior tribunals, the 
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question may be carried to the Supreme Court of the nation, 
where every political consideration affecting the stock, and 
bearing on the question of its legal liability, will be fairly 
weighed and justly determined; and where a decision, once 
made, will establish a precedent for the government of the 
commissioner in all future cases of the same kind. 

That the United States, the debtor on this stock, being a 
sovereign, cannot be sued, is unquestionable. But this is a. 
privilege which the sovereign may assert or waive at pleasure, 
‘4nd which he will assert only when his dignity calls for such 
assertion. It would be inconsistent with the dignity of the 
United States to be sued fora debt which they had refused 
to pay, because a sovereign is presumed to be always ready 
to do justice of his own accord; and having once decided that 
a claim is unjust, it would be inconsistent with the idea of sov- 
eteignty to have that decision authoritatively questioned by any 
other tribunal. But the cases which we are considering stand 
clear of this principle; for, without insisting on the distinction 
between a suit against the United States and a judicial process 
against a ministerial officer touching a matter within his pecu- 
liar ministry; and supposing, for the sake of argument, the 
officer to be identified with the government;—in neither of the 
cases which have been put is there a suit against the United 
States to compel the payment of a debt which it has refused. 
The United States dispute no debt. They are merely stake- 
holders. They acknowledge the debt, and are ready to pay it. 
The difficulty lies in deciding to whom the debt shall be paid; 
and, instead of a degradation, it is a relief to the sovereign to 
fhave the aid of his courts in deciding this question. 

Hence, both in private caveats founded on specific claims, 
Where the matter of right was questionable, and in attachments 
and orders of injunction flowing from judicial authority at the 


_ guit of a general creditor, I would advise that the commissioner 


of loans be instructed to respect the proceeding, and abide the 
decision of the courts. If the proceeding be one which calls 
for the appearance of that officer as a party to the suit, I would 
further advise that he be instructed to refer himself to the dis- 
trict attorney, and that he appear under a suggestion like that 
which I have described; taking care to waive no legal question 
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which it may be deemed essential to raise with regard to the 
immunity of the stock from the contracts of the holder, or any 
other question which may be supposed calculated to affect 
either the value of the particular stock, or the political interest 
of the government in the creation of future stock founded on 
loans. In the case of the Bank of England vs. Lum, (13 Ves. 
577,) Lord Eldon says, that ‘in all the acts creating stocks or 
annuities, there is also a clause declaring that these stocks 
shall not be attached, sequestered, or taken in execution;’’ he 
adds, ‘‘ and, in fact, they are not liable to payment of debts in 
any way, while the party is living, except under a commission 
of bankruptcy; and I Have always doubted whether the legis- 
lature, who meant to give a sort of peculiar value to stock in 
the life of the party, did not also mean that he should have 
the power of devising it; and that it should go to the devisee, 
not through the executor or administrator, but by the effect of 
the devise; and that it should go to the executor or adminise 
trator only in default of the devise directed by that clause;’” 
meaning a clause in the statute which. directed that a devise 
of stock should be attested by two or more credible witnesses. 
In the same case, his comment on the provision in the British 
statutes, that the stock should be assignable and transferable as 
the acts direct, indicates a stricter opinion on the force of these 
words than seems to have been given to the analogous provision 
in the acts of Congress by Mr. Bradford and Mr. Secretary 
Hamilton. It seems to be clear, from this case, that British 
jurists and statesmen consider the immunity of the stock from 
attachment, &c., as enhancing its value, and as having been 
so intended by the British Parliament. Whether this immu- 
nity results from the positive provisions of the British statutes 
to which Lord Eldon adverts, but which are not found in 
our statutes; or whether the same immunity might not be judi- 
cially deduced from the character of the subject, as stock, and 
government stock, or from the clause which makes it transfer- 
able only on the books of the treasury;—are important ques- 
tions, considered in a political view, which ought to be care- 
fully saved in the suggestion I have proposed, and the immu- 
nity insisted on in such suggestion. 

It may not be amiss to observe, that in England the court 
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of. chancery will not entertain a bill for the specific execution 
of a contract for the transfer of stock. (Nuttram vs. Thornton, 
10 Ves. 159; see Hovenden’s note on this case, 1 vol., 212.) 
And although these decisions might well justify the disregard 
of a private or extrajudicial caveat founded on a contract to 
transfer, yet, as cases may exist of a character so peculiar as to 
induce our courts of chancery to entertain a bill for the specific 
performance of such a contract, I would recommend a respect 
to any interlocutory order or injunction of such a court ad- 
dressed to the commissioner of loans, growing out of such a 
bill; while, in the suggestion which he should file on his ap- 
pearance, the question should be raised of the authority of the 
court to decree a specific performance. 

In short, my advice is, that the commissioner of loans respect 
the orders of the court; but that, in appearing under them, he 
waive no immunity which belongs to the stock, and no objec- 
tion which applies to the action of the court on the subject; 
but that, on the contrary, these questions be expressly raised 
and urged. This done, if the decision of the court of the last 
resort be in favor of the complainant, such decision must, I 
think, be respected. ~ 

Hitherto I have spoken only of attachments and orders of 
injunction from a court of chancery. 

Let us proceed to the case of attachments under the State 
law of Pennsylvania. The opinion expressed by Mr. Brad- 
ford, the former Attorney General of the United States, was, 
‘‘that the stocks of the United States standing in the names 
of individuals on the books of the treasury are not subject to 
attachment by the laws of Pennsylvania; and that the service 
of a writ of attachment on the officers of the treasury, with 
intent thereby to attach the debt due from the United States 
to the individual who may be the defendant in such attach- 
ment, would be wholly unavailing.’’ Your predecessor, Mr. 
Crawford, instructed Mr. Cheves, the predecessor of Mr. Bid- 
dle, to act in conformity with that opinion. Yet I learn, from 
the letter of the learned counsel of the bank, before referred 
to, that, notwithstanding this opinion and instruction, these 
attachments have been proctically respected by the commis- 
sioner of loans; and he considers the instruction as defective, 
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because, while it directs a conformity with Mr. Bradford’s 
opinion, it does not go on to say what course shall be taken 
with these attachments. But I understand the instruction as 
clearly implying that they shall be disregarded; because Mr. 
Bradford declares them nullities, and Mr. Crawford directs 
that they shall be so treated. So that, if you are satisfied to 
repeat that instruction, the sense is sufficiently obvious to war- 
rant a more explicit declaration of the purpose. 

But, understanding that you wish my views also on this 
subject, I will proceed to express them. Debts due by indi- 
viduals are certainly within the attachment law of Pennsyl- 
vania; such debts due by individuals to the absent or abscond- 
ing debtor may certainly be attached in the hands of these in- 
dividuals as garnishees. Iam not familiar with the mode of 
proceeding in the State courts of Pennsylvania under their 
local law; but upon the terms of their statute, more especially 
when taken in connexion with what I understand from Mr. 
Biddle must be the form of the judgment, I cannot discern 
how the remedy can be applied to the stock of the United 
States. The law requires the process to be levied in the hands 
of the debtor of the absconding defendant; but neither the 
commissioner of loans nor the Secretary of the Treasury meets 
this description; for they are not the debtors on this stock. 
The only debtor is the United States; and how can the process 
be levied in the hands of the United States? Waiving the 
objection that the United States are not suable, there is no 
officer appointed by law to represent the United States to this 
purpose. The first step, therefore, required by the law, seems 
inapplicable to this case. Again: the law contemplates such 
debtors as may, In certain cases, be examined on interrogato- 
ries. But how can that impersonal being, the United States, 
be examined on interrogatories? Again: I understand Mr. 
Biddle to.say that the debt in the hands of the garnishee being 
established, the judgment must be that the garnishee pay the 
debt. The judgment thus becomes a personal one: the com- 
pulsive point of the judgment is, that the garnishee pay the 
debt; and this judgment may, I presume, be enforced by ex- 
ecution. Now, against whom can such a judgment be cor- 
rectly rendered? Not against the commissioner of loans; for 
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he owes no debt to the absconding defendant, nor does he 
hold in his hands any fund from which the debt can be made. 
The judgment, therefore, cannot be rendered against the com- 
missioner of loans individually. Nor can it be rendered against 
him as the representative of the United States, the debtor; for 
he is not the representative of the United States to this pur- 
pose. He is merely a ministerial officer, with limited minis- 
terial functions which do not reach this case. He has no 
power to sell the stock. His power is limited to receiving 
transfers, and paying dividends on it to the proprietor or his 
representatives. ‘The judgment, therefore, cannot be against 
the commissioner of loans, either individually or officially. It 
cannot.be against the United States, because no process can 
be served on the United States to lead to the judgment, as 
already stated; and because the United States, though the 
debtors of the absconding defendant, are debtors only sub modo, 
and not under such a modification as to warrant the only judg- 
ment which it is said can be rendered on such process—a judg- 
ment of immediate payment. And again: while the United 
States might be willing, for the purpose of justice between in- 
dividuals, in a case in which it is merely a stakeholder, to 
waive its exemption from suit, I have not advised that it 
should be waived to their own prejudice, so as to take from 
their stock an immunity which may give it value, and embar- 
rass them, politically, in making future loans. 

In. short, in every light in which I can view the process of 
foreign attachment under the laws of Pennsylvania, the remedy 
seems to me to. be technically inapplicable to the case. But I 
think it much more desirable that this proposition should be 
decided by the courts of Pennsylvania themselves than that it 
should be arbitrarily assumed by the officers of the government. 

I would advise, therefore, in the first place, that an effort be 
made. to draw a decision from these courts. I understand 
from Mr, Biddle that there are attachments now pending before 
that court which have been levied in his hands as garnishee. 
In some one of these cases let a motion be made to quash the 
attachment as against the garnishee, on the grounds that he is 
not liable to the process because he is not the debtor, and that 
stock of the United States is not subject to attachment. If 
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the court shall decide in conformity with Mr. Bradford’s opin- 
ion, (which there is no reason to doubt,) there will be an end 
put to any further difficulty on the subject; and thus an end 
will be put to it, in a manner most respectful to the courts of 
the country, and far more satisfactory to our citizens than by 
a silent contempt of the process on the part of the officers of 
the treasury. 

If, from any cause unforeseen by me, this course cannot be 
pursucd, I see nothing better that can be done than to repeat 
the instructions of Mr. Crawford as founded on the opinion of 
Mr. Bradford. 

WM. WIRT. 

To the SEcRETARY OF THE TREASURY. 





CONCERNING LAND PATENTS. 


Patents should not issue for lands inadvertently sold. 

Sales of land excepted from sale by act of Congress are void for want of au- 
thority. 

The decision of a court as to the invalidity of the claim, causing the exception, 
will not correct the original error. 

A purchaser of a tract as to part of which there was authority to sell, and as to 
the other part there was not, has the option to avoid the entire contract, or to 
receive a patent for such part as could be sold. 


ATTORNEY GENERAL’s OFFICE, 
October 22, 1828. 


Sm: On the case stated from the General Land Office, under 
date of the 6th instant, it is my opinion that no patent ought 
to issue for lands which have been inadvertently sold without 
any legal authority to sell them; the mistake having been 
brought to the knowledge of the Commissioner of the General 
Land Office before the emanation of the patent. Lands excepted 
from sale by acts of Congress ought not to be sold; and if they 
have been inadvertently sold, the sale is void fur want of au- 
thority. To issue a patent for lands which the government 
had no power to sell, is a measure which [ cannot advise. No 
subsequent decision of a court as to the invalidity of the un- 
confirmed claims, whose pendency led Congress to except these 
lands from public sale, can correct the original error; for, after 
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such a decision, the result will still be that these lands have 
never yet been sold: they have not been sold, because there 
‘was no power to sell them. ‘The sale was void in its incep- 
tion; and such lands remain among the unsold lands of the 
United States, and must be offered again for sale when there 
shall be power to offer them. It will be far better to undo, or 
to consider as already absolutely undone, what has been done 
without authority. These sales are now, in legal contempla- 
tion, mere nullities; and with the discovery and full knowledge 
of the fact before us, why should we persist in the error, and 
affect to clothe with the solemnity of a patent an act which we 
know to be utterly null and void? 

My opinion and advice is, that the purchasers from the 
United States be informed of these mistakes; and that, in so 
far as their purchases have included lands inadvertently sold, 
without authority, they are void. Cases may arise in which 
the same purchase has included lands which there was au- 
thority to sell, with other lands which there was no authority 
to sell; and the purchaser may have been induced to make the 
entire purchase by the value which he attached to the lands 
which there was no authority to sell. In such a case, the con- 
tract being one and entire, ant! founded in mistake, it ought to 
be considered wholly void, at the option of the purchaser; or, 
if he prefers it, he might receive his patent for the land which 
there was authority to sell, excluding from it that which there 
was no authority to sell. 

WM. WIRT. 

To the SECRETARY OF THE TREASURY. 





PATENT TO BE SUSPENDED UNTIL TERMINATION OF SUIT. 


An appeal under act of 26th May, 1824, must be taken within twelve months; 
but as an attempt for redress is to be made before the Supreme Court of the 
United States, patents are to be suspended. 


OFFICE OF THE ATTORNEY GENERAL, 
| October 27, 1828. 


Sir: In answer to your letter of the 27th ultimo, I have to 
observe, that in consequence of the misapprehension of the 
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district attorney of Arkansas, in relation to the 9th section of 
the act of 26th May, 1824, the statement required by that sec- 
tion was not forwarded to me in the case of Sylvanus Phillips, 
until after twelve months from the time of the rendition of the 
decree in his case; and by a communication from that officer, 
received since my return, I learned that his motion for appeals, 
in that and other.cases, made at the last term of the superior 
court of the Territory, was rejected on the ground of ifs not 
having been made in time. Itis my purpose to try whether 
the Supreme Court can apply a remedy to the case, of which I 
entertain very great doubts; but in the mean time it may be as 
well to suspend the patents. 
I have, &c., 


WM. WIRT. 
GrEo. GraHam, Esq., 


General Land Office. 





PENSION LAWS. 


The act of the 2d March, 1821, to reduce and fix the military peace establishment 
of the United States, has neither repealed nor changed in any manner the claims 
for pensions given by the analogous act of 1815 and the acts to which it 
refers. 


ATTORNEY GENERAL’S OFFICE, 
November 17, 1828. 


Si: In answer to your inquiry of the 13th instant, I have 
the honor to state, as my opinion, that the act of the 2d March, 
1821, to reduce and fix the military peace establishment of the 
United States, has not repealed or changed in any manner the 
claims for pensions given by the analogous act of 1815 and the 
acts to which it refers. ‘There is no positive repeal of these 
provisions in the act of 1821; and a virtual or implicative repeal 
is only permitted where there is some repugnance between the 
last act and the former. None such exists in this case. If, 
therefore, the words of the 11th section of the act of 1821 were 
not broad enough to continue the claim to pensions, I should 
consider them as supported by the antecedent unrepealed laws: 
being satisfied that Congress had no intention, by the act of 
1821, to alter the existing military system, farther than to re- 
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duce the establishment, and to make the positive changes which 
they have made by the act of 1821. I am of the opinion, 
therefore, that the 11th section of the act of 1821 must be libe- 
rally construed, as recognising-all the objects more especially 
provided for by the 7th section of the act of 1815, and, among 


these objects, the claim to pensions. 
WM. WIRT. 
To the Secretary oF War. 





GOVERNOR CAS8S’S CLAIM. 


Governor Cass having been employed by the government to perform services 
which did not belong to his duty as governor of the Michigan Territory, he 
has a fair claim to compensation on the principles of a quantum meruit. 


ATTORNEY GENERAL’S OFFICE, 
December 12, 1828. 

Str: I understand the facts stated in Governor Cass’s letter 
of the 26th November to be admitted; and if so, Ican perceive 
no ground on which his claim can be properly resisted. His 
salary as governor is a compensation for his services as gov- 
ernor. But the services for which he claims do not belong to 
his duty as governor of the Michigan Territory; and having 
been employed by the government to perform these services, 
he has a fair claim for them on the principles of a quantum 
meruit. The facts conceded, his right, I think, is undeniable. 


WM. WIRT. 
T'o the SecreEtTaRy oF War. 





POWER OF THE PRESIDENT TO REFUND MONEYS. 


The President of the United States has not the power under the constitution and 
laws to order moneys paid into the treasury upon judgment and execution, 
upon the penalty of a bond, tobe refunded several years after the payment 
was made, 


ATTORNEY GENERAL’S OFFICE, 
January 10, 1829. 
Sir: I have examined the case of Robert Eaton, with refer. 
ence to the question submitted for my opinion, to wit: “ Whether 
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the President has power to order moneys paid into the treasury 
by judgment and execution, upon the penalty of a bond, to be 
refunded several years after the payment made?’’ and I am of 
the opinion that no such power exists, either under the consti- 
tution or laws of the United States. The power given by the 
constitution to the President, ‘‘to grant reprieves and pardons 
for offences against the United States, except in cases of im- 
peachment,’’ is manifestly inapplicable to the subject. The 
act of 3d March, 1817, ‘‘ supplementary to the act for the relief 
of persons imprisoned for debts due to the United States,’’ au- 
thorizes the President to discharge from prison any debtor to 
the United States, who may be proved, to his satisfaction, to 
be unable to pay the debt for which he was imprisoned; but 
provides that the judgment shall remain good and sufficient in 
law, and may be satisfied out of any estate which may then, 
or at any time afterwards, belong to the debtor. This, it is 
obvious, is just as inapplicable to the case as the constitutional . 
provision. I am not aware of any other power conferred on 
the President, either by the constitution or laws of the United 
States, which can be supposed to touch the question; and am, 
therefore, of the opinion that the power which Mr. Eaton in- 
vokes does not exist in the President, and can be found only 
in the Congress of the United States. 
WM. WIRT. 
To the PRESIDENT oF THE UNITED SrTaTEs. 


CONSTRUCTION OF THE ACT OF JANUARY 6, 1829. 


The act of 6th January, 1829, is confined to the settlers dislodged by the Cher- 
okee treaty of May, 1828. 


OFFICE OF THE ATTORNEY GENERAL, 
January 17, 1829. 
Sir: My opinion on the case stated from the Land Office 
is, that the act of the 6th instant, ‘‘ respecting the location of 
certain land claims in the Territory of Arkansas, and for other 
purposes,’’ is confined to the same class of settlers embraced 
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by the act of the 24th May, 1828—to wit, to the settlers dis- 
lodged by the treaty with the Cherokees of May, 1828. 
I have, &c., 





WM. WIRT. 
Hon. R. Rusa, 


Treasury Department. 





SPANISH GRANTS. 


A Spanish grant made upon false suggestions would have been cancelled by the © 
Spanish sovereign, and an American court of equity should not lend its aid to 
enforce it. 


A grant made December 2, 1820, was in violation of the 8th article of the treaty 
of cession. 


The settled policy of Spain was to parcel out her colonial domain with reference | 


to the single object of population; and grants for the purpose of speculation 
were not tolerated. 

It is competent only for the sovereign making the grant to release the condition 
on which it was made. Matters in excuse of non-compliance are not the sub- 
ject of judicial inquiry. 


Apri 1, 1829. 


Sir: Owing to professional engagements contracted by Mr. 
Berrien before his appointment as Attorney General, the case 
of Arredondo, among others, has been placed by the President 
under my direction, and I proceed, at his desire, to answer 
your letter of the 4th February, which, with the accompany- 
ing documents, has been handed over to me for this purpose. 

Your answer is so full and so judiciously drawn, that it leaves 
very little for me to suggest in the way of amendment. There 
are a few points, however, to which I should be glad to call 
your attention, and which you will please to consider not as 
substitutes for any ground taken in your answers, but as addi- 
tional and supplemental thereto. 

1. It is left questionable by the recitals in the supposed grants 
whether Arredondo did not represent himself and family as set- 
tled on the lands in question before the grant; it is possible that 
the meaning of the recital is, that he was settled with his family 
in East Florida merely, and not on the land.. If, however, the 
representation was, that he was settled with his family on the 
land, and the fact were not so, it ought to be directly denied, 
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and relied on as a misrepresentation which should avoid the 
grant. | 

2. It is very clear from the recitals in the grant that the land 
was represented to the Spanish intendant as vacant, having 
been abandoned by the Indians who had formerly occupied it; 
and that it was upon this representation that he declared the 
lands to be Crown lands, and granted them to Arredondo and 
son—if, indeed, the grant be a genuine one: whereas I am told 
they were not vacant, nor abandoned by the Indians; but, on 
the contrary, that they had constantly been,-and still were, 
occupied by the Indians at the date of the alleged grant. Gen- 
eral Call, who is here, and is also engaged in this case, sup- 
poses that the surveyor Pintado could never have gone actually 
upon the land, so as to qualify himself to support this represent- 
ation of this petition, which led to the grant; but, whether he 
did or not, he (General Call) understands this representation 
to have been false in point of fact. If so, 1 should deem it 
advisable that the answer should recite this misrepresentation, 
and take the ground, distinctly, that if the grant did proceed 
from competent Spanish authority, (which you will still deny,) 
it was fraudulently and surreptitiously obtained, by imposing 
on the Spanish authorities a false representation of facts; and, 
as it would have been cancelled by the Spanish sovereign on 
that ground, so it may be cancelled by the sovereign authority 
of the United States; and that a court of equity cannot, con- | 
sistently with the principles which govern that tribunal, lend 
its aid to give effect to a grant obtained by fraud and misrepre- 
sentation. 

3. The alleged order of Ramirez, extending the time for 
commencing the settlement for one year more, is said to have 
been made on the 2d December, 1820. I should think it ad- 
visable that the answer should treat this order as equivalent 
to an original grant, and therefore as void, not only for the want 
of original power in Ramirez to have made such a grant, but 
because made at a time when, according to the treaty of cession, 
the grants of Spain were no longer to be respected, and made, 
therefore, in violation of the treaty. — 

4. { should think it proper to insist in the answer that the 
long fixed and settled policy of Spain was to parcel out her 
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Colonial domain with reference. to the single object of pepula- 
¢ion; and that, accottling to that policy, grants for the purpose 
of speculation were not tolerated; that the role which reqnired 
‘the settlement to commence within three years, did not con- 
template a mere formal commencement, which should open the 
lands immediately to speculation in the hands of the grantee, 


but.a fair and bona fide commencement, to be followed up and 


completed with all reasonable diligence; whereas, in the present 
instance, it is rhanifest, from the showing of the petitioners 
themselves, that the purpose of Atredondo and son.in obtain- 
ing this grant (if it ever was obtained) was.in direct contraven- 


tion‘of the settled policy of the Spanish Crown, for the purpose | 


of speculation and sale; that if agything like a settlement was 


ever attempted by Arredonde and Aion within the time. limited. 
bythe grant, (which oxght to be ‘denied ») it was a mere color | 


‘and show of a commencement, for. the purpose of proceeding 
at “onee to. their feading and paramount object of speculation, 
‘as -wilt be manifest froma the dates of me several deeds set forth 
wits. the'petition: - : | 

6." Fou-have said in your. answer that there was nothing ‘in 
the‘eiccumstances set forth in the petition to absolve Arredondo 
And. son ‘from. a cotnpliance with that condition of settlement on 


which the validity of the grant was-to depend. I concur en-. 


tirely with you in this position. I would haye added, that, as 

the Bradt itvelf, ‘apon: that express condition, was the act of a 
eoverbign: i it was ut a matter for judicial inquiry whether any 
Camnstanices had arisen to excuse a compliance with that con- 





dition; ‘but that it was competent only ‘to the sovereign who 


had imposed the condition. to release it, or to excuse a non- 
compliance with it; and now to the sovereign power of the 
United States, who tare taken, under the ura the pines of 






sffissioners, in the case of Levy, a purchaser under Arredondo 

and son, that this was not the only grant which Arredondo had. 

received in East Florida from the Spanish intendent, but that 

there had been a previous grant or grants to him; whereas I 

understand that, according to the Spanish regulation, the peti- 

tioner as required to take an oath that he had received no 
Vou. u—I13 


SB. "te would ‘seat, ‘ain the evidence Seite the board of aie | 


io 
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previous grant. The correctness of this conjecture will, I 
understand, soon be tested by an agent who will be sent by 
the government to Havana, to examine the Spanish archives 
with reference to this: and other subjects of inquiry. Should 
the fact turn out to be as I have supposed, it will be proper to 
introduce this fact into your answer, as a new and distinct 
ground for avoiding the last grant, on the ground of fraud and 
imposition on the Spanish authorities.. 

There will be no difficulty in your obtaining leave to with- 

draw the original answer, and file a new one, in which you can 
incorporate at the proper places in your foriner answer the sug- 
gestions which I have made; or, if the withdrawing your former 
answer should be objected to, you can, without doubt, have 
leave to file a supplemental answer, taking these new grounds. 
. I would recommend that you move for an order on the peti- 
tioner to file all the original papers on which he relies, for the 
purpose of ascertaining, by inspection, the genuineness of those 
papers, and the mode of authentication; and, among other 
thing, whether they be rubricated according to the Spanish 
forms, and in what books belonging to the Spanish archives 
they have been registered and recorded: this latter clew ought 
to be in the hands of the agent who visits the Havana. 

Among the papers which. eught thus to be filed, should be 
the petition of Arredondo and son for the grant, for the purpose 
of ascertaining more precisely the representations on which 
this grant was founded. This paper, or a copy of it, is not 
among the papers annexed to the petition; nor is the report of 
the surveyor Pintado. They ought both to be there. 

I recommend, also, that a call be made for the specific power 
from the Crown of Spain to Ramirez, under which he professes 
to act in making this grant. The recital of such a power in 
the grant will not suffice. We must see the power itself, or 
an authentic copy of it; and the agent who visits Havana ought 
to compare this copy with the original, or to take a copy from 
the original while at Havana. I am strongly under the impres- 
sion that Ramirez had no such power, and that what he alludes 
to in the grant was simply a letter from the King, exhorting 
him in general terms to encourage the settlement of the province 
by all the means in his power; which can be fairly copstrued 
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only as eerie to an encouragement within the scope of the 
standing regulations. I find that the commissioners of the 
land claims in West Florida refer to an edict of the King of 
Spain in 1754 as the basts of all the colonial land regulations. 

This document I have not seen, though it may possibly be in 
the batch of those regulations which is about to be published 
here by the authority of the government. I would recommend 
that whatever Spanish edicts or regulations are relied on in the 
trial of the cause should be incorporated in the record, or so 
specifically referred to by the record as to leave no doubt of. their 
identity when the cause comes here. | . 


es I have, &c., oe 
i io an WM. WIRT- 7 
Tomas Dovetass, Esq., 
District Attorney U. 8, St. i aad 
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‘OPINIONS 


| oF | . 
HON. JOHN MACPHERSON BERRIEN, OF GEORGIA: 


APPOINTED MARCH 9, 1829. 


CONTRACT WITH PERSICO. 
‘The terms of the specific appropriation of the $d of March, 1829, control they 
general provisions of the act of 1823 concerning the disbursements of public 


money, so that the President may fulfil the contract of the late President with 
Persico. 


Avronuer Geseain s OFFIce, | 
March 13, 1829. 


Sm: I have the botie: to ‘acknowledge the receipt of your 
communication of the 11th instant, delivered this morning, 
with the accompanying documents, relative to the contract be- 
tween the late President of the United States and Luigi Per- 
sico; and asking my opinion whether the money stipulated to 
be paid by that contract forthwith, can be so paid, consistently 
with the provisions of the act of 1823, “‘ concerning the dis- 
bursements of public money.”’ 

In reply, I have to state that the general provisions of the 
act of 1823 seem to me to be controlled by the terms of the 
specific appropriation of the 3d March, 1829. 

This appropriation was made ‘to enable the President of 
the United States to contract with Luigi Persico,’’ &c. The 
discretion of that officer -was to be exercised in regulating the - 
terms. of that contract, and was equally applicable to the ¢tme 
of payment as to the. amount to be paid. If it were necessary 
to strengthen this view, it might be done by referring to the 
proposals of Mr. Persico, which are certified by the chairman 
of the Committee on Public Buildings to have constituted the 
basis on which the estimate and appropriation were made. 

I am therefore of opinion that there is nothing in the act to 
which you have called my attention to inhibit the fulfilment 
of the contract entered into by the late President of the United 


! 
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States with Mr. Persico, under the act ‘“‘ making appropriations 
for the public buildings and other purposes.”’ 

Conforming to your request, I return, herewith, the papers 
which accompanied your communication. 

I have the honor to be, very respectfully, sir, your obedient 


“servant 
JN. MACPHERSON BERRIEN. 


‘To the Secretary OF THE T'REASURY. 





sd 
CLAIM UNDER TREATY WITH SPAIN. 


The Spanish owners of certain negro slaves who were shipped from Havana for 
Pensacola in an American vessel, which was captured under the guns of the 
fort at Barrancas, then occupied by an American force under the command of 
Colonel George M. Brooke, and whilst proceeding to adjudication were seized, 
with the vessel, by a revenue vessel, and carried into the port of Mobile, 
where restitution of the slaves was awarded, é&c., and the vessel condemned, 
have not a claim embraced by the provisions of the treaty with Spain. 


OFFICE OF THE ATToRNEY GENERAL, 
March 31, 1829. 


Sir: I have to acknowledge the receipt of your letter, and 
the documents accompanying it, relating to the claims of the 
representatives of D. Nagle and A. T). Frias, preferred under 
the act of Congress of the 3d March, 1823, for carrying into 
effect the 9th article of the treaty with Spain. I proceed to 
state to you my opinion on the question, whether this claim 
‘¢is embraced within the provisions of the said treaty, and of 

‘the above-mentioned act of Congress?” — 

The original claimants were the proprietors of certain negro 
slaves, who were shipped from the port of Havana, in the 
island of Cuba, to be transported to Pensacola—both places 
being then within the dominions of the King of Spain, although 
the latter was temporarily occupied by the troops of the United 
States. The shipment was made in an American vessel, which 
was captured under the guns of the fort at Barrancas, then oc- 
cupied by an American force under the command of Colonel 
George M. Brooke, of the United States army. While pro- 
ceeding to adjudication under this seizure, she was boarded 
and carried into the port of Mobile by a United States revenue 
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boat; judicial proceedings were had; the vessel and cargo were 
condemned; but restitution of the slaves was awarded, on the 
ground that the capture, in order to divest the owners of the 
slaves of the right to restitution, must be made by a ‘‘commis- 
siqned vessel of the United States.”’ 

The words of the treaty are as follows: 

“The United States will cause satisfaction to be made for 
the injuries, if any, which, by process of law, shall be estab- 
lished to have been suffered by the Spanish officers and indi- 
vidual Spanish onoysbicaded by the late operations of. the Amer: 
ican army in F'lorida.’ 

The act of 1823 authorizes the judges of the superior courts 
established at Pensacola and St. Augustine, in the Territory 
of Florida, ‘‘to receive and adjust all claims arising within 
their respective jurisdictions of the inhabitants of the said Ter. 
ritory, or their representatives, agreeably to the peveon of - 
the 9th article of the treaty with Spain.”’ 

To bring a case within the provisions of the treaty, there 
must be— 

1. Aninjury. 2. That injury must be established by process 
of law. 3. It must have been suffered in consequence of ‘the 
operations of the American army in Florida. 4. It must have 
been inflicted on'a Spanish officer or an individual Spanish in- 
habitant of the said Territory. 

I confine my view to the first and fourth of these requisites; 
and FI am of opinion that this claim is not embraced in the 
provisions of the treaty with Spain, nor of the act of Congress 
passed to carry it into effect. 

In the first view.—In the sense in which the term is used in 
the treaty, there was no “‘injury’’ done to the owners of these 
slaves. They were shipped on board of an American vessel 
in violation of the laws of the United States, and were pro- 
tected from forfeiture only. because the original capture was not 
made by a ‘‘ commissioned vessel of the United States.’? The 
original capture by Colonel Brooke was lawful. It had, ac- 
cording to the technical decision pronounced by the Supreme 
Court, the double and opposite effect of subjecting the vessel 
and cargo to forfeiture, aud of protecting the slaves from the 
subsequent seizure of the United States revenue boat. Resti- 
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tution was ordered, not because the slaves found on board the 
Constitution were lawfully there,.but because the seizure by a 
military officer did not preclude the right and claim of the 
owner, although, being lawful, it was efficient to prevent a 
subsequent seizure by the revenue boat of the United States. 
This is, I think, clearly damnum absque injurid. The seizure 
by Colonel Brooke was lawful; no wrong was therefore com- 
mitted. On the contrary, but for that seizure, the slaves would 
have been liable to forfeiture on the subsequent capture by the 
revenue boat. The decree of the Supreme Court was not an 
award of restitution to innocent claimants. The property was 
én delicto; but a strict and technical construction of the law, 
as applied to the mode of capture, prevented the enforcement 
of the forfeiture.. 

In the second view.—Considering the question with refer- 
- ence to the 4th requisite before stated, the answer is even more 
obvious. 

The United States have bound themselves by the 9th article 

of the treaty to cause satisfaction to be made for injuries, &c., 
suffered by the Spanish officers and individual Spanish inhab- 
itants, &c., &c. 
_ The claimants in this case were Spanish merchants, domi- 
ciled in Havana, in the island of Cuba, and not inhabitants of 
the Territory of Florida. They are clearly, therefore, not 
within the terms of the treaty; and as certainly excluded by 
the provisions of the act of Congress which was passed to carry 
that treaty into effect, which authorizes only the adjustment 
of the claims of the inhabitants of the Territory of Florida, 0 or 
their representatives. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

JN. MACPHERSON BERRIEN. 

To the SEcRETARY OF THE TREASURY. 





PUBLIC SALES AND PRIVATE ENTRIES OF LANDS. 


Lands struck off on the last day of a public sale and not paid for, are not subject 
- to private entry prior to being again offered at a public sale. 
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Such tracts are not unsold lands at the close of the public sale, but are to be 
regarded as reverted lands. 
ATTORNEY GENERAL'S OFFICE, 
April 1, 1829. 

Srr: I have the fiosoe to acknowledge the receipt-of your 
communication, accompanied by a letter and sundry documents 
from the Commissioner of the General Land Office, who pro- 
poses, with reference to the case pees by those documents, 
the following questions: 

1. Were the lands which were sold on Saturday, the last: 
day of the sale, and not paid for, subject to private entry pre- 
vious to their being again offered at public sale? 

2. Has the receiver acted legally, or has he faithfully. exe- 
cuted the trust reposed in him, in permitting the highest bidder 
ata sale made under the provisions of the sixth section of the 
act of the. 24th of April, 1820, who failed to pay, to enter the 
same lands on the next day at the minimum price? 

If the first of these questions be answered in the negative, 
it decides the second. If the lands which were sold on the 
last day of the sale, but not paid for, were not subject to the 
private entry of any one previously to their being again offered 
at public sale, the register certainly could not have acted legally, 
or have faithfully executed his trust, in permitting an entry to 
be made at the minimum price by the very individual who had 
failed to fulfil his own previous contract, and thus created the 
exigency of which he was availing himself. Unless the law 
be utterly inadequate to the purposes of its enactment, such a 
result could not be legitimately produced. 

I address myself, therefore, to the inquiry, whether lands 
sold on the last day of-sale, but not paid for, were subject to 
private entry without being again offered at public sale; and 
Iam clearly of. opinion that they were not. 

The sales in this.case were made under the act of 1820; and 
the question is considered with reference to that act. 

The second section of that act provides that, if the highest 
bidder shall fail to make payment on the day on which he pur- 
chases, the land shall be again exposed to sale on the next 
day of sale, and disqualifies such bidder from becoming a 
purchaser. 
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The third section declares that lands which have been offered 
for sale, and remain unsold at the close of a sale, shall be sub- 
ject to private entry; but excepts from this provision lands which 
may have reverted to the United States for non-payment, and 
certain sections in the States of vme and Indiana, theretofore 
reserved. 

The fourth section provides that no sland which have re- 

verted, or which shall hereafter revert, to the United States, for 
failure in any manner to make payment, shall, after the Ist 
day of July next, be subject to entry at private sale; and then, 
after providing for lands which may have reverted before the 
Ist day of July next, after the date of the act, declares that ‘all 
lands which shall revert after the said 1st day of July next, for 
failure of payment, shall be offered at public sale at such time 
as the President shall direct.’? 
* Now, I apprehend that the land which was seld on the last 
day of the sale could not be included in the description of lands 
unsold at the close of the sale. ‘The purchaser at any time 
during that day might have completed his contract by the pay- 
ment of the purchase money; but after the close of the sale, 
when the time of payment had gone by, its condition was 
that of land which had been sold, but not paid for, and which 
had, therefore, reverted to the United States; but which, having 
so reverted after the sales had closed, was liable to be disposed 
of in the terms of the fourth section, at a subsequent sale, to be 
designated by the President. 

I am, therefore, of opinion that the land sold on the last day 
of the sale, but not paid for, was not subject to be sold at private 
sale, by entry at the land office, either by the former purchaser 
or by any other person, until the same had been again exposed 
to public sale in the manner pointed out by the fourth section 
of the act of 1820, and at such time as the President of. the 
United States should by his proclamation direct; and, conse- 
quently, that the receiver did not act legally, and faithfully 
execute his duty in permitting such entry to be made. 

JN. MACPHERSON BERRIEN. 

To the Secretary oF THE TREasURY. 
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LAND CERTIFICATES MAY ISSUE TO SURVIVING PARTNERS. 


A land certificate may, under the act of 1828, for the relief of Messrs. Edgar & 
Macomb, issue to Alexander Macomb, the survivor of the firm: mane had pur 
chased public lands at the sales in New York. 


SavannaH, May 11, 1829. 


Sm: 1 have received your letter, and have examined the 
documents which accompany it. 


it is very certain that, on principles of mercantile law, a sur- 
viving copartner is the sele legal representative of the rights 
and credits of the commercial concern, and is accountable over 
to the legal representatives of his deceased associate. If the 
contract entered into by Mesers. Edgar & Macomb had been 
carried into effect, and the question related to the emanation of 
® patent for the lands, the rule would be subject to qualifica- 
tions which it might be necessary to consider. But, in point 
of fact, a portion of the personal funds of the partnership was 
applied to a particular object, and for a specific purpose, Which 
was never constmmated; the character of personalty, therefore, 
still adheres to them. If, then, by the terms of the original 
contract, a power of reclamation had been reserved to the pur- 
chasers, instead of subjecting to forfeiture for non-fulfilment of 
the contract, there is no doubt but that the surviving copartner 
would have been alone competent to exercise this power. 

In the case under consideration, however, the rights of the 
copartnership, as well as of the individuals, to these funds, 
were completely divested. The funds themselves were forfeited, 
and became the absolute property of the government. The 
subsequent provisions of the act of 1828 were merely gratuitous, 
‘The benefit conferred was a pure donation, and the United 
States had full right to prescribe the terms on which it should 
be conferred. The parties beneficially entitled under it could 
have no other title than that created by its mere provisions; 
and rights resulting from the previous relations of the purchasers, 
if they conflicted with those created by the act, must necessa- 
rily have yielded to them. It was- competent to the United 
States to have provided, in such a case as that under conside- 
ration, that the boon conferred by that act should be distrib- 
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uted, in equal portions, to the surviving copartner and the 
representatives of his deceased associate. 

_ The provision which was in fact made is, that the certifi- 
cates should only be issued ‘to the person who originally 
forfeited the lands, or to his heir or heirs.’’ There is an inac- 
curacy in this expression. The lands were not forfeited, be- 
cause the title was not complete but on payment of the whole 


, purchase money. The forfeiture related to the payment made, 


= 


and this payment was part of the funds of Edgar & Macomb. 
That copartnership was therefore the person by whom the for- 
feiture was incurred, and as it is to all legal purposes represented 
by the survivor, he is entitled, as such, to the certificate bree 
for by the act. 

I am, therefore, of opinion that the certificate for the amount 
of the forfeited payment. may issue to ‘‘ Alexander Macomb, 
who has survived William Edgar; which.said Alexander Ma- 
comb and William Edgar were copartners, under the firm of 
Edgar é& Macomb, and, ee such, purchasers of public lands at 
the sales in New York. 

JOHN MACPHERSON BERRIEN. 

‘To the Secretary or THE T'REASURY. 





ADVANCES TO PUBLIC MINISTERS. 


The President being intrusted with the subject of the diplomatic intercourse 
of the United States with foreign nations, may, in his discretion, advance 
money to a minister going abroad over and above his outfit. 


_ ArrorNEY GENERAL’s OFFICE, 
: June 15, 1829. 

Sir: The question which you have referred to me in the 
communication which you did me the honor to address to me 
on the 13th instant, is in the following words: ‘‘ Can the Pres- 
ident of the United States, legally, under the act of Congress 
of the 3lst of January, 1823, make an advance to the minister 
of the United States about to be sent: to Colombia, South 
America, beyond the amount of his outfit?’’ 

In answer to this inquiry I have to state, that, upon a careful 
examination of the subject, it appears to me that the whole 
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matter rests in Executive discretion® ) and is not affected ey the 
provisions of the act referred to. 

I think it is very clear, from the terms 1 of the act, that ad- 
vances to foreign ministers were not in the contemplation of 
the legislature at the time of framing it. It is true that it for- 
bids, in general terms, the advance of public money in any case 
whatever; but the subsequent specifications of the act seem to 
me to restrict and qualify the generality of this inhibition. 
These authorize advances, under the direction of the President 
of the United States, to disbursing officers of the government, 
when such advances are necessary to the prompt and faithful 
discharge of their public duties; and to persons in the military 
and naval service who may be employed on distant stations, 
where the discharge of the pay and emoluments to which they 
are entitled cannot be regularly effected. Now, if the com- 
pensation to be made to the diplomatic agents of the govern- 
ment had been supposed to be embraced within the inhibitory 
provisions of this act, it is difficult to conceive that Congress 
should have omitted to invest the President with a similar dis- 
cretion in relation to these agents. Many cases will certainly 
occur in which it will be more difficult for the government to 
fulfil its engagements on the score of compensation to this latter 
class of agents, than any which can be selected among the 
other. Let us take, for example, the very case which suggests 
this inquiry; and it may be safely affirmed that the state of 
communication between Washington and Bogota would have 
presented a stronger appeal to the exercise of this discretion 
than any which are provided for by the act; which authorizes 
the inference, that if the act we are considering had been 
deemed applicable to the foreign intercourse fund, a correspond- 
ing provision would have been made, extending the executive 
discretion to this class of cases also. 

The President will be pleased to observe that this argument, 
founded on the probable intention of the legislature, is not 
urged for the purpose of extending the operation of the proviso 
to cases not within its letter, but to exclude from the inhibitory 
clause a class of cases which, it is believed, were not within the 
contemplation of Congress at the time of passing the act. 

But, apart from the preceding argument, it may, I think, be 
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safely maintained that thescase which we are considering is not 
affected by the provisions of the act of the 3lst of January, 
1823, on another ground. 

The diplomatic intercourse of the United States with foreign 
nations is, by the constitution, intrusted to the executive de- 
partment of the government; the Senate being associated for 
this purpose with the President. Congress, as such, (that is 
to say, the Senate and House of Representatives, in their legis- 
lative capacity,) can only act upon this subject through the 
medium of an appropriation bill. It is not intended.to touch 
the question of the power of Congress to withhold an appro- 
priation which is necessary to carry into effect a treaty with a 
foreign goveriment, which, having been duly ratified by the 
appropriate constitutional functionaries, has become a part of 
the supreme law of the land; but merely to bring to the view 
of the President the fact, that in the general organic distribu- 
tion of power among the several departments, this particular 
subject was drawn from the general legislative action of the 
government. It is adverted to here, in connexion with the 
inquiry, whether the inhibitory words of the act of 1823, gen- 
eral as they are admitted to be, can be supposed to have been 
Intended to be made applicable to a subject which the consti- 
tution had thus placed under the exclusive control of the exe- 
cutive department? or whether they are not, on the fairest prin- 
ciples of interpretation, to be limited to those cases which, 
coming within the scope of ordinary legislation, may be reason- 
ably supposed to have been in the contemplation of Congress, 
and to have been intended by them to be subjected to the in- 
hibitory provisions of the act? 

This argument is fortified by a reference to the course of 
legislation on this particular subject. Referring to these, it will 
be seen that Congress have limited themselves to providing the 
means of carrying on the foreign intercourse of the United 
States; accordingly, sundry acts entitled ‘‘acts providing for 
the means of intercourse between the United States and foreign 
nations,’’ or for ‘‘ the expenses attendant on the intercourse 
of the United States with foreign nations,’’ the President is 
authorized to draw out of the Treasury, ‘for the support of 
such persons as he shall commission to serve the United States 
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in foreign parts,’’ certain sums appropriated by those acts; and 
these sums are thus placed at his disposal, without any other 
limitations than those imposed by these acts; that is to say, as 
to the amount to be paid to each class of diplomatic agents, 
and the obligation to account specifically for all such expendi- 
tures as may in his judgment be made public, by a statement 
thereof annually to Congress. Thus, then, the President is 
in effect himself the disbursing officer; and the discretion which 
is left to him by these acts, seems to me to be in perfect con- 
formity to the spirit uf the constitution, and indispensable to 
enable him to regulate with advantage the diplomatic concerns 
of the United States. 

{ do not, therefore, doubt that it is in the power of the Presi- 
dent to make the proposed advance to the minister of the United 
States about to be sent to Colombia. 

JOHN MACPHERSON BERRIEN. 

To the Presipent or THE Umrrep States. 





CLAIM OF PIERRE BONHOMME TO SITE OF FORT GRATIOT. 


Pierre Bonhomme has no claim, which can be recognised by the Executive de- 


partment, to any lands within the military reservation on which Fort Gratiot 
stands. 


Whatever right the priority of his location may have given to him, the same has 
not been recognised by Congress, under whose authority only can a patent 
issue for so much of the land embraced i in his claim as lies without the limits 
of the military reservation. 

Arrorney GENERAL’s OFFICE, — 
June 16, 1829. 

Sir: By the statement of the Commissioner of the General 
Land Office, it appears that the land on which Fort Gratiot 
stands, and certain lands adjacent to it, had, before the 21st 
August, 1818, been. reserved by the President of the United 
States for military purposes; and that on that day letters were 
addressed to the register and receiver of the land. office at 
Detroit, notifying jp him the fact of such reservation. 

The conflicting. claim of Pierre Bonhomme to the same land, 
it appears by the same statement, was filed on the 3lst Decem- 
ber, 1808, under the provisions of the 2d section of the act of 
the 3d March, 1807; but no other proceedings appear to have 
been had upon euch claim before that commission. 
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This claim was again presented to commissioners acting 
under the authority of the act of the 11th of May, 1820, and 
confirmed, with a suggestion of the expediency of changing 
the location, as it includes the lands on.which Fort Gratiot 
stands. The executive department having considered the report 
of this commission, particularly in relation to lands reserved 
for military purposes, as being exceptionable, the whole matter 
was referred to Congress; who thereupon passed the act of 17th 
April, 1828, which confirms the claims purporting to be con- 
firmed, or recommended for confirmation, by the commissioners 
last referred to; with a proviso, that such act should not be 
construed (inter alia) ‘‘ to extend to any lands occupied by the 
United States for military purposes. - 

From this summary, it is manifest that Pierre Bonhomme 
has no claim which can be recognised by the executive depart- 
ment to any lands within the military reservation on which Fort 
Gratiot stands. Whatever sight the priority of his location 
may have given to him, that right has not been recognised by 
Congress; under whose authority, as given by the act last re- 
ferred to, a patent can only issue for so much of the land em- 
braced in his claim as lies without the limits of such military 
reservation. 

-It is seen, by the statement of the Commissioner of the Gen- 
eral Land Office, that this land was many years since occupied 
by the United States for military purposes; and the fact is recog- 
nised in the decision of the commissioners. Whether the claim 
of Pierre Bonhomme, founded on the priority of his location to 
the military occupation of these lands by the government of the 
United States, ought to. have been recognised by Congress, is 
not for us to decide. It suffices that that claim was inchoate, 
and not susceptible of enforcement, but by the aid of the gov- 
ernment;-and that aid has been afforded, on terms which ex- 
pressly forbid the extension of the confirmation to the lands 
incladed within the military reservation. 

In the actual posture of this matter, I arg, therefore, of opin- 
ion that it is the duty of the executive department to maintain 
the claim of the United States to the land 80 agluces within 
the military reservation above referred to. 

JN. MACPHERSON BERRIEN. 

To the Secretary or War. 


N 
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CLAIM OF WILLIAM THARP, LATE A SUTLER. 


William Tharp, late a sutler in the United States army, and administrator of 
the estates of certain deceased soldiers, is entitled, not as administrator, but 
as creditor of the deceased soldiers, to have his accounts examined by thé 
accounting officers of the treasury, and to be paid the arnounts respectively 
ascertained to be due, if the balance due the soldier shall in each case he 
adequate. 

Atrorney Generat’s OFFIck, 
June 24, 1829. 


Str: From the statement which you have transmitted to me, 
it appears that William Tharp, late a sutler in the army of the 
United States, having administered on the estates of sundry 
private soldiers who died in the service, claims, as such admin- 
istrator, the sums due to those soldiers respectively. 

It is stated that those letters of administration were granted 
to the applicant in Mississippi, Louisiana, and in the District of 
Columbia; and it appears that Congress, by an act approved 
the 22d May, 1826, have authorized and required the proper 
accounting officers to settle with the applicant on the same 
principles of equity and justice which are extended to sutlers 
under existing army regulations; with a proviso, “that no larger 
sums shall, in any case, be awarded to said Tharp, on account 
of his claims against a deceased or deserted soldier, either as 
principal or interest, than appears from the muster and pay 
rolis to have been actually and justly due to such non-com- 
missioned officer and soldier from the United States.’’ 

The act moreover makes the accounting officers judges of 
the validity and equity of the accounts exhibited by the appli- 
cant. - 

In this state of things, he claims that, being the legal repre- 
sentative (administrator) of the deceased soldiers, he is entitled 
as such to receive from the government whatever arrears of pay 
may be due to them respectively, without regard to the amount 
of his claims against them as an individual; and in support of 
these. pretensions, he refers to the articles of war, which, after 
providing that an account shall be taken of the effects of soldiers 
dying in the service, ptoceeds to state that ‘‘such effects are to 
be accounted for and paid to the representatives of such de- 
ceased soldiers ;’’ and to the provisions relative to the setthement 
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of the claims of sutlers against deceased soldiers or deserters, 
which directs that such claims being adjusted in the mode 
therein prescribed, and transmitted to the Paymaster General, 
shall be paid ont of any arrears due to the deserter or deceased 
soldier, without waiting, in the case of deceased soldiers, for 
the ordinary process of administration in a circuit court. 

Under the act of the 22d May, 1826, the applicant, William 
Tharp, is entitled to receive the amount of any account against 
a deceased or deserted soldier, the validity and equity of which 
shall have been previously ascertained by the proper accounting 
officers to whom that power is confided by the act, if such 
amount shall have been due to such deceased or deserted soldier 
at the time of his death or desertion. Thus far, too, I under- 
stand the accounting officers are prepared to go; but the appli- 
cant asserts, in the case of deceased soldiets, a night, by virtue 
of his letters of administration, to whatever sum may be due 
to such soldier, as so much of the estate and effects of his 
intestate in the hands of the government; which, by virtue 
of such administration, as trustee for the creditors and next 
of kin, and wholly independently of his individual claim, he 
is entitled to demand. 

" This presents the general question, whether the government 
is bound to account to the administrator of a deceased soldier 
for the arrears of his pay. I present the question in this gene- 
ral form, without suggesting any inquiry as to the manner in 
which these letters of administration have been obtained, or 
as to the legal rights which they confer beyond the limits of the 
jurisdiction in which they were granted. 

The government is not amenable to the suit of the adminis- 
trator. His rights cannot therefore be enforced. But it is 
moreover charged with the public defence. The army is one 
of the instruments of that defence; and the rights of individuals 
must yield to the policy which regulates it. 

It is important to the government to prevent speculations on 
the arrears due to deceased soldiers. Whatever amount they 
may be indebted to the sutler, (who is part of the army,) having 
been ascertained in the mode specified in the regulations by 
‘¢ unequivocal evidence,”’ is to be paid. For reasons which 
are too cbvious to render it necessary to state them, it is the 
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policy of the government that the residue should go to the rela- 
tives of the deceased. Accordingly, in the general regulations 
for the army, promulgated in 1825, in art. 36, sec. 280, we 
find it provided that a book, to be entitled registry of deceased 
soldiers, shall be kept, *‘ into which shall be inserted the names 
of the soldiers, the place, date, and cause of their decease, the 
amount of their private effects, and the sums due to them at the 
time of their decease in pay proper, and extra pay for public 
work done according to regulations;’’ and this is declared to be 
done ‘to insure accuracy and fidelity in the settlement with 
their relatives.’’ 

In article 71, sec. 1120, of the same regulations, it is de- 
clared that ‘‘paymasters are not authorized to settle with the 
heirs or administrators of deceased officers orsoldiers, it being 
properly the duty of the accounting officers of the Treasury 
Department. ”’ 

These regulations breathe the same spirit, and have in view 
the attainment of the same ultimate object. The first secures 
the fund. The second guards the appropriation of it. It is 
withdrawn from the control of the paymaster, and placed under 
the direction of the executive department, that its application 
may conform to the policy of the government. 

If the rights of the administrator were intended to be ad- 
mitted as of course, and without qualification or restriction, 
why were the paymasters inhibited from making the settle- 
ment? Why, in that event, was the administrator subjected 
to the inconvenience of an application to the accounting offi- 
cers of the treasury? What account was to be stated? The 
amount due to the deceased was recorded in the book of 
registry. If the rights of the administrator were absolute, why 
should not the paymaster have allowed them without delay? 

To me the answer seems obvious. ‘The government was 
desirous of securing to the relatives of the deceased the little 
remnant of his effects, including the arrears of his pay. ‘They 
were aware that these would become an object of speculation; 
that soldiers often died at a distance from their original homes; 
that letters of administration were obtained with facility—often 
‘without the requisite security; and even when that was given, 
that the smallness of the amount involved, and, in most in- 
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stances, the situation of the relatives, would prevent the faith- 
less alministrator from being held to responsibility. 

What has been the practice of the government in cases of 
this kind is unknown to me, and may merit your inquiry. 1} 
presume that it has conformed to the preceding suggestions. 
This deduction is deduced, first, from the passage of the act 
of the 22d May, 1826. If the course had been to recognise 
the right of an administrator, such an act would have been un- 
necessary. Especially would it have been unnecessary to pro- 
vide for the audit and adjustment of the applicant’s demands 
against the deceased soldiers. These, in such event, would 
remain for settlement between the administrator and the cred- 
itors of the deceased. The United States would be bound to 
give him possession of the fund, and would have no right to 
inquire into the distribution of it. That this was not the view 
of Congress, is obvious from the passing of this act—which 
provides for payment, not to William Tharp, as administrator, 
but as creditor; not on the presentment of his letters of ad- 
ministration and of the whole arrears, but on the proof of his 
demand, and only to the extent to which it should be proved. 

That such was not formerly the opinion of your department, 
_ is obvious from the communication to which you have referred 
me, under date of the 9th of May, 1794, from the accountant 
of the War Department to Constant Freeman, Esq., in which 
he says: ‘*I am of opinion that the arrears of deceased soldiers 
may be paid by the sub-agents, if they have died within the 
period of pay-rolls, agreeably to the balance thereon, and pro- 
vided the money is placed in their hands; but if they should 
die after the time the rolls are extended to, the payment should 
be made by you, so that the settlement be complete from the 
time they were last paid until their decease. But it should 
appear in evidence that the payments are to the heirs or execu- 
tors; and if to an administrator, he should produce evidence 
that the deceased was in debt nearly to the amount of his 
arrears to the administrator, or that it was intended by the ad- 
ministrator to benefit the heirs of the deceased; the object is, 
to prevent speculations on the arrears of deceased soldiers.’’ 

In the absence of any other information as to the practice of 
the government, I presume it has conformed to the just and 
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benevolent principles announced in the foregoing communica- 
tion. I see no motive for departing from them. Mr. Tharp, 
under the act hereinbefore referred to, is entitled to have his 
accounts as sutler audited by the accounting officers of the 
treasury, instead of their being examined in the manner pre- 
scribed by the regulations; and the amounts respectively ascer- 
tained to be due are entitled to be paid, if the balance due the 
soldier shall in each respective case be equal to such amount; 
but I concur with you in thinking that you would not be just. 
ified in making any payment on the mere authority of the letters 
of administration. | 
JN. MACPHERSON BERRIEN, 
To the Secretary or War. 





ADDITIONAL RATIONS TO SUBALTERNS. 


Lieutenant Mordecai, being a subaltern in the army, and not in the performance 
of any staff duty, is entitled, by the act of 2d March, 1827, to an additional 
ration. 


ATTORNEY GENERAL’S OFFICE, 
June 30, 1829. 


Sir: I am unable to discover any principle on which the 
additional ration, allowed by the act of Congress of the 2d 
March, 1827, can be legitimately withheld from Lieutenant 
Mordecai. - 

The act gives an additional ration, in general terms, to all 
the captains and subalterns of the army, with the single excep- 
tion declared by the proviso, which is in. the following words: 
+¢ Provided, That no subaltern officer, who shall be in the 
performance of any staff duty, for which he receives an extra: 
compensation, shall be entitled to the additional ration herein 
provided for.’? Lieutenant Mordecai is a ‘‘subaltern in the 
army;’’ and is therefore entitled by the act to ‘one additional 
ration,’’ unless he is “‘in the performance of any staff duty 
for which he receives an extra compensation.”’ 

Now, he is confessedly not of the staff of the army, nor in 
the performance of any staff duty. He receives an additional 
compensation for his services in the Engineer Department; but 
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it is not that additional compensaticn which, alone, in the 
terms of the proviso, excludes him from the benefit of the en- 
acting clause. s 

It may be, that if this class of cases had been presented to 
the notice of Congress, they would have excluded them in the 
exception declared in the proviso. But they have not done 
so; and l am not prepared to say, that what Congress has ex- 
pressly given can be legitimately withheld, from a belief that 
they have not expressed what they intended, or what, perhaps, 
if their attention had been directed to this class of cases, they 
would have done in the provisory clause by which they have 
qualified the general enactment of the law. 

JN. MACPHERSON BERRIEN. 
To the Secretary oF War. 





PAYMENT TO THE UNITED STATES. 


The trustees of Messrs. Myers & Sons, who, having been unfortunate in the 
business of merchants at Norfolk, made an assignment in 1819, whilst owing 
the United States about 919,000, (which sum was afterwards reduced by them 
and their trustees to the sum of $10,240 65,) cannot properly claim that the 
detention of certain specie brought in by the Macedonian frigate, in 1821, 
amounted to a payment upon the debt of the United States so as to extinguish 
interest. 


Wasxuuieton, July 1, 1829.. 

Str: I have considered the case of Moses Myers & Sons, re- 
ferred to this office by your i at the instance of the 
agent of the Treasury. 

Moses Myers & Sons were merchants of Norfolk, who, 
having been unfortunate in business, on the 28th October, 
1819, made a general assignment of their effects, in trust, for 
the payment of their debts. At this time they were indebted 
to the United States in the sum of about $19,000. 

From the confidence reposed by the official agents of the 
government in the Messrs. Myers and their trustees, indulgence 
was from time to time extended to them, to enable the latter to 
callin the outstanding effects of the concern; and they have 
accordingly made various payments, reducing the demand, in 
the year 1821, to the sum of $10,240 65. 


~ 
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In the month of June of the last mentioned year, Captain 
Downes, of the Macedonian frigate, brought into the port of 
Boston $7,200 in specie, for the account of Messrs. Myers. 

On the 28th and 29th of that month, suits were brought in 
the court of common pleas in Boston, by R. M. Whitney and 
by Jacob Wicklehausen et al. against M. Myers & Sons, which 
were duly entered, and continued from term to term. In these 
suits, Captain Downes was summoned as their trustee. Other 
suits were brought in the same court, but were not prosecuted. 

In the following August, under the direction of the collector 
of Norfolk, to attach the specie in the hands of Capt. Downes, 
to satisfy certain judgments held by the United States against 
Myers & Sons, the district attorney of the United States in 
Boston filed a bill in behalf of the United States against Cap- 
tain Downes e¢ al. in the circuit court of that district; and 
such proceedings were had thereon, as to detain the specie to 
respond to the decree which should be rendered in the cause. 

Counsel were retained by Messrs. Myers & Sons, or their 
trustees, to aid the attorney of the United States in the prose- 
cution of their claims on this fund; after consultation with 
whom, it was deemed necessary, in consequence of the suits 
of Whitney and Wicklehausen, to bring another action against 
Captain Downes, in the name of the trustees, and to attach 
the specie; which was continued, to await the decision on the 
bill. 

At the October term of that court in the year 1821, a motion 
was made by the counsel for the United States to invest the 
specie, for the purpose of obtaining interest thereon; but, in 
consequence of the existence of the trustee suits in the State 
courts, the motion was reftised. 

The bill filed by the United States was continued until Oc- 
tober, 1824, when a decree was rendered for the complainants; 
from which an appeal was taken and allowed by R. M. Whit- 
ney, one of the respondents; and the cause coming on to be 
heard in: the Supreme Court in January term, 1828, the decree 
of the circuit court was affirmed. The money was thus placed 
at the disposal of the United States, subject to certain deduc- 
tions incurred in the prosecution of the claim, and the net bal- 
ance has been credited on the debt of Messrs. Myers & Sons. 
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The trustees now claim to be relieved from the payment of in- 
terest on the original debt, alleging that the amomnt so recov- 
ered myst be considered as having been paid to the United 
States in 1821,.and is consequently to be credited as of that 
date. 

I confess myself unable ta discover, from the perusal of the 
papers referred to me, any ground on which to sustain this pre- 
tension. The inquiry presented to me is, ‘‘.whether the Uni- 
ted States gught to allow interest on this amount, or any por-. 
tion of it, during the period it was in individual controversy, 
and under the control of the court?”’ _ 

The question, I presume, relates to the legality of the claim 
to interest. If any equitable circumstances exist to entitle the 
trustees to such allowance, the accounting officers would, E 
suppose, refer the claimants to Congress, as the proper tribunal 
to decide on such circumstances. I do not mean by the pre- 
ceding remark to intimate an opinion that such equitable cir- 
cumstances do in fact exist in the case; but merely to exclude 
the idea that I have examined it with a view to them. I have 
not done so, believing that the inquiry of the agent of the. 
treasury is properly confined to the legal rights of the parties. 

Considering the question, then, in this view, the claim to 
interest must rest on one or more of the following grounds: 

First. That the United States detained an amount of money 
belonging to Messrs. Myers & Sons, in the hands of Captuin. 
Downes; or, 

Secondly. If the mere fact of detention did not subject them, 
to this liability, then that they became so liable by neglecting 
to. prosecute their claim with due diligence; or, | 

Thirdly. It must be traced to an express contract on the. 
part of the United States to consider this as a payment made 
in 1821. 

The first ground seems to me to be untenable both in prin- 
ciple and fact. The United States were creditors of Messrs. 
Myers & Sons. ‘They had a clear night to endeavor to subject. 
this money to their claim. It was a right which imposed an 
ebligation on their official agents, the neglect of which would 
have been criminal. The existence of conflicting claims made 
it indispensable that the money should be held in deposite 
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during the litigation which was. necessary for their adjustment. 
On principle, then, the claim could not be sustained. . If the 
detention of this money by the United States, in the hands of 
Captain Downes, was injurious to the trust estate, it was an 
injury resulting from the exercise of an unquestionable right 
on the part of the government; and was, therefore, an injury 
without a wrong. But was it so injurious? From the state- 
ment to which you have referred me, it appears that Messrs. 
Myers & Sons, or their trustees, had retained counsel to aid 
the attorney of the United States in subjecting this money to 
the claim of the government. I am aware that the trustees, in 
their letter of the 27th December, 1828, question the correct- 
ness of this representation, stating that they will take ‘another 
occasion to examine in detail the misrepresentations of the dis- 
trict attorney, and to file [their] answer to his bill, for the pur- 
pose of showing that [they] were at no time principals, or had 
any agency in this suit.’’ But these are general allegations, 
unsupported by the promised examination in detail, so far as it 
appears from. any document which has been referred to me. — 
The statement of Mr. Blake, on the other hand, refers specifi- 
cally, and by name, to the counsel retained, and to the par- 
ticular measures which were adopted in consequence of con- 
sultation with him. I think it fair to assume that Messrs.. 
Myers & Sons, and their trustees, were so far ftom considering 
the interposition of the United States as injurious, that they 
felt their interest. connected with its enforcement; preferring to 
have this money applied to the debt due by them to the gov- 
ernment, rather than to see it subjected to the claims of their 
individual creditors, and that they were willing to aid in the 
accomplishment of this object. 

But, independently of this consideration, in paket of fact, 
the. money was not detained from the trustees by the act of the 
United States or its agents. It had been previously locked up 
by the suits of Messrs. Whitney and Wicklehausen, in which 
Captain Downes was summoned as a trustee, which were in- 
stituted on the 28th and 29th of June, while the first proceed- 
ing on the part of the government (that by bill in equity) was 
on the 16th of the following August.. ‘The interposition of the 
United States was, then, not the means of withholding the 
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money from the trustees; that had been already done, if I cor- 
rectly apprehend the effect of the Massachusetts State process 
by the suits referred to. The government, therefore, did no 
more than seek to apply to the payment of its own demand a 
sum of money which was already enfettered by the process of 
Messrs. Whitney and Wicklehausen, who were pursuing it re- 
spectively with a similar view—to subject it to their individual 
claims. It seems to me very clearly, then, that the claim to 
interest cannot be sustained on this ground. 

‘he second view would impose upon me the necessity of 
inquiring whether there was such negligence on the part of the 
United States, in the conduct of their suit, as to make them 
liable to the payment of the interest claimed. The question 
involves a fact, and the legal consequences resulting from it. 
Of the former Iam not advised; I do not know whether, in 
point of fact, there’ was negligence; nor do the papers which 
you have referred to me furnish such information. 1 perceive, 
indeed, that a suit in equity, instituted in 1821, was tried in 
the circuit court in 1824, and finally decided in the Supreme 
Court in 1828; but there is no evidence to show this delay was 
the result of negligence. 

Then, as to the legal consequences of negligence in the con- 
duct of this suit: The United States instituted this proceeding 
either in consequence of an agreement with the trustees of 
Myers & Sons, or in the independent assertion of their own 
rights as creditors. If the former be true, then the question 
must be referred to the agreement, which, being the law estab- 
lished by the parties, must govern the transaction. If the 
latter, then it is difficult to perceive how the trustees of Myers 
& Sons could found a legal claim to interest against the United: 
States. The government and the individual creditors were 
the real parties to this litigation, to one or other of whom the 
money was to be awarded, unless the trustees pressed (as it 
seems they did not) their suit against Captain Downes. Sup- 
pose the United States had discontinued their bill, choosing to 
rely upon some other means of recovering their debt. Their 
right to do so, in the absence of any agreement stipulating the 
contrary, could not be questioned. But the fund would not 
have been thereby unlocked; it would still have been necessary 
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to the safety of Captain Downes that the conflicting pretensions 
of the trustees and those of Messrs. Whitney and Wickle- 
hausen should have been settled. The trustees might, perhaps, 
have obtained possession by indemnifying Captain Downes; 
but that, if practicable at all, was equally so at any time during 
the pendency of the bill filed by the United States, It seems, 
moreover, that the agents of the government did all that was in 
their power to make the fund productive pending this litiga- 
tion; but that the circuit court of the United States refused to 
order it to be invested, because of the pendency of the suits 
in the State court, of which 1 have so often had occasion to 
speak. 

Again: the fallacy of this ground to sustain the claim to in- 
terest may be further manifested by the inquiry at what time 
that claim should commence. Unless in virtue of an express 
agreement made by competent authority, the pretension of the 
trustees, which throws the calculation of interest back to 1821, 
could not for a moment be tolerated. The charge could, at 
most, only commence from the time when the United States 
could, by the use of proper diligence, have rendered the fund 
available. ‘To this end, the conflicting claims of the private 
creditors must have been silenced by a decision in favor of the 
United States. Who is prepared to say within what time this 
could have been accomplished by proper diligence on the part 
of the United States? It is objected that the continuances were 
granted by the government; but, since their right to do so can- 
not be questioned, I apprehend no /egal claim to interest can 
be derived from its exercise. 

Directing our attention to the third view, I remark, that there 
is no evidence before us of any agreement on the part of the 
government to consider this sum of money in the hands of 
Captain Downes as a payment in 1821; that it seems to me most 
unreasonable to suppose that such an agreement was made; 
and that its validity, if, in point of fact, it had been entered 
into, would have been questionable. 

The government had from time to time extended indulgence 
to Myers & Sons, and their trustees, and were no doubt dis- 
posed, from a regard to their own interests, to accomplish the 
wishes of those gentlemen, by withdrawing the money in the 
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hands of Captain Downes from the claims of the individual 
creditors, and subjecting it to the demand of the United States. 
There is nothing to show that the assent of the government 
went beyond this. Indeed I should doubt their authority to 
do so; their right to release the judgment of the United States; 
or to credit it, pro tanto, on receiving an assignment specifically 
of the specie in the hands of Captain Downes. But, if they 
could not do this by express agreement, it is surely merely 
nugatory to pretend that such a consequence could be implied 
from the manner in which they conducted the proceedings 
before the circuit court of Massachusetts. If it could be main- 
tained that the government was liable to the payment of interest 
on the collateral securities which it receives from its debtors 
during the period employed in their collection, or could be held 
to strict account for each continuance which it might grant, 
the result would be, of necessity, an unrelenting and rigorous 
pursuit of its claims against its debtors. 

' Tam unable, sir, from the evidence referred to me, to see 
any ground on which I can advise you that the trustees of 
Messrs. Myers & Sons are legally entitled to the allowance of 
interest which they claim. 

JN. MACPHERSON BERRIEN. 
To the SecrETARY OF THE TREASURY. 





PAY AND EMOLUMENTS OF PAYMASTER. 


Where the acts of Congress designate the compensation of officers of staff, by 
a reference to the pay and emoluments of any specified rank in the line of the 
army, they must be taken to refer to the infantry unless otherwise expressed. 

The Attorney General concurs in an opinion delivered by his predecessor in 
1825, and takes occasion to remark that, where a question has been deliberately. 
settled by the proper department, under the eye of the government, during 
successive sessions of Congress, it should not be disturbed unless a very strong 
and pressing case shall be made for consideration. 


ATTORNEY GENERAL’S OFFICE, 
| July 2, 1829. 
Sir: I have read the opinion given by my predecessor on the 
17th of February, 1825, and some observations of the Paymas- 
ter General, in relation to the claim of Major Wetmore; and 
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have examined the several acts of Congress on this subject. 
Concurring, as I do, in the opinion above referred to, it is un- 
necessary for me to trouble you with an extended argument. 

Tracing the legislative history of this question, I find that 
by an actapproved May 4, 1812, the President was empowered 
to appoint as many district paymasters as in his judgment the 
service might require, who were to receive the pay and emol- 
uments of a major of infantry; and a paymaster to each regt- 
ment on the peace establishment, who was to receive the same 
pay as a captain in the regiment to which he belonged. 

That, by an act approved on the 14th of April, 1814, he was 
authorized, with the advice and consent of the Senate, to ap- 
point so many assistant district paymasters, not exceeding 
thirty, as the public service might in his opinion require, who 
were to receive the pay and emoluments of a captain of infan- 
try, and forage for one horse. 

That, by an act approved on the 24th April, 1816, regi- 
mental paymasters were retained, and provision was made for 
the appointment of one battalion paymaster to each battalion of 
the corps of artillery; which regimental and battalion paymas- 
ters, in addition to their other duties, were required to dis- 
charge the duties of district paymasters in such districts as 
should from time to time be assigned to them by the Paymaster 
General, under the direction of the Secretary of War; and these 
regimental and battalion paymasters were to receive the pay 
and emoluments of major. 

It is under this act that the question arises; and Major Wet- 
more contends that by the term ‘‘pay and emoluments of 
major’’ is meant (to use the words of the Paymaster General) 
“the pay, dc. of that rank in the staff of the army.”’ ‘This 
argument presupposes that the pay and emoluments of an offi- 
eer of that rank (a major) in the staff of the army were uni- 
form. I do not, however, find it to be so. 

On looking into the act approved the 4th March, 1813, I ob- 
serve, indeed, that adjutants general, assistant inspectors gen- 
eral, deputy quartermasters general , and topographical engineers, 
were to receive the-pay and emoluments of a major of cavalry; 
but in the act approved May 14, 1812, I see that district pay- 
masters were entitled to the pay and emoluments of a major of 
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infantry; and that by the act of 1808S, the chaplain was to re- 
ceive the same allowance—that is to say, of major of infantry. 
It is seen, therefore, that Congress have not uniformly regula- 
ted the compensation of major in the staff, so as to conform it 
to the pay and emoluments of a major of cavalry. On the 
contrary, it seems to me, that when they have designated the 
compensation of an officer of the staff, by a reference to the 
pay and emoluments of any specified rank in the line of the 
army, they have always intended to refer to the infantry, unless 
the contrary has been expressed. 

In the act of May 28, 1798, it was provided that the aids of 
the lieutenant general, the quartermaster general, the physician 
general, and paymaster general, should receive the pay and 
emoluments of a lieutenant colonel; and the aids of a major 
general the pay and emoluments of a major. The act does 
not designate infantry or cavalry; and yet I apprehend its ob- 
vious interpretation would confine it to the former. There was 
at that time no lieutenant colonel of cavalry, though such an 
officer was contingently provided for. Congress declares that 
certain staff officers shall receive the compensation allowed to 
a specified rank in the line. Such a rank is found in the in- 
fantry, but not in the cavalry. Can it be doubted that they 
meant to refer to that which had—not to that which had not 
existence; to that which would—not to that which would not 
furnish a rule? 

In what does the case under consideration differ from that 
referred to? The rank of major of cavalry did not exist in 1816. 
The act fixing the military peace establishment had declared 
that it should consist of artillery, infantry, and riflemen, and 
that the existing corps of engineers should be retained. Cavalry 
were not provided for. Did Congress mean to a rank known 
to and existing under law, or to one having no existence? For 
myself, [ cannot doubt the answer which is forced upon us 
by the legitimate rule of construction. It is true that certain 
staff officers were to receive the compensation formerly allowed 
to cavalry officers: but the answer is, that it was given while 
such officers were in existence, and was given eo nomine. 

Having previously stated to you my concurrence in the opin- 
ion of my predecessor, I do not propose to extend this argu- 
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ment. Iwill merely remark, additionally, that where, as in 
this case, a question has been deliberately settled, and the 
practice of your department, under the eye of the government, 
during successive sessions of Congress, has conformed to the 
decision then made, it does not seem to me to be proper to dis- 
turb it, unless a very strong and pressing case should be pre- 
sented to your Consideration. 
JN. MACPHERSON BERRIEN. 
To the: Secretary or War. 


BREVETS’ PAY AND RATIONS. 


The act of 1818 allows pay,to brevetted officers having commands according to 
their brevet rank; but the order of the Secretary of War provides that they 
shall have a command equal to double their ordinary or regimental command; 
which order conflicts with the act, and is therefore of doubtful validity. 

Brevet pay must nevertheless be limited to those ‘‘ who are on duty and have a 
command according to their brevet rank,’’ according to the language of the 
act, and cannot be legally extended to those whose command is double that 
which their regimental rank habitually authorizes, but which is, at the same 
time, not aceording to that to which their brevet rank entitles them. 

Extra rations are properly issuable to officers commanding at posts in the ordi- 
nary military acceptation of that term, and to those to whom, by special order 
of the President, they have been or may be directed to be issued. 

Both the Surgeon General and Paymaster General are entitled, and equally en- 

' titled, to allowances for fuel and quarters. 

Such allowances as are actually necessary for the marine corps, although unau- 
thorized by any act having express relation to that corps, may be made by 
considering the acts authorizing them to officers of the army as extending to 
the marine corps wherever the analogy i is complete. 


ATTORNEY GENERAL’ OFFICE, 
July 18, 1829. 

Sir: The questions which you have done me the honor to 
refer to my consideration are the following: 

1. How far, and to what extent, can brevet pay and double 
rations be allowed? 

2. Are the surgeon and paymaster generals entitled to fuel 
and quarters? 

3. Are laws passed for the organization or payiiieht of the 
army applicable to the marine corps ? 

Of brevet pay.—The first act which I find on this subject, is 
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that of the 6th July, 1812. The 4th section authorizes the 
President to confer brevet rank, but provides that officers bre- 
vetted shall not be entitled ‘‘to any additional pay and emolu- 
ments, except when commanding separate posts, districts, or 
detachments; when they shall be entitled to and receive the 
sume pay and emoluments to which officers of the same grades 
are now, or may be hereafter, allowed by law.”’ 

The act of the 16th April, 1818, is next in order. It pro- 
vides that brevet officers shall ‘‘receive the pay and emolu- 
ments of their brevet rank when on duty, and having a com- 
mand according to their brevet rank, and at no other time.” 
Under the provisions of these.acts, brevet officers are entitled 
to pay, as such, at no other time except— 

1. When in command of separate posts, districts, or detach- 
ments. — | | 

2. When on duty, and having a command according to their 
brevet rank. | 
' Let us look at these two provisions in their order: 

The first inquiry is—Can we collect from these acts, or 
otherwise, a satisfactory interpretation of the terms post, district, 
or detachment, in the sense in which they are used by Con- 
gress? 

The term post is of frequent use and of varied interpretation 
among military men. Besides the original and proper term, we 
have posts of honor, of exercise, of officers, &c. The original 
term is thus defined: ‘‘ In war, a military station; any spot of 
ground, fortified or not, where a body of men can be in a con- 
dition of resisting the enemy.’’ JDvzstrict, in a military sense, 
is defined to be “one of those posts into whith a country is 
divided for the convenience of command, and to secure a ready 
co-operation between distant bodies of armed men.’’ The 
same writer defines a detachment to be ‘‘an uncertain number 
of men, drawn out from several regiments or companies equally, 
to be marched or employed as the general may think proper, 
whether on an attack at a siege, or in parties to scour the 
country.’’ ; 

These definitions are.referred to, for the purpose of remark- 
ing that they are obviously inadequate in themselves to furnish 
a safe guide to the Executive in the interpretation of the acts 
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regulating brevet pay. Independently of all statutory authority, 
the power to determine what constitutes a post, district, or de- 
tachment, must therefore exist somewhere; since these terms, 
which are thus indefinite, must be defined in the practical 
application of the laws in which they are found, to cases as 
they arise. Accordingly the Secretary of War has, from time 
to time, with the approbation of the President of the United 
States, established various regulations which have been re- 
ceived and acted upon; and in the 9th section of the act of 
the 24th April, 1816, which relates to the subject of pay and 
emoluments, I find it provided ‘‘that the regulations .in force 
before the reduction of the army [shall] be recognised, as far as 
the same shall be found applicable to the service; subject, 
however, to such alterations as the Secretary of War may adopt, 
with the approbation of the President.”” 

“In the exercise of this power, the Secretary of War, on the 
Ist of March, 1825, with the sanction of the President, pro- 
mulgated Setthin ‘general regulations for the army;’’ and a 
document now before me, purporting to contain a statement of 
the *‘ brevet officers who received pay according to their brevet 
rank, within the year 1828,’’ shows the repeated exercise of 
this power by the same authority, in the establishment of other 
general regulations, and also of specific decisions in particular 
cases, as they occurred. 

Confining our view to the term post, which it is most im- 
portant to consider, and looking to the definition of that term 
as heretofore given, it would seem to result from the very na- 
ture of the thing, and without any special legislative authority, 
that the President, as commander-in-chief of the army, must 
be empowered to designate those particular stations to which 
this term should apply; or, in other words, to prescribe the 
points at which posts should be established; and, consequently, 
that every officer having brevet rank would be entitled, accord- 
ing to the provisions of the act of 1812, to the increased pay 
and emoluments of his brevet rank, when commanding at a 
separate post, which had been designated as such by the Sec- 
retary of War, with the approbation of the President of the 
aoe States. 

But this proposition is in some degree modified by the pro- 
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visions of the act of the 16th April, 1818. It is not necessary 
to contend that this act repeals that of 1812; but, to the extent 
in which they conflict, the latter act must be subjected to the 
operation of the rule, leges posteriores priores contrarias abro- 
gant. Now, they are notin perfect accordance with each other. 
The act of 1912 gives brevet pay to officers commanding sepa- 
rate posts, &c.—that is, as I apprehend, in chief command of 
such separate posts; and this without regard to the aptitude of 
their command, to their brevet rank, or (using the phraseology 
of the subsequent statute) without making it necessary that 
they should have ‘‘a command according to their brevet rank.’ 
But the act of 1818 declares that they shall be entitled to the 
pay and emoluments of their brevet rank, when on duty, and 
having a command according to their brevet rank, and at no 
other time. It is not, therefore, I apprehend, sufficient, since 
the passing of this act, to entitle a brevet officer to additional 
pay and emoluments, that he should be in command of a 
separate post, but that command must also be according to his 
brevet rank. 

Thus far the operation of the act of 1818 is to restrict that 
of 1812; but it has the effect, also, in another respect, to en- 
large the provisions of the last-mentioned act. 

If I am right in my apprehension of the act of 1812, it gave 
brevet pay only to officers having the chief command of separate 
posts, districts, or detachments. The act of 1818 dispenses 
with this requisition, and extends the allowance to all brevet 
officers ‘on duty, and having a command according to their 
brevet rank.’’ It does not limit the allowance to the officer 
commanding in chief at a separate post, but extends it to all 
brevet officers having commands appropriate to their brevet 
rank. In this particular, it enlarges the provisions of the act 
of 1812. | | 

According to this view, under the act of 1812, a brevet 
colonel commanding a separate post would have been entitled 
to brevet pay, although no more than a battalion was stationed 
there; and a brevet captain, actually commanding one of the 
companies of which that battalion was composed, would, under 
the same act, have been denied such additional allowance; 
while, according to the terms of the act of 1818, the latter 
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would be entitled, and the ‘former excluded. It is the fact of 
having the command of a separate post, which gives the brevet 
pay under the act of 1812. Itis the fact of the aptitude of 
the command to the brevet rank of the officer, which gives it 
under the act of 18t8. It is not required that such command 
should be in virtue ef, but must be according te, his brevet 
rank: that is, such a command as his brevet commission en- 
titles him to. : 

This exposition of the acts of 1812 and 1818 must be anders 

stood to relate solely to those cases in which, by the operation 
of existing laws, brevet rank can take effect. ‘Thus, when it 
is said, in the words of the act of 1818, that officers having 
brevet commissions are entitled to brevet pay when on duty, 
and having command according to their brevet rank, although 
not commanding a separate post, district, or detachment, the 
proposition is of course stated in subjection to those legal rules 
by which the cases are specified in which brevet rank shall 
operate. It is not for a moment imagined that the acts regu- 
lating brevet pay were designed, in any degree, to control those 
rules. These determine when brevet rank shall take effect— 
that is, when the officer holding a brevet commission shall 
have a command according to, or in virtue of, his brevet; and 
when this is ascertained, the acts of 1812 and 1818 apply the 
rule of compensation. The 61st article of the rules and articles 
of war still excludes the operation of the brevet in the regiment, 
troop, or company, to which the brevetted officer belongs. 
IT would adopt the view of the Secretary of War, and say 
that the act of 1812 still operates proprio vigore, to give brevet 
pay to all officers in cominand of separate posts, disregarding 
the question whether such command is according to their brevet 
rank; and that the act of 1S18 superadds the allowance to all 
other brevet officers having a command according to their brevet 
rank; but for the fact that this last-mentioned act, after declaring 
under what circumstances the officers of the army who have 
received brevet commissions (which includes all officers of 
the army who have received such commissions) shall be en- 
titled to the pay and emoluments of their brevet rank, im- 
mediately superadds the express inhibitory words, ‘‘and at no 
othertime.’’ In my opinion, therefore, the act of 1818 restricts, 
enlarges, and thus virtually supersedes, the act of 1812. 
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Practically, the same result which would have been pro- 
duced if the two acts had been allowed to operate, may have 
been attained by the power exercised by the War Department, 
under the direction of the President of the United States, of 
prescribing, in relation to each class of brevet- officers, what 
shall constitute ‘‘a command according to their brevet rank.”’ 


To effect this, certain general regulations have been from 
time to time promulgated by the Department of War; and in 
particular cases, to which the application of these general regu- 
[ations was doubtful, or which were not thought'to fall within 
their scope, specific orders have been issued. 


_I do not propose to go back beyond the regulations of the 
Ist March, 1825. In the volume in which these are promul- 
gated, (page 284, art. 71, sec. 1124,) there is the following 
provision: ‘‘Brevet officers shall receive the pay. and emolu- 
ments of their brevet commissions, when they exercise comi- 
mand equal to their brevet rank.”’ For example: a brevet 
captain must command a company; @ brevet major and a brevet 
lieutenant colonel, a battalion; a brevet colonel, a regiment; a 
brevet brigadier general, a brigade; 5 & brevet major general, @ 
division. 


. The first part of this order, with an exception which I wilt 
note presently, is but a reiteration of the law, and is therefore 
merely superftuous, since the enactment of Congress had 
already given the rule. The object of the second is to define 
what is the appropriate command of the several classes of offt- 
cers holding brevet rank; and this is done by specifying, in 
military technical language, as company, battalion, regiment, 
brigade, division, the part or portion of the army which officers 
of the respective classes must command. Indeed, this also is 
but an annunciation of the existing law; what constitutes a 
company, battalion, &c., is left to be collected from the acts of 
Congress in this behalf. 


The only difference between the regulation and the law is 
to be found in the omission of the word ‘‘ according’? and the 
substitution of the less appropriate word ‘‘egual.”” The differ- 
ence is merely verbal. He who exercises a command “ accord- 
ing”’ to his rank, agreeing with his rank, exercises a command 
which is ‘‘equal”’ to such rank so far as equality may be 
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affirmed to exist between things so dissimitar. Speaking with 
greater accuracy, it is equal to that which his rank authorizes. 

All that would seem to remain, to discover when an officer 
is entifled to brevet pay, under the acts of which I have spoken, 
and the regulations just referred to, is, to ascertain what con- 
Stitutes, by law, a company, battalion, &c. 

The act of 1799 declares that a division, in the ordinary 
arrangement of the army, shall consist of two brigades, and be 
commanded by a major general; and a brigade of two regi- 
ments, and be commanded by a brigadier general. 1 am not 
aware that in these particulars any different arrangement has 
been subsequently made. 

The act of 1821, to reduce and fix the military peace estab- 
lishment, provides that a regiment of artillery shall consist of 
certain specified regimental officers, and of nine companies; 
and that each company, besides officers, commissioned and 
non-commissioned, artificers, and musicians, shall contain for- 
ty two privates; and that a regiment of infantry shall consist of 
certain specified regimental officers, and of ten companies; and 
each company, besides officers, commissioned and non-commis- 
sioned, and musicians, shall contain forty-two privates. 

The act of 1790 requires that a battalion of artillery shall 
consist of certain specified officers, and of four companies. 

The act of 1792 made a battalion of infantry to consist of 
certain commissioned officers, and of three hundred and twen- 
ty non-commissioned officers, privates, and musicians. And 
the act of 1799, which authorized the President to raise a bate 
talion of riflemen, required that it should consist of the same 
number of officers and men as a battalion of infantry of the line. 
_ By the act of 1802, the battalion or command of a lieutenant 


colonel, or major, was made to consist, in the artillery of four, 


and in the infantry of five companies. Passing over interme- 
diate acts, that of 1821, we have seen, makes a regiment of 
artillery to consist of nine, and a regiment of infantry of ten 
companies; and provides in each case for a colonel, lieutenant 
colonel, and major. ‘This arrangement seems to have com- 
menced in 1802, previously to which, the regimental staff con- 
sisted of a lieutenant colonel commandant, and two majors, 
«&c.; but at that fime the command of a major, and subse- 
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quently that of a Heutenant colonel or major, seems to have 
been of a battalion or half of a regiment, which, in the infantry, 
we have seen, would have consisted of five companies, and in 
the artillery of four. The organization of the infantry into bat- 
talions eo nomine, appears to have been abandoned some time | 
before; but this, it is presumed, could not affect the question - 
I am considering. The number of companies which should 
constitute a regiment being given, and the staff of that regi- 
ment being designated, the command which would be accord- 
ing to the rank of the respective officers would seem to be dis- 
tinguished with sufficient clearness. 

If I am right thus far in the view taken of this subject, it is 
ascertained that the command, according to his rank of major 
general, is a division, consisting of two brigades; that of a brig- 
adier general, a brigade, consisting of two regiments; that of a 
colonel, a regiment, consisting in the infantry of ten, and in 
the artillery of nine companies; that of a lieutenant colonel or 
major, a battalion, or one half of such regiment; that of a cap- 
tain, a company, consisting, exclusive of officers, commissioned | 
and non-commissioned, of forty-two privates. Such, I appre-_ 
hend, has been the state of things since the organization of the 
staff of the regiments in 1802; and, if so, the act of 1818, regu- 
lating brevet pay and emoluments, must, of course, have been 
passed with a view to it. | 

This brings me to the consideration of the order of the Sec- 
retary of War of the 16th June, 1827, which, conforming to 
the regulation of 1825 in other respects, provides in the case of 
a brevet lieutenant colonel, that he shall be entitled to his 
brevet pay when in command of a battalion composed of not 
Jess than four companies, or when on duty as a lieutenant 
colonel of a regiment; and that a brevet major shall be entitled 
when commanding a detachment of not less than two com- 
panies, or when on duty as a major of a regiment. 

This appears to be a manifest innovation in principle of the 
act of 1818. The principle on which that act allows brevet 
pay, is, that the command of the officer is according to his 
brevet rank. The. order 1 am considering dispenses with this 
requisition of the law, and substitutes another and an essen- 
tially different principle, namely, that the command of the offi- 
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cer shall be equal to double his ordinary or regimental com- 
mand; not according to his brevet rank, but double that of his 
rank in the line. ‘Thus a captain in the line, who is a major 
by brevet, when in command of two companies, has a com- 
mand which is double that which his ordinary or regimental 
rank habitually authorizes; but which falls short of that to 
which his brevet rank would entitle him, and would not, 
therefore, be according to such brevet rank, 

The act of Congress is thus modified and controlled by the 
order of the War Department. Whether in principle the modi- 
fication is expedient, it is not for me to say. If it is not so, 
the power which ordained can revoke it. But it seems to me 
{speaking with the diffidence which belongs to one whose at- 
tention has been so recently drawn to the details of the sub- 
ject) that its operation is to defeat the intention of Congress in 
passing the act of 1818; and the power to do this is doubted. 

_ That intention is, { think, sufficiently manifest on the face 
of the act; and the history of the transaction, if I have under- 
stood that correctly, confirms this view of the subject. 

The act of 1818 gave brevet pay to every officer commanding 
a separate post, district, or detachment, without any other con- 
dition. ‘The authority to designate these posts necessarily de- 
volved upon the’ President, acting through the War Depart- 
ment, who had thus the power, in the arrangement and distri- 
bution of the army, to increase the amount of brevet pay, by 
multiplying the number of separate posts. In point of fact, I 
understand that, shortly after the termination of the late war, 
this power was freely resorted to as a means at the disposal of 
the Executive, by which merit might be rewarded. | Here 
is an example: Many captains had distinguished themselves 
during that, war, by faithful and gallant service, for which they 
had been brevetted; and some of them had thus attained two 
degrees of rank. Such officers were arranged, under the orders 
of the President, in the command of separate posts. It hap- 
pened | that a brevet lieutenant colonel, or major, was ordered 
to take command of a post at which rot more than two com- 
panies: (perhaps sometimes not more than one) were stationed. 
Yet such lieutenant colonel or major received the full pay and 
emoluments of his brevet rank, because he was in command 
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of a separate post. It seems to me to have been the intention 
of Congress to arrest this course of proceeding, by the declara- 
tion, in the act of 1818, that brevet pay should be given to an 
officer when ‘on duty, and having command according to his 
brevet rank, and at no other time. Butif it be in the power 
of the Secretary of War, acting under the direction of the Pres- 
ident, to define what shall constitute the command of each 
class of officers, and to raise or depress it below the standard 
at which it was estimated when the act of 1818 was passed, it 
- is manifest that the intention of Congress may be entirely frus- 
trated. I think this is the effect of the order of the 16th June, 
1827, in its application to the case of a brevet lieutenant colonel, 
or major; and I am thus driven to the inquiry, if this be so, 
by what authority that order was passed? 

I have said before, that there are certain acts which the 
President, as commander-in-chief, and without any special 
grant of power by Congress, for the particular purposes to which 
they relate, must, ez rei natura, be authorized to perform; and 
I have instanced his right to designate posts or stations among 
which the army should be distributed, as necessarily incident 
to his command-in-chief. But if Congress thought proper to 
assume the power, and expressly to specify a certain number 
of military stations for the peace establishment, inhibiting their 
increase or diminution, 1 apprehend that the authority of the 
President would be superseded. The act of. 1818 does not 
contain any designation of the appropriate command (command 
according to their brevet rank) of the several classes of officers; 
but if it was passed with reference to the condition of things 
existing at the time of its enactment, it may well be doubted 
how far it is competent to any other authority so to modify and 
change that state of things as to defeat the intention of Con. 
gress in passing the law. | 

It is proper, then, to consider the nature and extent of the 
power of the Secretary of War, either per se, or under the direc- 
tion of the President, to make regulations on this subject, as 
that power is given by the several acts of Congress. 

In the act of 1816, before referred to, it is declared ‘‘ that the 
regulations in force before the reduction. of the army [shall] 
be recognised, as far as the same shall be found applicable to 
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the service; subject, howéver, to such alterations as the Sec- 
retary of War may adopt with the approbation of the Presi- 
dent.” This act adopts all pre-existing regulations which 
were tn force; that is, as I understand, which had been legally. 
established, and which should be und applicable to the ser- 
vice; and it subjects them to future modification by the Presi- 
dent and Secretary of War; but such modification must, as I 
apprehend, be in the rightful exercise of the power then ex- 
isting in these officers. 

In examining the grant of power over this subject by Con- 
gress, it is obvious to remark that it is limited in its terms. 
Looking through the laws as they are collected in the compila- 
tion published under the authority of the War Department ‘in. 
1825, the first act to which I am referred is ‘that of 3d March, 
1813 , which authorizes and directs the Secretary of War “to 
define and prescribe the species as well as the amount of sup- 
plies to be respectively purchased by the Commissary General’s 
and Quartermaster General’s departments, and. the respective 
‘duties and powers of the said departments, tespecting such 
purchases; and, also, to adopt and prescribe general regulations 
for the transportation of the articles of supply,’ &c., ‘for the 
safekeeping of such articles, and for the distribution of them,’’ 
&c.; ‘‘and to fix and make reasonables allowances for store- 
rent, "») &e. . 

The next act on the subject i is of the same date; and the fifth 
section makes it the duty of the Secretary of War ‘to prepare 
general regulations, better ‘defining and prescribing the re- 
spective duties and powers of the several officers in the Adju- 
tant General’s, Inspector General’s, Quartermaster General’s, 
and Ordnance departments, of the topographical engineers, of 
the aids of generals, and, generally, of the general and regi- 
mental staff; which regulations, when approved by the Presi- 
dent of the United States, shall be respected and obeyed, until 
altered or revoked by the same authority. And the said gen- 
eral regulations, thus prepared and Spproved, shall be laid be- 
fore Congress at their next session.’ 

The authority to make regulations which is given by this act, 
relates to the powers and duties of certain officers therein men- 
tioned; but does not, I apprehend, extend to a modification of 
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the then existing organization of thearmy. Neither of the acts 
has reference to pay and emoluments; and it may be doubted 
whether the last, which is by far the most comprehensive, does 
not confer a merely temporary right to exercise the power 
granted, since it required the regulations, which were to be 
framed in accordance with its requisitions, to be laid before 
Congress at its next session. | 

The act of the 2d March, 1821, section 14, approves and 
adopts a system of general regulations for the army, compiled 
by Major General Seott; but the act of the 7th May, 1822, 
repeals the section. | 

I confess that I am unable, on this review of the several 
laws relative to the subject, to discover by what authority the 
order of the 16th of June, 1827, so far as it professes to define 
what shall constitute a command according to rank to entitle to 
brevet pay, annuls the provisions of the act of 1818, and sub- 
stitutes its own; and looking to the sources of these conflicting 
authorities, Iam constrained to believe that brevet pay must 
still be limited to those who, in the language of the act of 1818, 
are on duty, and have a command according to their brevet 
rank, and cannot be legally extended to those whose command 
is double that which their ordinary or regimental rank habitu- 
ally authorizes, but which is at the same time not according 
to that to which their brevet rank entitles them; and, therefore, 
that the order of the 16th June, 1827, in*so far as it goes be- 
yond this, is invalid. | 

It does not occur to me that it will be expected from me to 
proceed further into details in answering the general inquiry 
which has been proposed to me, how far and to what extent 
brevet pay can be allowed. Yet it may be proper to say, look- | 
ing to the cases of officers in the bureaus of the War Depart- 
ment, in the ordnance and engineer corps, and commanding 
the Military Academy and cadets, that the terms used by Con- 
gress in the grant of brevet pay seem wholly unsuited to these 
cases. 1 do not profess to be familiar with the technical lan- 
guage of military science; but it appears to me that whén Con- 
gress used the expression, command according to rank, they 
had reference to troops—bodies of soldiers constituting ordi- 
narily the elements of an army—and not to artificers, or to 
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officers whose rank and science might he held equivalent to 
the numerical force required by the act, or the pupils of the 
Military Academy, whether prosecuting their scientific studies, 
or imbodied for the drill, and acquiring a knowledge of tactics. 
But each of these cases has been specifically decided; not, as 
I apprehend, in the exercise of the power to make regulations 
for the army, but -in the fulfilment by the President of his 
obligation to see the laws executed. As such, though not ob- 
ligatory, they are certainly entitled to respect. Besides, they 
have been acted upon for some years; and having been prob- 
ably brought to the notice of committees of Congress, in the 
explanations given as estimates submitted by the War Depart- 
ment, may, therefore, be supposed to have received the implied 
approbation of that body. These considerations concur with 
others to recommend an early submission to Congress of this 
branch of the subject. The question whether, in the mean 
time, it may be advisable to disturb the actual sfatus, or pres- 
ent interpretation of the rule, by reversing these decisions of 
your predecessors, is one of expediency; on which, I presume, 
it is hardly expected that I should express an opinion. 

Of double rations.—The act of 3d March, 1797, first gives 
double rations to the brigadier general while commanding-in- 
chief, and to each officer commanding a separate post. 

The act of 16th March, 1802, provides that each officer com- 
manding a separate post shall receive such additional number 
of rations as the President shall from time to time direct, hav- 
ing respect to the special circumstances of each post. 

In the general regulations promulgated by the War Depart- 
ment for 1825, article 71, section 1125, it is provided, that 
double rations shall be allowed to the commandants of depart- 
ments, and of such posts and arsenals as the War Department 
shall authorize: and by a document before me from the Pay- 
master General’s office, purporting to show the number of those — 
receiving double rations at this time, it appears that the allow- 
ance of extra rations is made, under the act of 1802, to the 
commandants of posts; and in other cases, by the special orders 
of the War Department. These special orders are made, I pre- 
sume, in virtue of the power which, in the preceding part of 
this argument, I have considered incident to the authority of 
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the President as commander-in-chief—that of designating the 
posts of the army; and, so far as regards the quantum of the 
extra allowance, by force of the authority given by the act of 
‘the 16th March, 1802, above referred to. | 
It is not, I think, to be doubted that the authority of the 
President for the time being is competent to this purpose. The 
power incident to his office, as commander-in-chief, to desig- 
nate the posts, and the authority given by the act to determine 
the guantum of the allowance, place the whole subject under 
his control. Itisa power, however, which is just equal to that 
of the actual incumbent of the presidential office, the exercise 
of which by his predecessor is entitled to be respectfully con- 
sidered, but has nothing of the binding authority of precedent. 
_ Passing from the commandants of those military stations which 
are universally considered as posts, in the ordinary military . 
acceptation of that term, to those which, by special orders of 
the President, acting through the War Department, have had 
extra rations allowed to them, on the ground of certain analo- 
gies supposed to exist between them and the first class—if the 
analogies on which those orders are presumed to have been 
founded are not considered satisfactory to you, it is equally in 
your power to revake them... Until, however, it shall be deemed 
advisable to do this, extra rations are, I apprehend, properly 
issuable to all those specified in the document to which I have 
referred, as commanding at posts in the ordinary military 
acceptation.of that term, and to those to whom, by the special 
order of the President, the same have been directed to be issued. 
Of the right of the Surgeon General and Paymaster Gen- 
eral to fuel and quarters.—Fuel and quarters are allowances 
not specifically granted by law, but made under the authority 
of the War Department. The check retained by Congress is 
exercised in giving or withholding the appropriation; to obtain 
which, estimates are submitted by the department to the Ways 
and Means of the House, and to the Finance Committee of the 
Senate. These allowances, thus subjected to the scrutiny of 
Congress, have been heretofore made to both of these officers, 
in pursuance of the regulation of the War Deparment, until, in 
conformity to a decision of the late Second Comptroller, they 
were withheld from the Paymaster General; and the striking 
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similarity between this case and that of the Surgeon General 
has induced the inquiry whether, in relation to the latter also, 
these allowances ought not to be stopped. 

They are both military officers; that is, officers existing by 
force of the act of 1821, entitled ‘‘An act to reduce and fix the 
military establishment of the United States.”’ Their rank, 
though neither lineal nor assimilated thereto, is recognised as 
equal in the general regulations of the army. ‘They are both 
salaried officers, receiving the same amount of compensation, 
Each is at the head of his respective department, actually per- 
forming his functions at headquarters; while each is also liable 
to be sent elsewhere by the orders of the commander-in-chief; 
and the allowance of fuel and quarters, heretofore made to them 
under the authority of the War Department, has been equal. 

I confess myself unable to distinguish between the claims. 
Both of these officers appear to me to be entitled, and equally 
entitled, to these allowances. 

The length to which this communication is unavoidably 
drawn out, in considering the various subjects referred to me, 
makes me unwilling to trespass upon your time, or unneces- 
sarily to employ my own, by an extended argument on this 
question. Iam the more induced to dispense with such an 
argument, concurring as I do in the opinion expressed by my 
predecessor in the-case of the Surgeon General, and believing, 
as I have before said, that the same rule ought to be applied to 
both these officers. I have the honor to present herewith a 
copy of that opinion from the records of this office. 

It may not be improper, however, to remark, that the late 
Second Comptroller appears to have erred, in point of fact, in 
supposing that the salary of the Paymaster General was pay- 
able quarterly at the treasury, and to have misconceived the 
effect of the argument of the committee of the House of Rep- 
resentatives to which he has referred, confounding the idea of 
an officer of the civil staff of the army with a-civil officer not 
attached to it; and that when the error, in point of fact, to 
which I have referred, is corrected, his opinion in the case of 
the Paymaster General is, in principle and fact, in precise con- 
flict with that which he had previously given in the case of the 
Surgeon General. 
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I would add, that there is nothing in the term salary which, 
in my opinion, ‘confines it to civil officers, or excludes the 
allowances which are the subject of this inquiry. It is not 
necessarily an annual, but merely a periodical compensation; 
and may as well be applied, according to the interpretation given 
to it by lexicographers, to the monthly, as to the annual pay 
of our military officers. A brigadier general, to whom Con- 
gress should give $3,000 per annum, would be no more a 
salary officer than if the same result were produced by pro- 
viding for him a monthly pay of $250; and there is, I appre- 
hend, no principle on which fuel and quarters could be allowed 
in the last case, on which it could be refused in the first. 
The distinctive characteristic of salary is, that it is a certain 
stated compensation; and it is thus equally applicable to both 
these modes of compensation. 

It is a mistake, too, to suppose that the term is applicable 
universally or exclusively to the compensation of civil officers. 
Their remuneration is frequently contingent, depending on fees 
of office; and, though the investigation for the purposes of this 
inquiry is scarcely worth the trouble, yet those who make it 
will find that the term salary, in its origin, was strictly applied 
to the military stipend of the soldier. 

My own opinion on this subject is, that fuel and quarters 
are allowed on a principle which has no sort of connexion with 
the question of general pecuniary compensation. They are 
furnished in kind to officers in the field; and this, from the 
necessity of the thing. If, on the peace-establishment, a com- 
mutation be resorted to, it is equally due to all those who are 
‘liable to take the field, because they are equally within the 
principle on which it is specifically given when there. 

Of the pay, emoluments , and allowances of the marine corps.— 
I have attentively perused the very full and elaborate report of 
the Fourth Auditor on this subject, and such suggestions as 
the officers of the marine corps have thought proper to sub- 
mit; and have carefully examined the legislative origin and 
subsequent history of this corps, with a view to enable me to 
fulfil the expectations which induced this reference. I regret 
to say that this investigation has been extremely unsatisfac- 
tory; that the legislation of Congress and the continued (per- 
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haps unavoidable) usage of the executive department seem to 
me to be little consonant to the principle which is considered 
so important in our government—namely, that the money of 
the public should not be applied to any object but under the 
sanction of an express specific appropriation. 

Without entering into a detailed examination of all the va- 
rious points so fully discussed by the Fourth Auditor, I pre- 
sume I shall meet your wishes by a consideration of the fol- 
lowing question: 

1. Are laws regulating the pay, &c., &c., of the army appli- 
cable to the marine corps? I will briefly examine this subject. 
In the discussion of this question, recourse has been had to thé 
term hy which the corps is designated, to its organization and 
tactics, to the rules prescribed for its government and the mode 
in which they are judicially enforced, and to the several laws 
by which it has been created and organized, and which refer 
to it as a part of the military establishment, or treat of its rela- 
tions to the navy, to affirm or deny the proposition that the 
marine corps is a part of the army of the United States. 

This process does not seem to me to lead to a result which 
is entirely satisfactory, although some of its views are imposing. 
It is true that the term marine indicates something appertaining 
to the sea; but, on the other hand, the organization, discipline, 
drill, aud police of the corps, are necessarily more assimilated 
to that of the army than the navy. Nothing, as it appears to 
me, can be collected from the nature of the rules prescribed 
for the government of the corps, nor from the manner of their 
enforcement, because these are made to depend on the nature 
of the service in which it is employed; and the laws which 
relate to its establishment and organization, treating it alter- 
nately as an appendage of the army or navy, may be cited with 
plausibility to sustain either branch of the proposition, although 
they furnish some considerations which strongly corroborate 
the affirmative. 

Still the inquiry remains, and no entirely satisfactory con- 
clusion is arrived at. In an enlarged and general sense, the 
military establishment of the United States includes both the 
army and navy. Both are established with a view to miiitary 
service, and differ chiefly because of the different theatre on 
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which they are employed. English military writers define 
marine to be a body of soldiers raised for the sea-service, and 
trained to fight either in a naval engagement or in an action on 
shore. But they tell us also that officers of marines sit on 
courts-martial with officers of the land forces; and the same 
thing was true here, as I apprehend, even before the act of 
the 10th Apnl, 1806. Indeed, this corps seems to be sué 
generis, partaking of the character both of the land and sea 
forces, yet strictly identified with neither. 

If it is necessary to determine to which arm of the military 
service this corps has the greater similitude, and if I must 
venture an opinion on a question of this kind, which your 
more familiar acquaintance with the subject so much better 
qualifies you to decide, I would say that, in sundry important 
particulars, its greater affinity is the army. This may be 
affirmed of its organization, which corresponds rather with 
that of the army than the navy. It is,in fact, a regiment com- 
posed of the material of nine companies, having a regimental 
staff nearly assimilated to that of the army proper. Its disct- 
pline, drill, and police, are those of the army. The corps, as 
such, acts on shore; its headquarters are on shore; it is only 
in detachment that it performs sea-service; its officers associate 
with those of the army on courts-martial. The regulations 
for the government of the navy seem to consider them as an 
entirely distinct corps, even when serving on board ship. By 
these, marine officers are subjected to the command only of the 
captain and officer of the watch; and supplies furnished them 
by the purser of the ship are to be paid for by the officer charged 
with paying the marines. 

Notwithstanding their indefiniteness, the several acts estab- 
lishing the marines corps deserve some consideration with a 
view to our present inquiry. ‘The corps was directed to be 
raised by the act of 1798, as an addition to the then existing 
military establishment. It is true, as has been before stated, 
that this term may include the whole military force of a coun- 
try both on sea and land; but it is equally true, that, since the 
erection of the Navy Department, Congress has always practi- 
cally distinguished between the two branches of military force, 
confided to the care of the Secretaries of War and of the Navy 
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respectively. Again: the act of the 2d.March, 1799, which 
authorizes the President to augment the marine corps, declares 
that the persons so appointed and enlisted shall be allowed 
the same pay, bounty, clothing, and rations, to which the said 
marine corps are or shall be entitled. Now, the only pre-exist- 
ing act concerning the marine corps (that of 1798) provides 
only for pay and subsistence, and is silent as to. bounty and 
clothing. But these were, in point of fact, allowed to the 
marine corps; and Congress thus: recognised the legality of 
their allowance. By what authority were they so allowed? 
The acts to provide a naval armament had, up to this time, 
been equally silent in relation to these allowances, In regard 
to the navy, the whole matter seems to have been confided to 
the President, except pay and subsistence. No authority for 
these allowances could, therefore, have been derived from con- 
sidering the marine corps as part of the navy; but the converse 
is true as it regards the army, for bounty and clothing had been 
expressly provided for them from the beginning. 'These con- 
siderations may be urged to show, that, in passing the acts of 
1798 and 1799, above adverted to, for the establishment and 
augmentation of the marine corps, Congress looked rather to 
the army than the navy, as that branch of the public service to 
which it might most properly be referred. An argument of the 
same kind may be deduced from the provision in relation ‘to 
brevets. The act of 16th April, 1814, which authorizes the 
President to confer brevets on the officers of the marine corps, 
provides that officers brevetted shall not be entitled ‘to any 
additional pay or emoluments, except when commanding sepa- 
rate stations or detachments, when they shall be entitled to and 
receive the same pay and emoluments which officers of the same 
grades are now, or may hereafter be, allowed by law.’’ This 
provision was entirely illusory, if the emolwments to which 
such officers would be entitled are to be sought for in the acts 
for the establishment or augmentation of the marine corps; and 
the terms used, and the diversity of organization, seem to me 
to forbid a reference tothe navy. Then it is only by supposing 
that Congress intended to refer to the emoluments allowed to 
officers of the army of the “‘same grades,” that any practical 
effect can be given to this provision. 
Voi. u—16 
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If, now, we consider the situation in which the officers of 
the marine corps would be, unless the provisions made for the 
army are extended to them, or unless the President, through the 

‘Secretary of the Navy, exerts in their behalf the same power 
which is exerted through the Secretary of War in favor of the 
army, the argument of the officers of the marine corps may re- 
ceive, perhaps, some additional strength. Confining our views 
to the acts relating to the marine corps, the officers of that 
corps, except the lieutenant colonel commandant, who is de- 
clared to be entitled to the pay and emoluments of a heutenant 
colonel in the army, are limited, by the provisions of these 
acts, to pay and subsistence. They are deprived of all the 
allowances enjoyed by officers of the army. They do daty on 
shore, and may be transferred from one post or station to another, 
without being entitled to any allowance for transportation. 
They are liable to serve on courts-martial with officers of the 
army, to whom ¢ransportation would be allowed, while it would, 
unless they are considered as appertaining to the army, be de- 
nied to them. They would have no claim to servants, to 
forage, to fuel, or quarters. Even clothing is not provided for 
by the laws for the establishment and augmentation of the ma- 
rine corps. If it be said that some of these allowances are of 
indispensable necessity, and must be provided for by the gov- 
ernment, it may be answered that this is a surrender of the con- 
troversy. The inquiry presented to me has for its ebject to 
ascertain, not what allowances are necessary and proper in 
themselves, but what are authorized by law—either by the 
direct legislation of Congress, or in the exercise of any power 
which they have expressly granted to the President, or Secretary 
of the Navy. | 

If, then, there are certain allowances which are necessary 
and proper for the marine corps, which are yet not authorized 
by Congress in any act having express relation to that corps, 
but which must, nevertheless, be provided, I incline to think 
it will be safe to consider the acts authorizing these allowances 
to the officers of the army as extending to those of the marine 
corps, wherever the analogy is complete, rather than to assert 
the defectiveness of the legislation of Congress; and then, on 
the plea of necessity, to resort to Executive authority to supply 
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that deficiency. The exercise of constructive power ought not 
to be encouraged in a government like ours; but if, in lieu of 
this, Executive authority is to be called into action on the 
notion of state necessity, our resort is to a plea which is still 
more averse from the genius of our government, and which 
has long since received its appropriate designation. Neverthe- 
less, if this construction cannot be maintained, such a resort 
may become indispensable. 

If there should be error in the preceding opinion, and the 
laws regulating the pay, &c., of the army, cannot be applied 
to the marine corps, perhaps it may be my duty further to in- 
quire whether the pay, emoluments, and allowances which 
are, in point. of fact, received by the officers of that corps, can 
be sustained on the ground of usage, in virtue of any general 
authority in the President, or Secretary, or under the sanction 
of the annual estimates and appropriations by Congress. 

- 1 should be unwilling, in a government like ours, to ascribe 
to usage the force and efficiency which must belong to it, to 
answer the first part of this question affirmatively. We are 
too young; our public agents are too frequently changed; above 
all, the nature of our institutions, whose great object it is to 
secure the liberty of the citizen by defining the authority of 
the magistrate, forbids the doctrine that the exercise of power 
is justifiable in those who come after, on the ground of its 
assumption by those who have gone before. 

But, speaking with precise reference to the subject before 
us—the compensation of the marine corps: if Congress have, 
by a series of acts, authorized the President, of the United 
States to establish, and from time to time to augment such 
corps, and have charged him with its superintendence and em- 
ployment;—if they have made certain necessary provisions for 
' the support and compensation of the individuals so to be called 
into service, and have omitted certain others which are allowed 
to be necessary and proper;—it would seem that they have in- 
vested him with the power to supply what is defective; that 
the act of imposing such an obligation on the President must 
necessarily involve the grant of whatever power is indispen- 
sable to its fulfilment. It is his constitutional duty to see that 
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the laws are faithfully executed. Congress have directed the 
establishment of a marine corps, which they have required him 
from time to time to augment, organize, and employ, either on 
ship-board or on shore. ‘They have provided for the payment 
and subsistence of this corps, but have omitted provisions 
which are equally necessary, and certain allowances habitually 
made to persons employed in similar service—unless (which 
for the present is denied) the laws relating to the army can be 
extended to the marine corps. In the fulfilment of the obliga- 
tion thus imposed upon them, successive Presidents have prac- 
tically extended these laws to that corps, either under an im- 
pression that it was originally the intention of Congress to 
consider it as constituting a part of the army of the United 
States; or, if such was not their intention, from a belief that 
they were justified, from the analogy of their circumstances, 
in applying to those employed in this branch of the public ser- 
vice the same rule which Congress had applied to the other. 
The fact that such was their practice, has been notified to 
Congress in the estimates annually submitted by the Secretary 
of the Navy, and appropriations have been made to cover such 
estimates. The amount and rates of pay, emoluments, and 
allowances, are set forth in those estimates, and gross sums 
are called for in the respective cases. Congress have appro- 
priated these amounts, and for the general purposes specified 
urider each head in the estimates. I apprehend it is not too 
much to say that they have thus given their sanction to the 
exercise of the power assumed by the President, acting through 
the Navy Department, and so assumed in consequence of the 
inadequacy of previous acts of Congress to enable him to fulfil 
the obligation which they imposed upon him; and that when, 
under his direction, an estimate made is submitted, specifying 
in detail the particular objects to which the gross sum which - 
is required is to be applied, the law appropriating such sum 
subjects the amount appropriated to-be applied, under his direc- 
tion, to the particular objects, and in the particular mode speci- 
fied in the estimate. . 

- It is not at all necessary to contend that the estimate forms a 
part of the law, and, proprio vigore, gives authority to the sub- 
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ordinate officers of the government to allow a claim correspond- 
ing with such estimate. All that is asserted is, that the appro- 
priation and estimate are evidence of the acquiescence of Con- 
gress in the exercise by the President of the power which he 
has assumed, and for which the appropriation is required. It 
does not give the power, but recognises its existence; and the 
acts of subordinate officers are controlled not by the estimate, 
as having the authority of a law, but by the constitutional 
power of the President, exerted to secure the faithful execu- 
tion of an act of Congress, to carry which into effect, in the 
manner prescribed in the estimate, under the direction of the 
President, the appropriation was made. 

This view of the subject, while it admits the power of the 
President to make such regulations in relation to the emolu- 
ments and allowances of the marine corps as shall seem, in his 
discretion, to be necessary and proper, and which do not con- 
flict with those prescribed by Congress—in other words, to act 
where action is necessary, and they have forborne it—still 
leaves the matter open to the control of the President for the 
time being, in the exercise of the same authority by which 
those regulations were established by his predecessor. It is 
in this aspect of the case that the very detailed report of the 
Fourth Auditor may be referred to with advantage, prospect- 
ively to apply the corrective to any errors which may have 
been introduced into this department of the public service. 

This corrective may be applied, so far as it belongs to the 
Executive, either by the recision or modification, by the Pres- 
ident, of regulations established, or the reversal of specific 
decisions made by his predecessors; or by referring the subject 
to Congress, with a recommendation to them to provide spe- 
cifically for the pay, emoluments, and regular allowances, of 
all persons serving in the army, navy, or marine corps; and 
specially authorizing such contingent allowances for certain: 
specifie objects, which are of casual occurrence, as he may 
deem necessary. 

: JN. MACPHERSON BERRIEN. 

To the PresipEeNntT oF THE Uniren States. 
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PRE-EMPTIONS. 


Pre-emptions under contract with John Cleves Symmes could not be entered om 
lands lying between Roberts’s and Ludlow’s lines. 

Congress could not have intended that Symmes’s contract should interfere with 
the Virginia military reservation. 


ATTORNEY GENERAL’S OFFICE, 
July 20, 1829. 

Sir: I have the honor to acknowledge the receipt of your 
letter proposing to me the inquiry, whether it is expedient to 
make any further effort to restrict the claim of Duncan Mc- 
Arthur to lands held under Virginia military warrants between 
Roberts’s and Ludlow’s lines, and referring me for the facts 
connected with your inquiry to the papers Boonen your 
communication. 

Upon’ looking into these papers, I find that. a vartety of ques- 
tions arising out of this claim have b.en heretofore decided 
by the Supreme Court; and from the statement of the Com- 
missioner of the General Land Office, I perceive there is one 
point not yet formally adjudged by that tribunal, which he 
supposes it may be important to consider in determining the 
question which you have propounded. It is to this poimt that 
I shall direct my reply, not: feeling that I am authorized to do 
more than to give my advice and opinion on the questions of 
law which may be proposed to me. 

The inquiry suggested by the Commissioner of the General 
Land Office, so far as I can collect it, is, whether, in behalf 
of persons claiming pre-emptions under contracts with John 
Cleves Symmes, and certain acts of Congress to which he has 
referred, whose claims were’ entered on lands surveyed by the 
United States, and lying between Roberts’s and Ludlow’s 
lines, these particular pre-emptions were not withdrawn from 
appropriation by virtue of Virginia military land warrants; pro- 
vided it is ascertained, on actual survey, that such pre-emptions. 
lie west of a line running from the source of the Big to that 
of the Little Miami rivers. 

The question relates to pre-emptions entered on lands sur- 
veyed by the United States, and lying west of a line drawn 
between the sources of the Big and Little Miami rivers. This, 
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it is said, is the character of most of the claims of Duncan 
McArthur for lands west of Ludlow’s line; and the particular 
case now pending before the supreme court of Ohio is a pre-. 
emption claim. Buta previous inquiry, and one which may 
render any future opinion unnecessary, is, whether this ques- 
tion has not been already decided by the Supreme Court; or, if 
not formally decided, whether they have not so strongly inti- 
mated their opinion in relation to it, as to make it hopeless to 
contest if. 

‘In the case of Reynolds, plaintiff i in error, v8. McArthur, 
defendant in é¢rror, the court: say: ‘‘’The counsel for the plain- 
tiff in error has pressed earnestly on the court the grants made 
to John Cleves Symmes, and to the purchasers under him.’’ © 

They proceed then to an. examination of the several acts 
relative to the ‘purchase of John Cleves Symmes, and those 
granting pre-emption rights to persons who had contracted with 
him or his associates, and remark: 

‘¢It cannot be doubted that this right of pre. emption dilowaa 
to the purchasers under J. C. Symmes was limited: to land 
lying between the Miami rivers, and lying within his contract. 
Congress could never have intended that this contract should 
interfere with the military reserve. The reserve was of lands 
lying above the Little Miami. The sale to Symmes was of . 
lands below that river. It was made while an ordinance was 
in full force declaring the resolution of Congress not to alienate 
any part of that reserve. Their contract was made in subor- 
dination to that ordinance, and cannot have been intended to 
violate it. The terms of the contract do not purport to violate 
it. The lands sold to Symmes, and the pre-emption rights 
allowed to purchasers under him, are so described as to furnish 
no grounds for the opinion that Congress could have suspected 
-them to interfere with the military reserve. If the Scioto and 
the Great Miami, contrary to all probability, should take such 
a direction as to produce a possible interference between the 
lands sold to Symmes and the reserve which Congress. had. 
declared its resolution not to alienate, some difficulty might 
possibly arise in a case where one of the parties claimed under 
a military warrant, and the other under a pre-emption cer-. 
tificate.’’ , 
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Again: ‘*The instruction which the court was asked to give 
is, that the lands. between the lines of Ludlow and Roberts had 
been withdrawn from appropriation, under and by virtue of 
military land warrants, previous to the year 1810. This weth- 
drawal is not in express terms, but is supposed to be implied, 
from a direction to survey the lands between the Great and 
Little Miamies, which had heen exempted from the operation 
of the acts of 1796 and 1S00, under the idea that they were 
comprehended in the contract with Symmes. Congress could 
not suspect that the lands so to be surveyed under this law 
could interfere with the lands lying between the Little Miami 
and the Scioto, and consequently cannot have intended by this 
act to vary the boundary of the military reserve.”’ 

The court proceeds to declare, that all the laws being taken 
together, (the condition of the deed of cession—the ordinance 
of 1785—the contract with Symmes—the acts relative to pre- 
emptions, and directing surveys,) it is, they think, ‘‘impossi- 
ble to believe that Congress supposed itself, when directing the 
_ survey and sale of lands between the Great and Little Miamies, 
to be abridging and altering the bounds of a district which Vir- 
ginia had reserved in the deed of cession,’’ &c.. 

And again: “The counsel for the plaintiffs in error has seed : 
this part of the case as if the fact was established—as if a line 
drawn from the source of the Little Miami to the source of the 
Big Miami would include the land between Ludiow’s line and 
that of Roberts; and this court has thus far treated the ques- 
tion as it has been argued.’’ ‘The court had previously said: 
‘‘When we review the whole legislation of Congress on this 
subject, we think the conclusion inevitable, that in the acts of 
1801 and 1802, which have been cited, the legislature did not 
consider itself as altering the boundary of the military district, 
or as withdrawing, before the year 1810, any part of the terri- 
tory lying between the Little Miami.and the Scioto, from being 
appropriated by the military land warrants granted by the State 
of Virginia.” 

We have, then, the opinion of the court, that, admitting the 
fact to be, that by the act of 1802 the right to pre-emption 
claims was intended so to include the lands between Ludlow’s. 
line and that of Roberts, still that it could not have been the 
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intention of Congress to alter or abridge the bounds of the 
district which Virginia had-reserved in the deed of cession; that 
this right of pre-emption was limited to lands lying within 
Symmes’s contract; that Congress could never have intended 
that this contract should interfere with the military reserve. 
Kven if, in faet, it does so, still the court say the contract was 
made in subordination to the ordinance, and was not intended, 
and does not purport by its terms, to violate it; by which, it is 
presumed, they mean to affirm that the contract will be con- 
trolled by that ordinance. 

From a consideration of these views thus taken by the Su- 
preme Court of the United States in the case of Reynolds, it 
seems to me that there is a very clear and strong indication of 
the opinion of that court on the only point which, according 
to the statement of the Commissioner of the General Land 
Office, remains to be presented to their consideration on the 
state of facts most favorable to the pre-emption claims, and that 
such opinion is decisively adverse to those’ claims; since the 
court cannot sustain them, without giving to the several acts 
of Congress which have been referred to, an operation and an 
effect in direct hostility to what the court has decided to be the | 
plain and obvious intention of Congress in passing them. 

. JN. MACPHERSON BERRIEN. 

To the SecrETaRY OF THE TREASURY. 





PARDONS. 


The prisoner, as an assistant postmaster, violated the confidence reposed in him. 
in this station, and was convicted; but several benevolent individuals suppli- 
cate for clemency on account of his contrition, reformation, &¢.: a pardon 
recommended. 


ATTORNEY GENERAL’s OFFICE, 
| July 21, 1829. 
Sir: I have examined the petition and accompanying docu- 
ments in the case of A. B. Fickle, an applicant for pardon, 
which you have done me the honor to refer ‘to me, and find it 
difficult to come to a conclusion which is entirely satisfactory 
to my mind. 
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The petitioner was an assistant postmaster, and, to possess 
himself furtively of the property of another, violated the confi- 
dence which his country had reposed in him in this responsible 
station. a | | a 

When we consider how numerous this class of officers is, 
how indispensable to the security of the moneyed transactions 
of the country their fidelity is, and how comparatively mild is 
the punishment which the law imposes, it is difficult to con- 
vince ourselves that executive clemency ought to be interposed 
in such a case, where the guilt of the party is clearly estab- 
lished, under any circumstances short of a perfect conviction 
that confinement would prove fatal to the health and life of the 
party. 7 

On this point I do not find that the evidence is satisfactory ; 
indeed, it does not seem to be chiefly relied on. 

It is the refusal of the prisoner to avail himself of the means 
of escape when it was in his power to do so; his industrious 
habits; his deep and apparently sincere contrition and peni- 
tence; the entire conviction on the part of the petitioners 
(among whom is the prosecutor himself) that the work of 
reformation has been thorough in the breast of this unfortu- 
nate man, which has induced these benevolent individuals to. 
supplicate your clemency in his behalf. Certainly the appeal 
is a strong one. You are convinced of the correctness of the 
facts which are stated. You see, then, that the law has done 
its good work in behalf of this unfortunate man; that it has 
brought him to a sense of his guilt, and has inspired him with 
new and better thoughts; that he is in truth a reformed man, 
and fitted to mingle again with society, with advantage to him- 
self and to the community. It is the apprehension that his 
pardon will diminish the terror of his example to others which 
alone opposes its allowance. Unquestionably this is a very 
strong consideration; but perhaps it ought to yield in this case 
to the thorough conviction which is felt of the reformation of 
the prisoner. | 

JN. MACPHERSON BERRIEN. 

To the PRESIDENT OF THE Unirep STaTEs. 
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CADETS. 


Cadets are not commissioned officers within the meaning of the 64th article of 
the rules and articles of war; nor are brevetted graduates officers until an 
office becomes vacant which they can fill; until which event they remain grad- 
uated cadets, privileged, by: virtue of their degree and the recommendation of 
the academical staff, to become commissioned officers. 

-ATTORNEY GENERAL’S OFFICE, 


August 17, 1829. 


Srr: In reply to the inquiry presented by your note of this 
morning, I haye the honor to submit the following answer: 

A cadet is not a commtssioncd officer within the meaning of 
the 64th article of the rules and articles of war. Whether a 
cadet brevetted to a lieutenancy is such a commissioned officer, 
is the question which it is necessary to decide; and there are 
considerations which point to directly opposite results. 

Both in the French and. English service a brevet is con- 
sidered as acommission. It is defined to be ‘‘a commission or 
appointment.’’ And, again, brevet rank is said to give prece- 
dence (when corps are brigaded) to the date of the ‘“‘ brevet 
comimtssion.”? Thus the brevet is treated as a commission... 
In our own service, too, and in the very articles of war which 
‘we are considering, while the 64th article requires a court. mar- 
tial to consist of commissioned officers, the 61st authorizes 
officers holding brevets to sit in such court. If it be said that 
the brevet officers spoken of in this article are those who are 
also commissioned officers, the answer is, that there are certain 
provisions in the article which relate exclusively to their brevet 
character, and assign the rank which they shall take on courts- 
martial to them as brevet officers. If, then, commissions are 
to be considered as contradistinguished from brevets, it would 
seem that brevet officers, sitting, by virtue of the aforesaid 
article, on courts-martial composed of different corps, must sit 
as brevet, and not as commissioned officers, in apparent con- 
travention of the article first referred to. To avoid this col- 
lision, would it not be safe to consider a brevet as in facta 
commission, except for the purpose of pay, generally, and for 
rank in the corps? and that the term commission, in the 64th 
article, is used’ in contradistinction to non- -commissioned, and 
not to brevet? 
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Such is the view to which we are led by considering the 
question generally; but the particular provisions of the fourth 
section of the act of the 29th April, 1812, seem to lead to a dif- 
ferent result. It is therein provided that a cadet who has re- 
ceived his degree ‘* shall be considered as among the candtdates 
for a commission in any corps, according to the duties he may 
be judged competent to perform.”’ If there be no vacancy, he 
may, in the discretion of the President, be attached to such 
corps as a supernumerary officer, with the usual pay, &c., 
until a vacancy happens. Now, let it be remembered that our 
inquiry is, whether the official personage here described is a 
commissioned officer of the army of the United States, qualified, 
under the 64th article of the rules and articles of war, to sit on 
courts-martial? I incline to think, especially an Jrnorem vie, 
that the answer must be in the negative. 

He is not a commissioned officer, but only entitled, in con- 
sequence of his degree, ‘‘to be considered as a candidate for 
a commission,”’ &c. He is not a commissioned officer, again, 
because he could only become so by an appointment to a vacant 
office. But he has received no such appointment, for the brevet 
issues only because there was mo office vacant. Finally, he is 
not to be considered as a commissioned officer of the army of 
the United States, because the act under which he is brevetted 
distinguishes him as a supernumerary; thereby declaring that, 
at the time of issuing such brevet, the army has the full com- 
plement of commissioned officers known to the law, among 
whom ‘he is certainly not one. The faith of the public is 
pledged to him that a commission shall be awarded to him, 
‘when a vacancy happens, in the corps to which he is attached. 
His brevet is the evidence of this, and, whatever its form, 
would seem to be controlled by the spirit and intention of the 
act. But until such vacancy does in fact occur, he continues 
as a graduated cadet, privileged, by virtue of his degree and 
the recommendation of the academical staff, to become a com- 
missioned officer, but not in fact such officer. 

Independently of these considerations, it is difficult to believe 
that Congress would have deemed it expedient to introduce into 
the administration of justice, in its military courts, persons 
who, speaking of them as a class, must be so young and in- 
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Appointment of Marshal for Northern District of Alabama, 


experienced, and whose introduction into the army depended 
on the existence of vacancies, which the sentences of such 
courts might create. 

IN. MACPHERSON BERRIEN. 


ao the PRESIDENT OF THE Untrep STATES. 





APPOINTMENT OF MARSHAL FOR NORTHERN DISTRICT OF AL- 
| ABAMA. 


The general provisions of the 24th section of the judicial act of 1789 confer no 
authority upon the President to appoint marshals in districts created subse- 
quently to the passage of that law. 


ATrorNEY GeNERAL’s OFFICE, 
August 27, 1829. 


Str: Your letter of the 25th is before me. . It proposes. two 
questions: 

First. Whether the President had authority to issue a com. 
mission to Benjamin Tyson noe, as marshal of the northern 
district of Alabama? | 

Second. Whether the commission actually issued is valid ? 

As you have not pointed out any diversity between the com- 
mission in this case, and those which are ordinarily issued, 
with which I have no means to compare it; and as I do not 
perceive any defect, other than that of a mistake in the second 
baptismal name of the person commissioned, (which, so far as 
it is important, your department may correct by the award ofa 
new one,) I have been disposed to doubt whether it was in- 
tended to present the second of these questions as a distinct 
and subsequent object of inquiry. ‘The opinion which I have 
formed on the first, has seemed to me, also, to render unim- 
portant the consideration of the second; but if, in this view 
of the subject, I have mistaken your wishes, you will be 
pleased to advise me of the error. 

I proceed to state to you my opinion on the first question 
which you have referred to me; which is, that the President 
had no authority to issue a commission to Benjamin Tyson 
Moore as marshal of the northern district of Alabama. 

The appointing power of the President, with reference to 
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the present inquiry, is limited to such offices as ‘are estab- 
lished by law.’’ The sole question, therefore, is, whether the 
office of marshal of the northern district of Alabama be provided 
for by an act of Congress: in other words, whether it is estab- 
lished by law. It is agreed that no express provision exists; 
but it is said that the general authority given by the judicial 
act of 1789 (which declares that ‘‘a marshal shall be appointed 
in and for each district’’) gives the power; and that, whenever 
a new district is created by law, the authority to appoint a 
marshal necessarily follows. That opinion seems to me to be 
liable to the following objection: | 

The several parts of an act are to be taken together in in- 
terpreting it, and to be construed with reference to the expressed 
objects of the law. The 2d section of the act in question had 
divided the United States into thirteen districts; and the pro- 
vision of the 24th section must be construed to have reference 
only to the districts so created. If the words of the two sections 
are put in juxtaposition, this result will appear to be inevitable; 
and yet this change in the order of the sections will not alter 
the enactments of the law. The law will then read thus: 

‘‘The United States shall be, and they are hereby, divided 
into thirteen districts, to be limited and called as follows, &c., 
&c. A marshal shall be appointed in and for each district,”’ 
&c. If we inquire what is the antecedent of each, the answer 
is, that it must necessarily have relation to one of the thirteen 
districts created by the previous provision; that such is the 
clear and manifest intent of Congress; and that it is equally 
true, since these two provisions are parts of the same act, how- 
ever widely they may be separated. 

Again: the legislative history of this question shows one 
uniform accordant interpretation of this provision; and that is 
the one which I have given. . 

At the time of passing the act of 1789, North Carolina and 
Rhode Island had not yet entered into the Federal Union; 
they were not, therefore, included in the arrangement of judi- 
cial districts made by that act. When subsequently, in 1790, 
these States were declared respectively to constitute judicial 
districts, Congress deemed it necessary, moreover, expressly 
to provide that the act of 1789 should have like force and effect 
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Within those States, as elsewhere in the United States. A 
provision similar in effect is to be found in the act of 1791, in 
relation to Vermont. Kentucky and Maine had been included 
in the original enumeration of judicial districts, though they 
were not then States; and no further provision was necessary, 
in this particular, on their admission into-the Union. But on 
the admission of Tennessee, that provision is found; and when 
subsequently, in 1802, that State was divided into two judicial 
districts, the power to appoint a marshal in each was expressly 
given. When Ohio and the States subsequently admitted, in- 
cluding Alabama, were introduced into the Union, and judi- 
cial districts established therein, express provision was made 
for the appointment of marshals in such districts respectively. 

The condition of New York was analogous to that of Ala- 
bama. That State was divided into two judicial districts in 
i814; but Congress did not think proper to authorize the ap- 
pointment of a marshal for the northern distriet until the fol- 
lowing year. 

When two judicial districts were established in Pennsylva- 
nia, Virginia, and Louisiana, express provision was made in 
each case for the appointment of an additional marshal. 

By the act of 1801, additional districts were established in 
Jersey, Maryland, Virginia, and North Carolina; and it was 
provided that a marshal should be appointed for each of the 
districts established by that act. In 1802, Congress author- 
ized the President to-dismiss such newly-appointed marshals. 
By the same act North Carolina was divided into three dis- 
tricts; but no provision was made for the appointment of addi- 
tional marshals, and none have been appointed. South Car- 
olina in 1823, and Alabama in 1824, were divided into two 
districts; but in neither case was an additional marshal author- 
ized. And what proves,.in the case of Alabama, that the 
omission was ez éndustrid, is, that provision was expressly 
made for the appointment of am additional attorney and clerk, 

It is obvious, then, that the framers of this bill had consid- 
ered what officers were necessary in the newly-created district, 
and had purposely omitted to-provide for an additional mar- 
shal: for if the construction of the act of 1789, which I am 
resisting, could be maintained, the provision for an additional 
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attorney and clerk would have been wholly unnecessary, since 
that act declares that ‘‘there shel be appointed in each district 
a meet person, learned in the law, to act as attorney,’ &c.; 
and vests each district court with power to appoint clerks or 
their respective courts. 

Thus, sir, the ordinary rules of interpretation, and the con- 
curring constructions of the legislative and executive depart- 
ments of the government, unite to support the opinion which I 
entertain—that the general provisions of the 24th section of the 
judicial act of 1789 give no authority to appoint marshals in 
districts created subsequently to the passage of that law. 

JN. MACPHERSON BERRIEN. 


- To the Secretary oF STATE. 





OBLIGATIONS OF SHIP-MASTERS: 


The three months’ pay, over and above the wages due mariners, establishes a 
necessary connexion between the pay so to be advanced to the consul by the 
ship-master, and the rate of wages then accruing to the seaman. 


ATTORNEY GENERAL’S OFFICE, 
August 28, 1829. 
Sir: I have considered the question proposed in the letter of 
the consul of the United States at London, which you have 
referred to me; and have to state to you my entire concurrence 
in the opinion of that officer. 

The words of the act of 1803 which he has referred to, and 
which require the master, for every seaman discharged in a 
foreign port, te pay to the consul ‘‘three months’ pay, over 
and above the wages which may then be due to such mariner,”’ 
seem to me to establish a necessary connexion between the 
pay so to be advanced to the consul, ane the rate of wages 
then accruing to the seaman. 

I acquiesce also in the other suggestions contained in that 
letter; and would add, that the policy of the law, and the plain 
intention of Congress, were to discourage, as far as it was prac- 
ticable, the discharge of American seamen in foreign countries, 
under any circumstances whatever. 

JN. MACPHERSON BERRIEN, 

To the Secretary or Stare. 
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CONTRACTS AND PURCHASES FOR THE NAVY. 


All contracts and purchases entered into and made by the Navy Department 
must be entered into and made by or under the direction of the Secretary. 

‘Where the. public exigencies do not require the immediate delivery of the arti- 
cles, or performance of the service, it is necessary to advertise pteviously for 
proposals respecting the same. 

Where immediate delivery is necessary to the wants of the public service, the 
article required must be obtained by open purchase; {. e., at places where arti- 
cles of the description wanted are usually bought and sold, and in the mode 
ia which such purchases are ae made between individuals. 


Artorney GENERAL’s OFFICE, 
August 29, 1829. 


Sin: I have received your letter of the 24th instant, in which 
‘you have requested my opinion of the import of the term ‘‘ open 
purchase,’ as used in the 5th section of ‘‘An act further to 
amend the several acts for the establishment and regulation of 
the Treasury, War, and Navy Departments,’’ approved the 3d 
March, 1809. 

T'wo modes of answering this question occurred to me: ‘the 
first was, to give you the legal interpretation of the term, con- 
sidering it as purely technical; the second was, to ascertain its 
meaning and intent, by referring to the legitimate history of 
the act. Believing that the latter mode would be more satis- 
factory , | have examined the cotemporary journals of Congress, 
congressional documents, and public newspapers, in which 
the debates of that body were registered, with a view to dis- 
cover the causes which led -to the enactment of this law; and 
the time spent in an ineffectual search of these records has 
hitherto delayed my reply to your communication. _ I will pro- 
ceed to state to you.the opinion which I have. formed on this 
subject. 

Technically considered, the term ‘‘open purchase’’ would 
seem to be the correlative of ‘‘market overt’’—a purchase in 
open market. Unfortunately, however, for this interpretation : 

market overt, in-its true technical acceptation as it exists in 
England, (from-whence we derive the term,) is unknown. in 
this country. It there signifies a public mart established by 
the king’s grant, or by immemorial custom and prescription, 
where, from the publicity of sales, and for the cenvenience of 
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commerce between man and man, a sale is binding, not only 
to the parties to it, but on all persons having any right or prop- 
erty in the thing sold. To all the practical purposes of the 
present inquiry, however, market overt may, to a certain ex- 
tent, be said to exist in this country. By the law of England, 
every shop in London, in which goods are publicly exposed to 
sale, is market overt for such things only as the owner professes 
to trade in. There can be no objection to applying that doc- 
trine here, with a view to the interpretation of the words ‘‘ open 
purchase;”’ and then it may be said that an open purchase of 
any article is effected when the same is bought publicly, in 
the ordinary mode of purchase between individuals, and at the 
places where goods of like description are usually sold. 

Turning now to the legislative history of the act of 1809, 
with a view to the interpretation of this term, I regret to say 
that my researches have been so unsatisfactory. Something, 
however, may be gleaned from this examination, to aid us in 
our inquiry. 

T understand, verbally, that the act of 1809 had its origin in 
the dissatisfaction which was felt at the mode in which con- 
tracts were entered into, more particularly in the department 
over which you now preside. Referring to the journals of the 
Senate, it appears that a committee was raised for the purpose 
of inquiring into this subject, with authority to communicate 
with the several heads of departments. That committee re- 
ported a bill, which, having been made a special order, and 
subjected to amendment in the Senate, passed that body; and, 
having been amended in the House, and eventually referred to 
a committee of conference, finally passed both Houses in the 
form in which it now is. The reports of debates of that day, 
in the public papers, are meagre; and I have not been able to 
ascertain whether that which occurred on this bill was pub- 
lished. T'wo files of the National Intelligencer (the only col- 
lection of cotemporary gazettes to which I have had access) are 
deficient at this precise point. And I have searched, with the 
same want of success, for the correspondence which must have 
taken place between the committee and the several heads of 
departments. It is probable, I think, that this is on file in 
your own department; and, if so, its discovery might enable 
you to test the correctness of this opinion. 
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Disappointed in the search just referred to, all that remains 
is, to examine the sa of this act, as it may be collected from 
the statute book. 

The act of the 16th July, 1798, had directed that all pur- 
chases and contracts for supplies or services for the military 
and naval service of the United States shall be made by, or 
ander the direction of, the chief officers of the Departments 
of War and the Navy. Accounts were to be rendered for set- 
alement to the proper department for which such services or 
supplies were required; subject, nevertheless, to the inspection 
and revision of the officers of the treasury. So the law re- 
mained until 1809, when the act which we are examining 
was passed. It will be perceived, at sa that the alterations 
effected by it ere important. 

The act of 1798 related to purchases and contracts for the 
military and naval service only. Thatof 1809 extends to those 
made under the direction of the Secretary of the Treasury also. 
The act. of 1798 simply required that these purchases or con- 
tracts should be made under the direction of the chief officer 
of the department. That of 1809 superadds the requisition 
that they shall be made “by open purchase, or by previously 
advertising for proposals respecting the same.” 

- i-is obvious, then, that Congress intended, by the act of 


1809, to‘throw additional guards around this subject; to pres 


‘veut favoritism, and to give to the United States the benefit of 


competition between those who were disposed to render the 


services or furnish the supplies which the government might 


‘require. Conforming to the policy of the act, all such services 


or supplies as were to be rendered or furnished at a future day 
were to be contracted for ‘‘ by previously advertising for pro- 
posals respecting the same;’’ but as the exigencies of the gov- 


ernment, in its various departments, would often require the 


amomediate delivery of articles wanted for the public use, these 
-were to be obtained by ‘‘ open purchase.’’ It was no longer 
‘competent for the Secretaries of War, or of the Navy, as they 


anight have done under the act of 1798, to contract oe 
~¢hat is, without ‘“ publishing proposals. 


ene result of this inquiry, then, sir, in my opinion, is— 
“i, That all purchases and contracts made and entered into 
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by your department must be so made dnd entered into by or 
under your direction. 

2. That where the public exigencies do not require the im- 
mediate delivery of the articles, or performance of the service, 
in such cases it is necessary previously to advertise for pro- 
posals respecting the same. 

3. Where immediate delivery is necessary to the wants of 
the public service, the article required must be obtamed by open 
purchase; that is, by purchase at the places where articles of 
the description wanted are usualy bought and sold, and in the 
mode in which such purchases are ordinarily made between 
individual and individual. 

I have extended this answer beyond the limits assigned to 
it by your inquiry; but this seemed to me to be necessary, to 
give you my opinion on the question proposed in an intelligible 
form. 

JN. MACPHERSON BERRIEN. 

To the SecretTary or THE Navy. 





DUTIES, DRAWBACKS, AND BONDS. 


The application authorized by the act of the 3d of March, 1825, for the comple- 
tion of an entry for the benefit of drawback may be made by the attorney in 
fact of the exporter, who may, uader proper circumstances, make the oath 
and give the bond. 

The power of attorney given by Manuel Velez is. in the proper form, and has 

attached to it a notarial attestation of its execution. 

Non-residents generally may perform by agents the acts necessary to the benefit 
‘of drawback. 


ATToRNEY GENERAL’s Orfice, 
September 3, 1829. 

Str: I have your communication covering the petitions of J. 
S. Crary, in behalf of P. & [. 8. Crary & Co., and of L.'8. 
Duvoisin, in behalf of Bourry d’Ivernois. 

In relation to the first, you propose to me three questiens: 

First. Whether the application authorized by the act of the 
3d of March, 1825, for the completion of an entry for the benefit 
of drawback, may be made to the Secretary of the Treasury, 
by the attorney in fact of the exporter? 
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Second. Whether the entry may be. completed by. the attorney 
taking the oath and giving the bond required by the law on. 
entering merchandise for the benefit of drawback ? | 

Thied.. Whether the letter of attorney from Manuel Velez is 
sufficient? | | : 

I apprehend that it was the. intention of Congress, in passing 
the act. of the 3d March, 1825, to extend to the exporter who 
should comply with its terms, those facilities in completing his 
entry which he would have enjoyed. in making that entry ori- 
ginally, but for the casualty set forth in the petition. The 
revenue laws authorize the original entry of goods, for the pur- 
pose of bonding, or for the payment of duties, to be made by 
the owner, consignee, or agent. And so I apprehend that 
goods intended for exportation may, in like manner, be entered 
for. the benefit of drawback by the known agent, factor, or 
other person who usually wansacts the business of the exporter. 
The 76th section of the act of 1799 uses, indeed, the words 
<< exporter or exporters’’ alone, in prescribing the requisites to 
entitle to drawback; but it contains a proviso, ‘‘ that if, through 
actual sickness, or absence of the importer, or other person 
through whose hands the goods, wares, or merchandise in- 
tended to be exported, may have passed, and not otherwise, the 
proof required of them, or either of them, shall and may be ac- 
cepted of, from their known agent, factor, or the person who 
asually transacts their business.’’ ‘This sentence is inartifi- 
cially framed; but do not the words “other person through 
whoge hands the goods &c., may have passed,”’ include the 
exporter? I think so. This would seem to be inevitable, 
where the goods had passed directly from the importer to the 
exporter, without any intermediary holders; and it is confirmed 
by. the immediately preceding clause, which, in prescribing the 
proof to be made of the importation, identity, and payment, 
or securing the payment of duties, directs that it shall be ‘‘ by 
the oath of the. person or persons (including the exporter or 
exporters) through whose hands the said articles shall have 
passed.”’ Thus it is seen that in the section just referred to, 
under the terms ‘‘ person or persons through whose hands,”’’ 
&c., the exporter. is included; and there would appear to be 
mo propriety in excluding him, when the same term is used in 
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that which succeeds. If this be so, provision is made, in the 
event of the sickness or absence of the exporter, for accepting 
the act of his known agent, factor, or the person who usually 
transacts his business, by whom such entry for the benefit of 
drawback might consequently be made; and then there would 
seem to be no reason why such agent, &c., should not be 
equally competent to present the petition authorized by the act 
of 1825. It is to be considered that that act is remedial, and 
is therefore to be construed liberally; and that the policy of the 
government, in the allowance of drawbacks, is most effectually 
advanced by giving to persons claiming the benefit of it every 
facility which is consistent with the ascertainment of the fact, 
that the goods on which it is claimed have been actually re- 
exported beyond the limits of the United States, and have 
not entered into the consumption of the country. 

These considerations apart, a petition presented by the duly 
authorized agent of the exporter, for the benefit of this remedial 
statute, may be considered as the petition of the exporter him- 
self, through his agent, on the well-known maxim—gus joe 
per alium, factt per se. 

The preceding remarks, in effect, farnish the answer to your 
second inquiry. I am of opinion that the attorney is competent’ 
to perform the acts there specified. I do not expatiate on the 
embarrassments which would result from a more limited con- 
struction. A little reflection will, I think, render them ob- 
vious. . 

In relation to the power of attorney given by Manuel Velez, 
it seems to be in proper form, and to have attached to it a no- 
tarial attestation of its execution. 

In the case of L. S. Duvoisin in behalf of Bourry D’Iver- 
nois, it appears that his principal is a non-resident merchant; 
unless, therefore, it is intended to deny to such persons the 
benefit of drawback altogether, (which I think it. is not the 
policy of the government, nor was it the intention of Congress, 
to do,) the acts necessary to give claim to it must be performed 
by an agent; and it does not seem to me to be important that 
the operation was commenced by one agent, and continued by 
another. If I am right in the view which I take of this mat- 
ter, the entry may be completed by any known agent of the 


TO THE SECRETARY OF THE TREASURY. 283 


Quarantine at Alexandria. 





a 
exporter, The collector will, of course, judge of the evidence 
of his agency. 

I am, very respectfully, sir, your obedient servant, 
| JN. MACPHERSON BERRIEN. 
To the SECRETARY OF THE TREAsuURY. 





QUARANTINE AT ALEXANDRIA. 


The President cannot cause a quarantine to be established at Alexandria; but 
the common council of that city have power to do so. 

They have full and ample power to pass all laws which may be requisite to 
the preservation of the health of the inhabitants, to the prevention and re- 
moval of nuisances, to enforce such laws by penalties, and to appoint all 
officers necessary to carry them into operation. 

‘To enable them to give full effect to this. power, jurisdiction has been. granted 
. them over the harbor of Alexandria, and over all vessels arriving there, or 
being in the harbor, or lying at anchor below Pearson’s island, and within 
the District of Columbia, and to prevent and remove all nuisances, and such 
other substances or things on board of any euch vessel as may be prejudicial 
to the health of. the inhabitants. . 


OFFICE OF THE E ATTORNEY GENERAL, 
September 5, 1829. 

Sir: I have before me your letter of the 4th instant, asking 
my opinion “ whether any authority exists in the President, or 
other officer of the United States, to establish and enforce 
quarantine regulations, and to appoint and pay officers for car- 
rying them into effect within the District of Columbia ?”’ 

In reply, I have to observe, that, in my opinion, no suchi 
power exists. It seems to be contemplated by the authorities 
of Alexandria to procure the establishment of quarantine within 
the State of Virginia. The terms of your inquiry in relation 
to this power are limited, however, to the District of Columbia. 
In a letter of the 10th August, 1829, accompanying your 
communication, it is said that ‘‘the first quarantine establish- 
ment authorized by the President, for the District of Columbia, 
was in 1822, in virtue of the power vested in him by the 3d 
section of the act of Congress passed 25th February, 1799; 
‘and he refers to a letter from the Secretary of the Treasury, 
dated 16th J uly, 1822, which states that the President had, by 
virtue of such power, directed that a situation for the per- 
formance of quarantine should be provided at some place below 
Alexandria, &c. | 
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I apprehend that this direction must have been given without 
adverting to the act of 1804, to which I will hereafter refer you; 
and it seems to me most obviously to have resulted from a mis- 
conception of the act of 1799. The object of that law was to 
conform the custom-house regulations of the United States to 
the quarantine laws of the different States, so far as this could 
be done consistently with the safety of the revenue; to com- 
mand the assistance of the officers of the United States in the 
enforcement of those State-laws; and to this end, and with a 
view to the preservation of the revenue, the 3d section of the 
act referred to authorizes the President to procure warehouses 
for the deposite of cargoes of vessels “which shall be subject 
to a quarantine, or other restraint, pursuant to the health laws 
of any State.’’ It does not authorize the President to estab- 
lish a quarantine; but when this is done under the laws of 
any State, the officers of the Union are bound to aid in its en- 
forcement, and he is required to provide warehouses for the re- 
ception of the goods on board of vessels subject to its einer 
The constitutional power of Congress “‘ to exercise exclusiv 
legislation in all cases whatsoever over such district (not ex- 
ceeding ten miles square) as may, by cession of particular 
States and the acceptance of Congress, become the seat of the 
government of the United States,”’ having been acted npon by 
the enactment of various laws for the regulation of the District 
of Columbia, and of the several parts thereof, it is in those 
laws so passed that a solution of your inquiry is to be found. 

By an act passed 16th July, 1790, (Laws U. 8., 2d vol., 
Duane’s edition, page 113,) for establishing the temporary and 
permanent seat of the government of the United States, after 
accepting the cession of the District of Columbia for the latter 
object, it is enacted ‘that the operation of the laws of the 
State within such District shall not be affected by this accept- 
ance, until the time fixed for the removal of the government 
thereto, and until Congress shall otherwise by law provide. - 

if this provision, so far as it relates to our present inquiry, 
had not been in effect superseded by subsequent legislation, 
there would still be an objection to the exercise of this power 
by the President. The laws of Virginia would continue to be 
of force in that part of the District which was acquired by ces- 
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sion from that State; but the manner in which, and the officers 
by whom, they should he carried into effect, must be prescribed 
and designated by Congress. It is in pursuance of this idea 
that they have passed laws for the organization of the District, 
and for the creation of such officers as they have deemed ne- 
cessary to carry the existing laws into effect. 

By an act passed the 27th February, 1801, (Laws U. S., 5th 
vol., page 268, Duane’s edition,) they have enacted ‘‘ that the 
laws of the State of Virginia, as they now exist, shall be and 
continue in force in that part of the District of Columbia which 
was ceded by the said State;’”? and they have proceeded to 
provide for the appointment of the requisite officers to carry 
those laws into effect, such as judges with power to appoint a 
clerk, justices of the peace, a prosecuting attorney, marshal, 
register. &c. It cannot be supposed that, in the absence of 
such legislation by Congress, it would have been competent to 
the President to assume the power thus exercised, to establish 
courts and appoint officers; and yet such is the argument which 
asserts his power to establish a quarantine, and appoint the 
necessary officers to enforce it, under the general provision for 
continuing the laws of Virginia in force. On the contrary, by 
the act of 3d March, 1801, (Laws U. S., 5th vol. Duane’s edi- 
tion, page 287,) it is provided that the circuit court for the 
District shall have ‘‘power to appoint to all other offices neces- 
sary for the said District, under the laws of the respective States 
- of Maryland and Virginia’’—that is, all other offices besides 
those specified in the act. 

- But Cotigress have not left the citizens of Alexandria in this 
unprotected state. By an act to amend the charter of Alexan- 
dria, passed the 25th February, 1804, (7th vol. Laws U.S., 
page 38, Duane’s edition,) it is provided, inter alia, that the 
corporation of Alexandria shall have power to pass ‘‘all laws 
which they shall conceive requisite for the preservation of the 
health of the inhabitants;’’ with the common proviso, that they 
shall not be repugnant to the laws and constitution of the 
United States. Power is given to them ‘‘to enforce the ob- 
servance of their said laws, by reasonable penalties and forfeit- 
ures, to be levied upon the goods and chattels of the offender;’’ 
«to pass all laws not inconsistent with the laws of the United 
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States, which they may conceive requisite for the prevention 
and removal of nuisances;’’ to appoint sundry specified officers, 
and ‘‘all other officers who may be deemed necessary for the 
execution of their laws, who shall be paid, &c.; and whose 
duties and powers shall be prescribed in such manner as the 
common council shall deem fit, for carrying into execution the 
powers hereby granted.’’ It is moreover provided, that the 
jurisdiction of the said common council shall. extend over the 
harbor of Alexandria, and over vessels of every description 
which may.arrive and be in the harbor, or be at anchor below 
Pearson’s island and within the District of Columbia, for the 
purpose of preventing and removing all nuisances and such 
other subjects or things being on board of any such vessel, as 
may be prejudicial to. the health of the town, and for no other 
purpose. 

Here, then, is a power espreale granted to the common coun- 
cil ef Alexandria, which is perfectly adequate to the establish- 
ment of quarantine regulations. It is a power to pass all laws 
which they shall conceive requisite for the preservation of the 
health of the inhabitants—for the prevention .or removal of 
nuisances; to enforce them by penalties, and to appoint the 
necessary officers to carry them into operation. To enable 
them to give full effect to this power, jurisdiction is granted 
to them, for this sole purpose, over the harbor of Alexandria, 
and over all vessels arriving there, or being in the harbor, 
or lying at anchor below Pearson’s island, and within the 
District of Columbia—to prevent and remove all nuisances, and 
such other subjects or things on board of any such vessel, 
as may be prejudicial to the health of the inhabitants. 

I am, respectfully, sir, your obedient servant, 
JN. MACPHERSON BERRIEN. 


To the SECRETARY OF THE TREASURY. 





PROOF NECESSARY TO AN ARREST. 


Every citizen of the United States is secured, by the constitution, against an 
unreasonable arrest; and to provide against the same, magistrates are inter- 
dicted from issuing warrants mee upon probable cause, supported by oath 
or affirmation. 


TO THE PRESIDENT. BOT 





Proof Necessary to:an Arrest. 


The communication of the British minister charging that a master of an Amer- 
ican vessel had murdered a British subject on the high seas, together with 
copies' of depositions taken before a justice of the peace of the island of. An- 
tigua, are not evidence sufficient to authorize the President to order the arrest 
of the accused and his confinement for trial.- 


OFFICE oF THE ArrorNEY GENERAL, 
September 10, 1829. 


_ Sm: I have had the honor to receive your communication, 
with the letter and accompanying documents transmitted to the 
Department of State by Mr. Vaughan, the minister of his 
Britannic Majesty. 


‘The communication of Mr. Vaughan relates to the alleged 
murder of John Cannon, who is stated to have been a British 
subject, and is said to have been killed by Rodney French, 
who is represented to be a citizen of the United States, and to 
have been, at the time of the act, master of an American vessel 
called the Chance; on board of which vessel, and on the high 
seas, the murder complained of is stated to have been perpe- 
trated. The depositions (copies) which accompany it are those 
of Robert Minoes King, Joseph Cutting, and John William 
Marsh, the last of which is chiefly important. A lettet (copy) 
from the Governor of Antigua to Mr. eee is } also trans- 
mitted. 

The foregoing depositions, copies of which have been.com- 
municated, purport to have been taken at Antigua, before a 
justice of the peace of that island. Mr. Vaughan announces 
to the Secretary of State the determination of his Majesty’s 
government to eause search to be made for the other passengers 
who were on board the ‘‘Chance”’ at the time the transaction 
took place, in order that they may be prepared to give their evi- 
dence as soon after the government of the United States shall 
have notified to him their readiness to bring the captain to trial, 
as their attendance can be procured; that the governors of his 
Majesty’s colonies will be directed to communicate to him the 
result of their researches; and that he is instructed to announce 
to the governors when and at what place the presence of. those 
persons will be required. 

Founding the claim on the letter and depositions just referred 
to, Mr. Vaughan requests that measures may be immediately 
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adopted by the government of the United States for bringing 
Captain French to trial; and the question on which you desire 
my opinion is, whether the testimony thus produced is sufii- 
cient to justify the President in ordering the arrest of the ac- 
cused, and holding him in confinement for trial, before the 
Witnesses are produced and recognised to appear and testify 
against him. 

In reply, Ihave the honor to state to you that, in my opinion, 
this evidence is not sufficient for the purpose stated. — 

The right of an American citizen to security from unreason- 
able arrest is declared by the constitution; and it is therein 
provided ‘‘that no warrant shall issue. but upon probable cause, 
supported by oath or affirmation,’’ &c. The judicial act makes 
it the duty of the magistrate who issues the warrant to recog-. 
nise the witnesses to appear and testify in the case, and to re- 
turn their recognizances to the court before whom the accused 
is to be tried. It is true that depositions of absent witnesses 
have been received in the courts of the United States on mo- 
tions to commit; but this has been in aid of the testimony of 
persons who have been personally in attendance. 

_-The arrest of the accused, moreover, could not be ordered 
on the testimony now adduced, because copies only of the de- 
positions are presented; and if the originals were exhibited, the 
official character of the magistrate before whom they purport to 
have been taken is not certified, as it should have been, by the 
Governor of Antigua. 

I have the honor to be, sa | respectfully, sir, your obedient 
servant, 

JN. MACPHERSON BERRIEN. 

To the PresmpeENT or THE Unitep STArTEs. 





CLAIM OF ILLINOIS TO THREE PER CENT. OF LAND SALES. 


The Secretary of the Treasury cannot legally pay to the State of Illinoie the 
three per cent. of the proceeds arising from the sales of public Jands within the 
same, reserved under the acts of 18th April, 1818, and 12th December, 1820, un- 
less the account, required by the last mentioned act, indicated that the moneye 
heretofore paid have been applied to the encouragement of learning within the 
Beate of Ilinois. 





TO THE SECRETARY OF THE TREASURY. 260 


Claim of Illinois to Three Per Cent. of Land Sales. 





The exchange of those moneys by the State of Illinois for warrants upon the 
- auditor of the State, cannot be considered by the Secretary of the Treasury 
as an eppicaton of them within the meaning of the law. 


Osvian OF THE Apeavey GENERAL, 
' September 11, 1829. 

‘Str: I have received your communication accompanied by 
certain documents relating te the claim of the State of Illinois 
‘to three per cent. of the net proceeds arising from the sale of 
public lands within the same, reserved under the acts of the 
18th April, 1818, and 12th December, 1820. 

Upon the state of facts presented by these Posuments; you 
propose to me two questions :— 

F¥rst. ‘‘Whether the money so reserved can be paid by the 
Secretary of the Treasury, unless the account required by the 
last-mentioned act showed that the moneys heretofore paid 
have been applied to the encouragement of learning within the 
State of Illinois?”’ 

Second. ‘““Whether the investment which the report and ac- 
count show to have been made of the moneys heretofore paid, 
by the exchange of those moneys for warrants upon the auditor 
of the State, or by the purchase.of such warrants, can be con- 
sidered by the Secretary of the Treasury as an application of 
those moneys within the meaning of the law?’’ | 

The act of the 12th December, 1820, after directing the pay- 
ment of these moneys to an agent of the State, requires that 
the sum so paid “shall be applied to the encouragement of 
learning within said State, in conformity to the provisions on- 
- this subject contained in the act entitled ‘An act to enable the 
people of Illinois to form a constitation and State government, 
and for the admission of such State into the Union on an equal 
footing with the original States,’ approved April 18th, 1818, 
and to no other purpose; and an annual account of the appli- 
cation of the same shall be transmitted to the Secretary of the 
Treasury, by such officer ot the State as the legislature thereof 
shall direct; and in defauit of such return being made, the 
Secretary of the Treasury is hereby required to withhold the 
payment of any sums that may then be le until a return 
shall be made. as ‘herein required.” 

{t seems. to me, sir, that the aforegoing provisions of the act 
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of 1820 furnish a plain and obvious answer to your first in- 
quiry, and that such answer must be in the negative. An offi- 
cer of the federal government, charged by the requisitions of 
an act of Congress witha specific agency, which consists in 
the payment of money, is told in his letter of instructions that 
the money so to be paid is to be applied to a particular speci- 
fied purpose, and to no other. It is provided that an annual 
account of the application of the same—that is, of its applica- 
tion to the purpose required by the act—shall be transmitted to 
such agent; and finally, it is expressly declared, that in default 
of such return—that is, of a return showing the application of 
the meney before paid, to the specified purpose—the said agent 
shall withhold the payment of any suins that may then be due, 
_ or that may thereafter become due, until a return shall be 
made as is required by the act. 

I confess I cannot discover any discretionary power in the 
Secretary of the Treasury under the authority thus conferred 
upon him. When he is catled upon to make such a payment, 
the simple inquiry seems to be, Has an account of the applica- 
tion of the previous payments to the purposes of the act been 
transmitted to him by an authorized agent of the State of Lli- 
nois? The governor of that State, in his letter of the 2d April 
last, furnishes the answer. He says: ‘‘ The several sums 
heretofore received, however, on this account, being as yet in- 
adequate to the object for which they were granted, have not 
been appropriated, otherwise than in the purchase of the notes 
of the Bank of Illinois, and warrants upon the treasury, at a 
great discount, which has considerably augmented this fund; 
all of which is deposited in the treasury of the State, to be ap- 
propriated in due time exclusively to the object for which it 
was granted:’’ and the report of the commissioners of the 
school-fund corroborates his statement. 

Excluding now all inquiry into the propriety of the commu- 
tation of the moneys actually paid by the United States, and 
considering the auditor’s warrants payable at the State treasury 
of Illinois as representing those moneys,—it is, I think, very 
clear that the act of 1820 has not been complied with; and, 
consequently, that your obligation to withhold further pay- 
ments becomes imperative. That act requires those moneys 
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to be applied to the encduragement of learning. The evidence 
is, that they have not been applied to any purpose; that they 
remain in the State treasury, to be appropriated, in due time, 
exclusively to the object for which they were granted. 

With this view of the requisitions of the act, and the convic- 
tion that to whatever objections it may be liable on the part of 
the State of Illinois, it is the sele charter of your authority, I 
do not feel that I am called upon to enter into an examination 
of the very grave questions which are presented in and sug- 
_ gested by the elaborate argument which you have transmitted 
to me. 


Whether the compact of 1818 between the United States and 
the people of the Territory of Illinois is to be considered as a 
treaty between independent sovereignties, and liable, therefore, 
to the same rules of interpretation as all other facts of like 
character;—whether that Territory, considered as a political 
community, was in fact sovereign when the propositions which 
resulted in this compact were made by the United States, and 
accepted by its people assembled in convention, or only became 
so on its subsequent admission into the Union ;—whether the 
power exercised by the United States under that compact is 
derogatory from the sovereignty of the State of Illinois; and, 
if so, whether in so far as the compact in question operates a 
modification of the otherwise sovereign power of the State of 
Illinois, with reference either to the attributes of sovereignty, 
or to the objects on which they are exercised, it be not the ne- 
cessary result of the fundamental compact by which that sov- 
ereignty was acquired;—finally, whether the Congress of the 
United States had power, consistently with the compact of 
1818, to impose the conditions prescribed in the act of 1820, as 
prerequisites to the payment of the sums claimed under that 
compact by the State of Illinois;—are questions which it does 
not seem to me to be necessary to discuss on this occasion. 


The power which is conferred upon the Secretary -of the 
Treasury by the act of 1818 is. ménisterial. It is so asserted 
to be, in the argument before me. He cannot, therefore, sit 
in judgment on that law. His sole authority in relation to the 
subject-matter is derived from its provisions. What they enjoin, 
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he must do; and his obligation to ubstain from what they for- 
bid is equally imperative. / 

‘The opinion already expressed to you in this letter, will ren- 
der unnecessary a detailed answer to your remaining inquiry. 
In point of fact, the three per cent. heretofore paid by the 
United States to the State of Illinois seems not to have been 
appropriated at all to the encouragement of learning, but applied 
directly to the current exigencies of the State, under a pledge 
of which the treasury warrants are the evidence that the State 
would at some future time, and ‘in due time,’’ apply it ‘‘ex- 
clusively to the object for which it was granted.’’ The exist- 
ence of the pledge is, of itself, proof that it has not been re- 
deemed; that, in the opinion of the State of Illinois, that due 
time has not yet arrived when this fund ought to be applied to 
the purposes of its creation; and that, in the mean time, it 
remains unappropriated in the treasury of that State. : 

There is, in my opinion, much strength in some of the 
suggestions which are made concerning the difficulties which 
have attended a literal compliance with the act in the applica- 
tion of the fund to the stipulated object; and perhaps it would 
be wise, and more consistent with a proper respect for State 
sovereignty, to place the whole subject under the supervision 
of the State for whose benefit the appropriation was intended. 
But such a power belongs not to a subordinate agent of one of 
the parties to that compact in which it originated. 

I am, very respectfully, sir, your obedient servant, 

JN. MACPHERSON BERRIEN. 

To the SEoreTARY oF THE TREASURY. 





ARMS FOR DEFENCE OF NEGROES AT LIBERIA. 


There is no law authorizing the agent of the United States residing at Liberia, 
pursuant to the act of the 3d of March, 1819, to purchase arms for defence of 
the negroes. 


Wasuineron, September 21, 1829. 


Sir: In reply to your communication of Saturday, I have to 
state that I am not aware of the existence of any act of Con- 
gress which authorizes the agent of the United States residing 
at Liberia, on the coast of Africa, to purchase arms for the 
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defence of the negroes, &c., received by him, in pursuance of 
the act of the 3d March, 1819; nor do I think that the pur- 
chases can be justified by any fair construction of that act. 

I do not enter into a consideration of the very grave and 
interesting questions which might arise from the exercise of 
such a power, but confine my view to the provisions of the act. 
{t has two objects: 

First. To provide for the safekeeping and support, within 
the United States, and for the removal beyond its limits, of alt 
negroes, &c., brought within its jurisdiction, under the pro- 
visions of the act. | 

Second, To authorize the appointment of agents to receive’ 
the negroes, &c., who may be delivered from on board vessels 
seized in the ssinces tion of the slave.trade, &c., &c. 

No provision is made for the support and keeping of these 
negroes, &c., beyond the limits of the United States, except 
by necessary implication, during their transit therefrom, and 
up to the time of their delivery to the agent of. the United 
States; and of such of them as may be taken from on board 
vessels seized, &c. 

When that delivery takes place, the purpose of the law is 
accomplished: the agent is functus officio; and his authority, 
so far as it may rest upon this law, is at an end. 

I am, very respectfully, sir, your obedient servant, 

JN. MACPHERSON BERRIEN. 

To the Szoretary or THE Navy. 





THE CASE OF A SURGEON IN THE NAVY. 


The case of Doctor Page, who was reappointed to the office of surgeon in the 
navy in April, 1827, does not entitle him to the benefits of the act of 24th 
May, 1828, (for that act only rewards continuous service under commissions 
existing at that date;) but the words of the amendatory act are sufficiently 
comprehensive to embrace it. : 


OFFICE oF THE ATTORNEY GENERAL, 
| Octoder 10, 1829. 


Srr: I have the honor to acknowledge the receipt of your 
communication, and an accompanying letter from Dr. James 
Vou. u—18 
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Page, of the United States navy, asking my opinion whether 
a liberal construction of the act of the 24th May, 1828, will 
not entitle Dr. Page to the benefit of his services from the 
period of his appointment in 1811, until the time of his resig- 
nation in 1824? You have subsequently called my attention 
to the amendatory act of the 21st January, 1829, and thus ex- 
tended the range of your inquiry. | 

It appears from the statement which you have sent me, that 
Dr. Page was reappointed to the office of surgeon in the navy 
in April, 1827, which he has continued to hold from that period 
to the present; he is, consequently, entitled to all the benefit 
to be derived from the amendatory provisions of the act of Jan- 
uary, 1829: and the single question now is, whether untnier- 
' rupted service for the time specified in the original act be neces- 
sary to entitle this class of officers to the progressively increas- 
ing compensation for which it provides? 

Incorporating the amendment into the original act, the pro- 
. vision would be, in substance, as follows: Every surgeon 
in the navy, at the passing of this act, shall receive fifty 
dollars a month and two rations a day; and after five years’ 
service he shall be entitled to receive fifty-five dollars a month 
and an additional ration a day; and after ten years’ service, 
&c. 

Dr. Page was in the navy on the 24th May, when the act in | 
question was passed; he had served in the capacity of surgeon 
at that time upwards of fourteen years, and continnously more 
than eleven years; but his term of service, under his existing 
commission, extends at this time to but little more than two 
years. 1 think the additional compensation was designed as 
the reward of continuous service under commissions existing 
at the date of the act, and that a rigid interpretation of its pro- 
visions would, perhaps, exclude the present claim; but I think, 
also, that such a case as that of Dr. Page was not probably in 
the view of Congress either for the purpose of being included 
or excluded; that the words of the amendatory act, ‘‘ accord- 
ing to length of service,’’ are sufficiently comprehensive, under 
a liberal construction of them, to embrace it; and that it is 
competent to you, as the head of the Navy Department, in the 





a - = : See v * 


TO THE PRESIDENT. 275 


\ 





ry Pardons before Conviction. 





exercise of a rightful discretion, to authorize this additional 
allowance. 
Tam, Tespectfully, sir, your obedient servant, : 
JN. MACPHERSON BERRIEN. 
‘To the Ssoretary or THE Navy. 





‘PARDONS BEFORE CONVICTION. , 


¥t is inexpedient generally for the President to exercise the pardloning power be- 
fore the trial of a person charged by indictment. with a crime against ‘the 
United States. Cases may exist where interposition before trial ia proper; 
‘this case, however, does not demand it, for reasons given. 


Q@rricg oF THE ATTORNEY GENERAL, 
October 12, 1829. 


Str: I have carefully examined the memorial of Abel S. 
Dungan, and the accompanying documents, (which are here- 
with returned;) and 1 have now the honor to state to you such 
reflections as have occurred to me on the perusal. 

A vanity of considerations seem to me to render it inex- 
pedient, generally, to interpose the pardoning power previously 
to trial. Kt is not denied, however, that cases may exist in 
which such an interposition wowld be proper; and it is admit- 
ted that the case presented, on the evidence furnished by the 
memorialist, is a strong one. The application seems to me, 
however, to be premature; for the reasons which f will pro- 
ceed to state. 

At the May term of the circuit court of the United States 
for the district of Maryland, in the current year, an indict- 
ment was found against the memorialist for murder, on the 
testimony of three witnesses. The next session of that court 
will be held in December; and, alleging that he cannot safely 
proceed to trial in the absence of witnesses whom he states 
to be important, and that the United States will probably be 
unprepared for trial from a similar cause, the memorialist asks 
from the President, in consideration of the difficulty of obtain- 
ing a trial atany certain time, that he will examine the evidence 
submitted, and grant a nolle prosequs. Asa further inducement 
to this, he alleges that the absent witnesses are seafaring men, 
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whose return is uncertain; and that he is himself prevented 
by the pendency of this prosecution from embarking on any 
voyage, and thereby from earning a subsistence for his family. 

These suggestions will be entitled to consideration, if, at the 
next term of the court, a trial cannot be had; but, as that will 
speedily occur, it seems to me that it would be improper, by 
any previous interposition of the pardoning power, to anticipate 
the state of things which may then exist. In the mean time, 
T would respectfully recommend that the memorial and accom- 
panying documents be laid before the district attorney of Mary- 
land, and that he be instructed to communicate any information 
in his possession relating to this case, which may, in his opin- 
ion, be assistant to the Executive of the United States in de- 
ciding on this application. 

I have the honor to be, very respectfully, sir, your obedient 
servant, | 

JN. MACPHERSON BERRIEN. 
To the PRESIDENT OF THE UNITED Srares. 





A RECEIPT NOT AN ASSIGNMENT OF A LAND WARRANT. 


& receipt, dated 1785, acknowledging the receipt of money in part payment of 


a Virginia military warrant, is not, per se, an assignment, nor is it evidence of 
an assignment. 


The commissioner is bound to issue the patent to the original beneficiary, his. 
heirs or assigns; and must, therefore, ,have satisfactory evidence of -assign- 
ment before he issues to assigns. 


OFFICE OF THE ATTORNEY GENERAB, 
| October 13, 1829. 

Sir: [ have examined the papers accompanying the applica- 
tion of Mr. James Bradford. 

He claims, by assignment from James Berwick, certain tracts. 
ef land which have been surveyed in the name of the latter.. 
As evidence of the assignment, he produces a receipt dated in 
1785, (part of which seems to have been torn of,) which pur- 
ports to have been signed by. J. Berwick, and to acknowledge 
the receipt from David Bradford ‘of half-joes in part 
pay for a military warrant,’’? which appears to have issued for 
the land in question. The applicant represents himself to be 
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one of the heirs of David Bradford, and to have received from 
his co-heirs an assignment of their interest. He produces also 
a letter from David Bradford, dated Washington, November 
3, 1800, addressed to William McClung, giving directions con- 
cerning the survey of this land, and the warrant and three 
surveys, which are dated in February, 1826. 


The question presented to me, is, whether the evidence pro- 
ducéd is sufficient to show an assignment of the right of James 
Berwick to David Bradford? I think not. 


Admitting, for the purpose of this inquiry, the genuineness of 
the receipt produced, still I think that receipt is not, per se, an 
assignment of James Berwick’s interest; nor is it evidence of 
such an assignment. It seems to me to prove the existence of 
a contract to assign, unexecuted, and dependent for its execu- 
tion on the payment of the balance of the consideration money. 
If a receipt for the whole amount of the purchase money were 
produced, the existence of an assignment might be presumed ; 
but a partial payment amounts only to earnest, or, at most, can 
be considered but as evidence of a contract to assign on pay- 
ment, according to the terms of such contract, of the residue 
of the purchase-money. 


No time having been stipulated in the receipt now produced 
for the payment of that balance, it was, I apprehend, payable 
on demand; and Bradford’s refusal to comply with Berwick’s 
demand for payment of it, might, according to the terms of the 
contract, have released his obligation to assign. Yet, if sach 
a state of things had existed, all that is now proved by the ap- 
plicant might still have been produced in evidence. 


It is no answer to this, to say that Berwick or his heirs have 
never moved in this matter. The death of the ancestor, and 
the ignorance of the heirs, might in this, asin many other cases - 
of this class of Claims, have prevented the assertion of their 
rights. 

In the letter produced from the elder Bradford, it is stated 
that the assignment from Berwick was not on the warrant, but 
on a distinct piece of paper, with his receipt for the money paid 
for it; and this is urged as evidence of the existence of an 
assignment, which it is said is lost. But, until such assign- 
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ment is produced, 1 think this assertion in Mr. Bradford’s letters 
must be considered as referring to the receipt now exhibited. 

The writer adds: ‘‘Colonel Anderson will see the warrant 
was lodged by or for my use, and the money paid by me.’’ No 
proof of this appears in the warrant. If the fact exists, it can, 
itis presumed, be: proved by Colonel Anderson, if. in life, os 
by reference to his books. It certainly does not strengthen this 
representation, that the surveys, which the writer obviously 
intended should be made immediately, did not take place for 
more than twenty-five years after. On the whole, it appears 
to me that some evidence, beyond this receipt for paxt of the 
purchase money, is necessary—not because the United States 
will undertake to protect the rights of the heirs of Berwick to 
such unpaid balance, but because the Commissioner of the 
Land Office is authorized by law to issue patents only to the 
original beneficiary, his heirs, or assigns; and the applicant 
has not established his title to be considered as Heeneins to 
either of these classes. 

I have the honor to be, respectfully, sir, your obedient ser- 
' Want, 

JN. MACPHERSON BERRIEN. 

To the SecRETARY OF THE TREASURY. 





POWER OF SECRETARY OF THE TREASURY TO: REMIT FIN ES, &c. 


The act of 3d March, 1797, authorizing the Secretary of the Treasury to remit 
‘¢ fines, forfeitures, and penalties,’’ does not confer the power to release a bond 
given to entitle the obligor to drawback,.after the same has become an absolute 
debt due the United States. 


OFFICE OF THE ATTORNEY GENERAL, 
October 2}, 1829. 


Str: 1 have received your letter of the 17th instant, and the 
accompanying communication of B. Chew, esq., late collector 
of New Orleans, asking my opinion whether the penalty of the 
bond given by Mr. Zacharie (the circumstances attending 
which are set forth in the statement of Mr. Chew) “ is a pen- 
alty, within the meaning and intent, and [whether it] can be 
remitted by the Secretary of the Treasury, under the provisions 
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of the act of Congress of March 3d, 1797, authorizing him to 
remit fines, forfeitures, and penalties.’’ 

In reply, I have to state that the act in question relates ex- 
clusively to fines, penalties, forfeitures, and disabilities, and 
does not authorize the Secretary of the Treasury to release a 
jadgment recovered for these, or any of them; but vests him 
with power to remit such fine, forfeiture, or penalty, or to 
remove such disability, and to direct the discontinuance of the 
suit brought for the recovery thereof, on such terms‘as he shall 
deem reasonable and just, upon a petition, pending the suit, by 
the party interested, to the judge of the proper district, and a 
statement, by that officer, to the Treasury Department, of. the 
circumstances of the case, which he is authorized summarily to 
inquire into. 

As I understand the case of Mr. Zacharie, from the statement 
of Mr. Chew, he exported certain goods from the United 
States, with benefit of drawback, and gave bond, in terms of 
the act in such case provided, to produce the proofs and cer- 
tificates required by law, of such goods having been delivered 
without the United States; and that, on a failure to comply with 
this condition, his bond has been prosecuted to judgment, from 
which he now asks to be delivered by the Secretary of the 
Treasury 

I think that the penalty of that bond ig not within the intent 
or meaning of the act of the 3d March, 1797. It was given to 
entitle the party to the benefit of drawback. The debenture 
was of course granted to him on the execution of his bond and 
a compliance with the other requisitions of the law. By that 
bond he contracted a debt to the United States, which was to 
be released on certain conditions. These he has not complied 
with, and his bond has become absolute. He has failed to do 
that which was essential to-his release from the debt thus con- 
_tracted to. the United States; but, in my opinion, this is neither 
a fine, penalty, forfeiture, nor disability, within the intent and 
meaning of the act of the 3d March, 1797. 

I am, very respectfully, sir, your obedient servant, 
JN. MACPHERSON BERRIEN. 

To the SEcRETARY OF THE TREASURY. 
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LAND WARRANTS AND LAND OFFICERS. 


The provisions of the Ist section of the act of May 20, aia are not limited to 
warrants obtained after the passage of the act. 


The terms ‘‘ any such warrants’’ relate to warrants issued preacis as well ag, 
subsequent to the act. 


Congress intended to subject these claims, in their progress from entry to patent, 
to the supervision of the Secretary of War. 

The certificate of the Secretary of War was necessary to authorize patents to 
issue under act of 1790, excepting resolution warrants under act of 1800, and 
were required by the act of 1807. 

The act of 1812 establishing the General Land Office, transferred to it the super- 
vision of the military land warrants. 

The act of 1815 revived the act of 1807, and made the certificate of the Soreany 


of War again necessary. 

The act of 1818, as to land warrants, revived the act of 1807, as do those of 1898 
and 1831. 

The act of 1826 does away the distinction between resolution and other war- 
rants, revives the provisions of the act of 1807, and again placed the matter 
under the Secretary of ever as it was prior to the act establishing the General 
Land Office. 


. OFFICE OF THE ATTORNEY GENERAL, 
October 22, 1829. 

_ Str: Ihave examined the several questions stated in the Jetter 
of the Commissioner of the General Land Office, and have care- 
fully perused the correspondence relative thereto, between that 
officer and the Secretary of War; which several documents ac- 
company your communication of the 19th instant. 

The questions proposed by the Commissioner oF the General 
Land Office are.as follows: 

1. ‘¢ Are the provisions of the Ist section of the act approved 
the 20th. May, 1826, limited to warrants obtained after the pas- 
sage of the act?”’ 

2. ‘* But, if the provisions of the Ist section. of the act afore- 
said are to be considered as extending the time for locating and 
returning surveys and warrants to obtain patents on Virginia 
military warrants issued previous to the passage of the act of 
20th May, 1826, then are the terms ‘on any such warrant,’ 
as used in the second proviso to that act, to be considered as 
limited exclusively to warrants issued after its passage ? or, 
are the restrictions contained in the second proviso, as to the 
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issuing of patents, to be extended to warrants issued previous 
as well as subsequent to the act?” _ 

I answer the first of these inquiries in the negative. The 
object of the act,.as explained in the title, is to extend the time 
for locating warrants and for returning surveys. In the body 
of the act there is a similar extension of the time within which 
‘<to obtain warrants.”’ | : 

Three classes of eases are provided for by the act: 

1. Of persons who had not ohuained their warrants at the date 
of the act. 

2. Of those who, having previously obtained their warrants, 
had not at the date of the act completed their locations, and, 
consequently, had not returned their surveys and warrants, and 
obtained patents. 

38. Finally, of those who, having at the date of the act ob- 
tained their warrants and completed their locations, had not at 


that time returned their warrants and surveys, and obtained. 


patents. 

It appears to be very obvious, that the provisions, as far ag 
we have now considered them, extend equally to warrants ob- 
tained before as after the passage of the act. The title of the 
act would seem to confine it exclusively to warrants obtained 
before; but this is controlled by the enacting clause, which 
provides also for after-issued warrants, by ee the time 
within which they might be obtained. 

In reference to the second inquiry, I have to state, that the 
terms ‘“‘on any such warrant,’’ used in the second proviso of 
the act, must necessarily relate to every description of warrants 
provided for in the previous part of the section, since each of 
these is such a warrant; and that having shown that these pro- 
visions embrace, in terms, warrants issued before the date of the 
act—on which the locations had not been completed, and the 
surveys and warrants had consequently not been returned, and 
patents obtained—as well as warrants issued after that date— 
that is, before the Ist day of June, 1829—my opinion, of 
course, is, that these terms ‘‘on any such warrant’’ are not 
to be considered as limited exclusively to warrants issued after 
the passage of the act, but have necessarily relation to warrants 
issued before, as well as after, its date. 


- 
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In adverting to the question which has created the difference 
of opinion, which has occasioned the reference of this subject 
to this office, I would remark, that it seems to hate been always 
the intention of Congress to subject these claims, in their prog- 
ress from the original inception by entry to the ultimate con- 
summation by patent, and as immediately preparatory to its 
emanation, to the supervision of the Secretary of War. 

In the act of 1790, the certificate of the Secretary of War is 
‘rendered necessary. Subsequently to this, as I understand 
from the Commissioner of the General Land Office, warrants 
(the applications for which had been rejected by the gcvernor 
of Virginia) were afterwards issued under resolutions passed by 
the legislature of that State. This induced Congress to pass 
the act of 1800, authorizing patents to issue on such warrants, 
with certain limitations; but still, as I apprehend, the certificate 
of the Secretary of War was necessary in other cases, by the 
provisions of the act of 1790, which was yet in force. 

In the act of 1807, which had reference to these resolution 
warrants, that certificate was still required. 

In 1812, indeed, the act establishing the General Land Office, 
under the construction stated by the Commissionerto have been 
given to it, transferred the obligation to perform certain acts, 
including the supervision of the military land warrants, from 
the Secretary of War to the head of the Land Office. But, in 
1815, Congress revived the act of 1807; and, therefore, so far as 
related to resolution warrants, made the certificate of the Sec- 
retary of War again necessary, notwithstanding the general 
provisions of the act of 1812 establishing the Land Office. 

The act of 1818 extended the time for locating these land 
warrants generully, without reference to the distinction between 
resolution and other warrants; and, at least as to the former, 
again revived the act of 1807. 

The act of 1821 is of similar import; and so, also, is the act 
of 1823. Finally, the act of 1826, annulling (if it ever existed, 
for the purposes of the present inquiry) the distinction between 
resolution and other warrants, enacted, substantially, that the 
officers and soldiers of the Virginia line, entitled to bounty 
lands, &c., should be allowed a further time to obtain their 
warrants, a certain other term to complete their locations, and 
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a certain other term to return their surveys and obtain patents; 
and then expressly provided that no patent should issue on 
any such warrant (that is, on any warrant for Virginia military 
bounty lands, whether a resolution or other warrant) “unless 
there be produced to the Secretary of War satisfactory evi- 
dence,’’ &c. Instead of re-enacting the act of 1807, by a de- 
scriptive reference to its title, (which might have countenanced 
the interpretation which had been given to the acts of 1815, 
1818, 1821, and 1823,) its provisions were substantially em- 
bodied in this act, and made applicable to sas aperiee of 
Virginia land. warrants. 


- Apart, therefore, from the eesinations given in the immedi- 
ate answers to the specific inquiries propounded by the Com- 
missioner of the General Land Office, I should believe that 
the whole history of the legislation of Congress from 1790, 

(a brief abstract of which has been just given,) shows that 
Congress have always been desirous to have the benefit of 
the supervision of the Secretary of War, before the emanation 
of the patents on these military land warrants; and that, if 
after the establishment of the General Land Office i in 1812, and 
by the construction given to the act of 1815, it was dispensed 
with, except as to resolution warrants, the act of 1826, ex- 
tending the provisions of that of 1807 to all classes of war- 
Tants, and as well to those issued before, as to those issued 
after its date, placed the matter effectively on precisely the 
same footing on which it stood anterior to the act of 1812, for 
the establishment of the General Land Office. 


- The purport of the preceding Opinion renders it unnecessary 
to consider the concluding suggestion of your letter. 


“[ return, herewith, the correspondence between the Secre- 
vary of War and the Commissioner of the General Land One: 
and the copy of the act transmitted to me; and 


I am, respectfully, sir, your obedient servant, 


JN. MACPHERSON BERRIEN. 


To the SECRETARY OF THE TREASURY. 
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POWER OF THE PRESIDENT CONCERNING THE NAVY. 


The President has imposed upon him the duty of fitting out and directing the 
employment of the public armed vessels; and where Congress fails to provide 
for disbursements indispensable to the performance of this branch of public 
duty, he may make such allowances to officers acting in higher stations than 
‘those to which they were appointed by their warrants or commissions. 


Orric& oF THE ATTORNEY GENERAL, 
| - October 24, 1829. 

Str: [received yesterday your communication on the subject 
of the legality of the increased pay and allowances granted to 
officers of the navy acting in higher stations than those to which 
they are appointed by their warrants or commissions. ‘This 
communication is marked ‘‘duplicate;’’ and bearing, as it does, 
an ancient date, makes it necessary for me to say that your 
former letter was laid aside, on the suggestion of your intention 
to extend your inquiries on this subject, before presenting them 
to this office. 

In reply to your inquiry as to the legality of increased pay 
and allowances in the cases mentioned in your letter, I have to 
state, that I am not aware of any law which gives this author- 
ity, in terms, to the President of the United States, or to the 
head of the Navy Department, acting under his direction. But, 
as this is equally true of every other compensation, except pay 
and subsistence; as the whole course of the legislation of Con- 
gress on this subject has imposed upon the President the duty 
of fitting out and employing the public armed vessels of the 
United States; arid as Congress have not provided, by express 
law, for many of the disbursements which are indispensable to 
the performance of this duty, while, upon estimates annually 
furnished, they have, from time to time, appropriated money 
to meet such extra disbursements, made under the authority 
of the President of the United States,—so, I presume, it must 
have been their intention that the President should have the 
power to make such allowances as he should deem proper in 
the exercise of the authority vested in him, retaining a check 
on the discretion of that officer, in the scrutiny to which the 
annual appropriation bills were subjected. 

According to the report which you have transmitted to me, 
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the increased pay and allowances jn question have been granted 
for a series of years, under appropriations annually made by 
Congress to cover them. I do not suppose that specific esti- 
mates were in each case submitted; but, since they have been 
granted for a series of years,—since it was, at any time, in the 
power of the financial committees to ascertain the fact that they 
were granted ,—the conclusion is, I think, a fair one, that the 
power of the President to make allowances beyond the pay and 
subsistence provided by law, as that power has been heretofore 
exercised, has received the sanction of Congress. I am there- 
fore of opinion that the President of the United States has the 
power to make the increased allowances specified in your let- 
ter; and, as your inquiry relates merely tg the ‘‘Jegality’’ of 
granting them—in other words, to the power of the President 
to make such grant—my answer is accordingly limited to that 
point. 
I am, very respectfully, sir, your obedient servant, 
JN. MACPHERSON BERRIEN. 
To the Secretary or THE Navy. 





POWER OF PRESIDENT OVER IMPRISONED DEBTORS. 


The President cannot discharge a debtor to the United States imprisoned on a 
warrant of distress issued from the Treasury Department, by the letter of the 
act of 3d March, 1817; yet, where the debtor will confess judgment, and will 
submit to a eapias thereon at once, and to be thereby brought within the de- 
scription of the act, the President may legally discharge him. 

ATTORNEY GENERAL’S OFFICE, 
October 26, 1829. 

Sir: When I conversed with you heretofore, I understood 
that Mr. Robert O. Nicholas had been arrested under mesne 
process. His own statement, and the copy of the letter of the 
agent of the Treasury, show now that he is confined by virtue 
of a warrant of distress issued from that department. 

As the debt for which Mr. Nicholas is imprisoned arises from 
moneys had and received by him as an agent of the United 
States, he is not entitled to the benefit of the act of the 6th 
June, 1798, referred to by the agent of the Treasury. 

The only question is, whether he may be discharged by the 
President, under the act of the 3d March, 1817?. And in sela- 
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tion to this, I have to remark, that the act jusfreferred to clearly 
relates to persons confined under the ordinary legal process— 
that is to say, of execution founded on judgment. It did not 
contemplate, and of course did not provide for, cases of confine- 
-ment under any special process, such as that which has been 
served on Mr. Nicholas; and the reason is very obvious—be- 
cause the act which authorizes it is of later date, viz: 1820. 

The act of 1817 authorizes the President to discharge persons 
confined under execution, and provides that the judgment shall 
remain good and sufficient in law. Mr. Nicholas is not con- 
fined under erecution; and there is no judgment to remain 
after the discharge of the debtor. He'is mistaken in supposing 
that there is a judgment against him in New Orleans, as the 
letter of the agent of the treasury shows that the proceedings 
had there were also under a distress warrant. 

But, though Mr. Nicholas’s case is not within the terms of 
the act of 1817, still I think the case may be brought within 
its spirit, and even its words. Let Mr. Nicholas confess a judg- 
ment to the United States for the amount due. Leta captas. 
issue on this, and let him be charged in execution. This may 
be done instantly, and then the President will be at liberty to 
interpose his.authority. 

If the course just pointed out were not open to the President, 
I should think the spirit of the act of 1817 might authorize him 
to discharge a person confined under a distress warrant, on 
condition that, before the discharge should take effect, he should 
confess a judgment to the United States for the amount of the 
debt. But I should prefer the former mode, which, under 
proper directions to the district attorney, may be accomplished 
without delay. 

I am, respectfully, sir, your obedient servant, 
JN. MACPHERSON BERRIEN. 

To the SecreTary or War. 





COURTS-MARTIAL. 


The judge advocate has the right of a reply in a military trial, and so has the 
accuser, when acting as prosecutor; but such reply ought to be a commentary 
on the evidence introduced by the prisoner, and on his remarks in enforcing 
it, or in arraigning the testimony offered in support of the prosecution. 
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No new matter should be introduced at thie stage of trials before courts-martal, 
without special leave; and then the prisoner should also have leave to rejoin. 

A sentence dismissing the prisoner from the sefvice is conformable to law. 

The power of the President over a sentence is a. power over the whole of it; 
and he may approve, reject, or mitigate the same at pleasure. 

In exercising this revisory power over sentences of courts-martial, the President 
may consider the provocation, if any, which led to the offence, and all the 
facts and circumstances which properly bear upon the justice, injustice, sever- 
ity, or leniency of the sentence. 


ATTORNEY GENERAL’sS. OFFICE, 
November 3, 1829. 


Sir: I have read and considered the proceedings of a general 
court-martial assembled for the trial of Major William Whistler, 
of the 2d regiment of infantry, and proceed to offer to you my 
opinion on the several inquiries which you have done me the 
honor to address to me. 

First. Of the prosecutor’s right to reply. 

It seems, [ think, agreed by writers on martial law, that the 
judge advocate possesses this right. As to the right of a prs- 
vate prosecution, I remark a diversity between military and 
naval courts-martial; the former allowing, and the latter reject- 
ing it. 

‘It seems, consulting Hough on Courts. Martial, that the 
practice in Engtand is to appoint a private prosecutor before 
the trial commences. - And though the reasons there given for 
this course would by no means render it necessary that the 
persons selected should be the accuser, yet, from what is said 
of such prosecutor being sworn as a witness, it is probable that 
the accuser is in fact generally, perhaps uniformly, selected. 
The writer just referred to proceeds to declare, that it rests with 
the court to determine whether they will allow a private prose- 
eutor to reply or not; and that the usual rule is to allow it, if 
new evidence is introduced in the defence, or if the prisoner 
has impugned the credit or attacked the character of the pros, 
ecutor or his witnesses. McArthur, in the same manner, as- 
serts the right of the prosecutor to reply in military courts- 
martial, having previously recognised his right to be sworn as 
a witness, and spoken of him.as the accuser; and the same 
doctrine is laid down in Macomb on Courts- Martial. 

I think, therefore, the right of the accuser (being the pros- 
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ecutor) to reply, is probably settled. But it seems to ‘me to be 
my duty to suggest to you what occurs to me in relation to the 
reply which was, in point of fact, received in this case. 

A reply is, or ought to be, a commentary on the evidence 
introduced by the prisoner, and on the remarks made by him 
in enforcing that evidence, or in arraigning the testimony 
offered in support of the prosecution. No new matter ought 
to be introduced at this stage of the trial, without the special 
leave of the court; and then it should be supported by wit- 
nesses, and the prisoner should be allowed to rejoin, and re- 
mark upon such new matter. Especially, the prosecutor Sughe 
not to be permitted, under color of replying oi the prisoner’s 
defence, to give additional testimony at this stage of the trial, 
and, by a statement of facts made when the prisoner has not 
the opportunity of cross-interrogating him, and which he had 
not made when he was sworn as a witness, to attempt to ex- 
plain or contradict what has been previously given in evidence. 
Hough denounces such a course as irregular; but, if it is pur- 
sued, he says it is but fair, either that the court should stop 
the prosecutor from going into such new matter, or, if he is 
permitted to go on, to.hear the prisoner afterwards in reply to 
such new matter. 

It is impossible to peruse the reply of the Seceuitae in this 
case, without seeing that it is, for the most part, a statement 
of facts, instead of a commentary upon the evidence previously 
delivered; that this statement of facts, thus irregularly made 
by the prosecutor, had two objects—first, to countervail the 
testimony offered by the prisoner; and, secondly, to impeach 
the credit of Colonel Lawrence, one of his witnesses, who, by 
this course of proceeding, is assailed without the means of 
vindicating him, or of sustaining his character. According to 
the author above cited, this was irregular, and the court ought 
to have stopped it; but since they did permit it, they ought 
also to have permitted the prisoner to reply on the authority 
of the same writer. 

Second. The sentence of the court is, that the prisoner be 
dismissed from service. Ought .it not to have been, that he 
should be cashiered ? 

In Great Britain, it seems that a distinction is recognised to 
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exist between these terms; the latter (cashiering) including 
am incapacity for future service. It is unnecessary, however, 
to inquire into the applicability of this distinction here, because 
the 83d article of the lst section of the rules and articles of 
war, (see Cross’s Military Laws, p. 139,) under which the 
prisoner was tried, prescribes, as the punishment of his offence, 
that he shall be ‘‘ dismissed from service.’’ ‘The sentenceas, 
therefore, in this regard, conformable to the law. | 

Third. Does the power of the President over the sentence of . 
a general court-martial authorize any modification of such sen- 
tence; or must-it be approved or rejected in toto? 

The power now exercised by the President is the same 
which, in the early history of our government, was exercised 
by the commanderin chief, or by Congress. It is, in my 
opinion, a power over the whole, and includes the right of 
approving, rejecting, or mitigating the sentence of the court. 
The. power of mitigating a sentence is exercised in the British 
army by the commander-in.chief and by the King; and the 
grant of authority to the President is sufficiently ample to 
enable him to exercise it here. In those cases which, by the 
rules and articles of war, are required to be submitted to him, 
(and sentences of a general court-martial, in time of peace, and 
exteuding to the dismission of a commissioned officer, are 
among them,) the whole proceedings are required to be trans- 
mitted to the Secretary of War, to be laid before the President, 
‘* for his confirmation or disapproval, and orders on the case.’’ 
The terms indicate an unlimited discretion; and when it is 
considered that he is, by the constitution, the depositary of the 
pardoning power,—that this is co-extensive with every species 
of punishment, except only in cases of impeachment, (and 
perhaps, also, for contempts against either House of Con- 
gress,)—it cannot, I think, be doubted that he has authority 
to mitigate, as well as jp confirm or reject the sentence, of a 
general court-martial, in the exercise of the supervisory power 
committed to him by the act for establishing rules and articles 
for the government of the armies of the United States. 

Lt is expressly provided by the 89th article, that every officer 
authorized to order a general court-martial shall have power 
to pardon or mitigate any punishment ordered by such court, 
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except the sentence of death, or cashiering an officer. These 
he may suspend, until the pleasure of the President is knowa, 
It would be singular if, in the cases which are intrusted to the 
supervision of a subordinate officer, a power should be given 
to him over the sentences of a court-martial, which is denied 
to the commander-in chief in those cases which are referred to 
him. 

Fourth. Can the provocation received be considered by, the 
President, in determining on the propery of mitigating a sen- 
tence? 

I cannot doubt this. Provocation, according to its nature 
and degree, and according to the nature of the act committed 
in consequence of it, may justify or excuse that act, or may 
be inadequate to either purpose. English writers on. martial 
law confirm the idea, that extenuating circumstances may be 
properly considered by. the officer to whom is intrusted the 
power of supervising the sentence of'a court-martial. It is, 
indeed, the right of the accused that all the circumstances of 
his case should be reviewed by that authority which decides 
finally on his case. ° 

I have the honer to be, very respectfully, sir, your obedient 
servant, | | 

IN. MACPHERSON BERRIEN. 

To the PREsIDENT oF THE Unrrep States. 





PUBLIC MINISTERS. 


Mr. Barrozo Pereira, the Portuguese chargé d’affaires, was, on the 30th October, 
1829, entitled to the respect and immunities of a public minister, notwithstand- 


ing the assumption of — aa in Portugal by Don Miguel, in exclusion of 
Don Pedro IV. 


OFFICE OF THE | Ariganey GENERAL, 
November 3, 1829. 
Six: Your communication of yesterday’s date, with its en- 
closures, has been received. I have carefully perused these 
documents, and have considered the question which you pro- 
posed; which is— 
‘‘Whether Mr. Barrozo Pereira was, on the 30th ultimo, 
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entitled to the enjoyment, withia the United States, of the 
privileges and immunities which the law of nations attaches 
to the public character of diplomatic agents regularly accredited 
by a foreign government.” 

The diffidence which [1 feel in my own judgment on a sub- 
ject so entirely beyond the sphere of ordinary professional re- 
search constiains me to remark, that this question seems to 
belong rather to the particular science of the diplomatist than 
to that of the jurist. What ptivileges attach to the public min- 
ister of a foreign nation, speaking generally; when they com- 
mence, and at what time they terminate; and what are the means: 
which, according to the peculiar structure of our government, 
may be resorted to, to secure or restore them;—are inquiries 
which, taking the law of nations and the constitution of the 
United States for my guides, | would venture to answer with 
some degree of confidence. To give such an answer to the 
inquiry which you have done me the honor to propose to me, 
would require a knowledge of the usages of this government, 
and of the practice which it has pursued in its intercourse with 
the diplomatic agents residing mear it, which I have no means 
of acquiring. ‘This is especially true of that which constitutes 
the very essence of your inquiry. The question—what shall 
operate an extinction of letters of credence? in the case of a 
foreign minister depends almost exclusively on the will of the 
sovereign at whose court that minister resides. Cases occur in 
the practice of governments, in which diplomatic agents, once 
accredited, are still treated as such, although disqualified by 
intervening circumstances from performing their ministerial 
functions. It seems to me that the practice of this government, 
in this regard, must furnish the answer to your inquiry; and 
what that practice has been, I am not informed. T feel, there- 
fore, all the embarrassment which attends the expression of. 
my opinion on a subject which, independently of other con- 
siderations, your particular position qualifies you so much bet- 
ter to decide. But if it may be in any degree acceptable to 
you, I give, with much pleasure, the result of my reflections. 

Writers on the law of nations tell us, that when the commis- 
sion of a minister is at an end; when he has terminated the 
affairs which brought him; when he is recalled or dismissed ; 
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in a word, when he is obliged to go away, on any account. 
whatever, his functions cease.. But his privileges and rights 

do not expire at the same time; he retains them till his return 

to his principal, to whom he is to make a report of his em- 

bassy. This is the language of Vattel; and he adds, that for 

the same reasons the minister’s privileges. subsist, even when 

the activity of his ministry becomes suspended, &c. The 

case which he puts is that of the death of the prince whom the 

minister represents, or that of the sovereign at whose court he 

resides. In either case, he must have fresh credentials. In. 
the former, particularly, his powers are at an end; and the suc- 

cessor’s credentials are absolutely necessary to enable him to 

resume them. Yet he continues, during the interval, to be 

respected as the minister of the nation, and to enjoy.the rights 

and honors annexed to that character. Other writers tell us 

that the claims of a minister to the honors and prerogatives of 
his station cease on the expiration of his letters of credence, 

by such a contingency as that above stated; and that he can 

only claim his inviolability during such a time as will enable 

him to leave the state. But then it is added, ‘that, in practice, 

they are treated as ministers; and sometimes negotiated with, 

in anticipation of their renewed appointment. 

In the case which has been just referred to, it seems to me 
that the inviolability of the minister would continue (unless. 
the court at which he resided should notify to him a contrary 
determination) during the time in which he was awaiting the 
pleasure of his new sovereign; and, if that should result in the 
selection of a different representative, during that time, also, 
which would be necessary for his return to his own country, 
counting from the date of the notification of such new appoint- 
ment to the court near which he was residing. 

May not these principles be applied to the case on which you 
are called to decide? 

.Mr. Barrozo Pereira was duly accredited as the minister of 
the King of Portugal to this government. Apart from the 
declaration contained in his official note of the 28th July, 
1828, (of which I will speak hereafter,) did he not continue to 
be so until the new sovereign of Portugal had been recognised 
by this government ? 
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Mr. Barrozo was accredited by this government as. chargé 
d’affaires of the Princess Maria, president of the regency con- 
stituted by the late King Don John VI, and recognised as such 
by the infant Don Miguel, on his accession to the regency, in 
the name of his brother Don Pedro IV, since that event was 
announced through Mr. Barrozo to your department. The 
assumption of regal power by Don Miguel, in exclusion of the 
authority of his‘brother Don Pedro 1V, whose rights he. had 
before recognised through the agency of Mr. Barrozo, did not, 
i apprehend, ipso facto, extinguish his letters of credence. 
Two things were necessary to produce that result: 

Ist. The exercise of the will of Don Miguel, in the selection 
of another representative. 

2d. ‘The recognition of his authority by this government. 


It might have been the good pleasure of the new monarch 
of Portugal to continue Mr. Barrozo, revoking the commission 
granted to Mr. Torlade during the regency. 

The government of the United States might not have recog- 
nised his authority; or, finally, Don Pedro, temporarily divest- 
ed of regal power, might have succeeded in the .assertion of 
his right to the throne. 

The change of the succession to that throne, which is un- 
derstood. to be in conformity to the will of the nation, would, 
on the recognition of its validity by this government, place the 
agent residing near it in the condition in which he would 
have been by the natural death of the prince whose represent- 
ative he was—that is, the activity of his functions would have 
been susperided; but he would have been entitled, until the 
pleasure of the actual incumbent was made known, to be 
treated by this government with the respect due to his official 
character. 

Again: if this government, in obedience to the principles 
which it has prescribed to itself in its intercourse with foreign 
nations, had declined to recognise the royal authority of Don 
Miguel, either because his assumption of royalty was in fact 
contrary to the will of the nation, or because, acting on the 
information before them, they believed it to be so; and that his 
government was unsettled, ard not acquiesced in by the people 
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of Portugal ,—the letters of credence of Mr. Barrozo would have 
yemained in force. 

Finally, if Don Pedro had ateeetaliy asserted his rights, 
and re-established his authority, these letters would still have 
been effective, 

Writers on public-law tell us that a prince driven from bis 
throne, or even from his dommmions, does not thereby lose at 
once the right of sending mimisters; and that he who has 
usurped his throne or power does not acquire this night by 
mere momentary possession. Foreign powers may, if they think 
fit, suppose the right to be annexed to the possession. But it 
is at their option to decide differently; and a case may be easily 
imagined, in which this government, acting on its avowed prin- 
ciples, might be called upon to decide. If the temporary suc- 
cess of Barradas had placed a monarch on the throne of Mexico, 
in opposition to the will of the nation, but in obedience to the 
mandate of Ferdinand, it will scarcely be pretended that the 
relations of this gevernment with the republic of Mexico would 
have been, spso facto, dissolved. 

Apart, then, from the official note addressed by Mr. Barrozo 
to the late Secretary of State, I apprehend that he continued to 
be entitled to the privileges incident to the diplomatic station in 
which he had been accredited by this government, until the 
recognition of Don Miguel. Its determination in this regard, 
as I understand from the documents accompanying your com- 
munication, was first officially notified by the Secretary of State 
to Mr. Torlade, the present representative of Portugal, on the 
Ist of the last month: he was presented on the following day, 
as chargé d’affaires of the King of Portugal; and on the same 
day Mr. Barrozo’s passports were granted to him. Counting 
from that date, and allowing a reasonable time for his departure 
from the United States, Mr. Barrozo would be, in my opinion, 
entitled during the.interval to the inviolability which the law 
of nations accords to an accredited minister. 

It remains to consider whe.ner this state of things is changed 
by the official note addressed by Mr. Barrozo to the Department 
of State on the 18th July, 1828. 

In that paper, after communicating two decrees of the regent 
Don Miguel, which he considered as infractions of the consti- 
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tution of Portugal, and expressing his inability to recognise 
any longer a government which acted in opposition to the con- 
stitution, and pretended to usurp the unalienable rights of 
Don Pedro IV, he declares that he “is under the dire but im- 
perious duty of ceasing henceforth his functions as diplomatic 
agent from the said government; which step will be forthwith 
submitted’to his Most Faithful Majesty.”’ 

No other notice was taken of this communication by the late 
Secretary of State, except to inform’ Mr. Barrozo, by a note of 
the 28th of the same month, that this. paper “had been laid 
before the President, and placed on the files of the department, 
as evidence of the important step which he had taken.”’ 

On the 25th August following, Mr. Barrozo again addressed 
the Department of State, announcing the installation, at Oporto, 
of a provisional junta, for the purpose of maintaining the legiti- 
mate authority of Don Pedro; explaining that, by his former 
note, he did not thereby consider himself as ceasing to be 
chargé d’affaires of his Most Faithful Majesty; and that, find- 
ing the proceedings of the junta to accord with the constitu- 
tion, he believed it to be his duty to resume his functions as. 
representative of the legitimate King of Portugal. 

This note was received at the Department of State in the 
absence of the late Secretary; and its receipt was acknowledged 
by Mr. Brent, with a promise to lay it before the Secretary on 
his return to the city. 

On the 6th November, 1828, Mr. Barrozo again addressed to 
the Secretary of State an official note, in his character as chargé. 
d’affaires of Portugal, announcing the abdication of Don Pedro. 
in favor of his daughter Donna Maria; which also remained 
unanswered. 

» On the 3d March, 1829, a circular uddredued by Mr. Brent 
to the different members of the diplomatic corps, was directed! 
énter alios to Mr. Barrozo, as chargé d’affaires of Portugal. 

No official communications have since been held with him. 
but, in informal conversations with the Secretary of State, it 
was understood to be his determination to await in this coun- 
try the result of events at home, and the decision of this gov- 
ernment upon the recognition of the present -diplomatic repre~, 
sentative of the existing government of Portugal. 
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On this state of facts, it seems to me, sir, in the absence of 
any practice or usage of this government to control the question, 
that Mr. Barrozo continued (although the activity of his fune- 
tions was suspended) to be entitled to the rights and privileges 
of his public character. The change which had occurred in 
the political condition of his country was not yet consummated. 
His duties, as well as the obligations of this government to that 
of Portugal, depended on events, the true state of which was 
not until recently understood in this country. ‘The uncer- 
tainty which induced him to suspend instead of terminating his 
functions, was the same uncertainty which delayed the recog- 
nition by the United States of the existing government of Por- 
tugal. Until that was done, it could not consider as valid any 
act of that government affecting Mr. Barrozo; and his.own act, 
unnoticed as it was by this government, was open to the iad 
‘pation which he gave to it. : 

Corresponding subsequently with the Department of State in 
his official character, recognised in that character by the official 
note addressed to him by that department on the 3d‘of March 
last, and received in the same character on the public and 
solemn occasion to which it summoned him, it seems to me 
that this government cannot properly disavow the existence of 
Mr. Barrozo’s diplomatic. character at any period anterior to ne 
recognition of Mr. Torlade. 

This act terminated a state of suspense and of cneutenG 
’ which had been common alike to the United States and to Mr. 
-Barrozo; during which he awaited (as I think he had a right to 
believe, from the facts which have been stated, with the appro- 
‘bation of this government) its determination. in relation to the 
existing government of Portugal; and immediately on the an- 
nunciation of which, he demanded and received his passports. 
- Tam of opinion, therefore, that Mr: Barrozo was, on the 
30th ultimo, entitled -to the enjoyment of the inviolability 
‘which, by. the law of nations, attaches to the public character 
_of diplomatic agents regularly accredited by a foreign govern- 
ment. 

I am, with great respect, sir, your obedient servant, 

. JN. MACPHERSON BERRIEN. 

To the Secretary or Stare. 
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COURTS-MARTIAL. 


Where the warrant for the court is special, and where there shall be a specifica- 
tion of the persons to be tried and the charges.made accompanying a general 
warrant, the court need not be re-sworn after its organization. 

Dismissal from the United States squadron i isa legitimate sentence for a naval 
court-martial to pronounce. 

Contemptuous conduct to a superior officer, he being in the execution of his 
office, is punishable at the discretion of the court. 

Disobedience of orders is _punishable with death, or such. other scaeaent asa 
court-martial shall see proper to inflict; and any punishment that shall be 
according to the laws and customs in such cages at sea, may be adjudged. 

Chaplaiis, surgeons, pursers, and all. other non-combatant officers, are incom- 

- ° petent,to mes as members of naval courts-martial. 


Orrice oF THE ATTORNEY GENERAL, 
November 6, 1829. 


Sir: Your communication of the 4th instant, transmitting the 
proceedings of a court-martial held for the trial of Lieutenant 
Freelon, is received. 


In answer to your first inquiry, I have to sate that writers 
on martial law disagree as to the necessity of administering the 
oath to the members of a general court-martial, on the trial of 
each successive. case which is brought before them. Tytler, 
whose work has been revised and republished by James, de- 
clares that it is ‘‘ unnecessary and improper (for all unneces- 
sary oaths are improper) for the same court-martial to repeat the 
ceremony of taking these oaths for every new trial;’’ and he 
enters into an extended argument to prove that it is so. 


McArthur maintains the same opinion ; and observes that ‘‘the 
members of a naval court-martial are but once sworn, (at the 
first assembling,) though they may continue ota for several 
days, on the trial of different offenders.’’ 


A contrary doctrine is suggested by Hough, who says, on the 
authority of Sir C. Morgan, that “ when the several prisoners 
to be tried are named in the warrant under which the court- 
martial is held, and the matter objected to each prisonér, re- 
spectively, is also specified, I conceive the president and other 
members may be sworn, once for all, to try and determine the 
several matters before them; andthe general practice counte-- 
nances this. But when the warrant is general, not pointing 
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out the prisoners or the charges, I hold it to be necessary that 
the court should be sworn afresh to each trial.’’ 

The distinction, here, is between a general and a special 
warrant; and the case referred to by Hough, in support of this 
doctrine, is that of a trial which occurred at Bombay in 1818, 
in which the commander.in-chief, after approving and confirm- 
ing the sentence, notes an irregularity in the proceedings; and 
then orders that, ‘“ when more prisoners than one shall be tried 
by the same court-martial, the court shall be re-sworn at the 
commencement of each trial.’’ | 

In the case which you have referred to my consideration, 
the warrant was general; but it was accompanied with a speci- 
fication of certain persons who were to be tried, with a refer- 
ence to the charges to be exhibited against them. Among the 
persons enumerated was Lieutenant Freelon. I apprehend, 
under these circumstances, that a renewed administration of 
the oath was not necessary, even according to the writer last 
referred to, in the enumerated cases; and that, in relation to 
the others, if (which I have no means of ascertaining) the 
course pursued in this case has conformed -to the general prac- 
tice in the navy, the proceedings may be considered legal, on 
the ground of such precedent, and of the authorities which I 
have before adverted to. If this practice is disapproved by the 
department, it can be controlled prospectively, by an order en- 
joining the administration of the oath in each case. 

Your second inquiry is, whether a dismission from a United 
States squadron is a legitimate punishment? 

The prisoner was convicted on two charges: Ist. Of con- 
temptuous, insubordinate, and disrespectful conduct. towards 
his superior officers; and 2d. Of disobedience of orders. 

Punishments in the navy are-either specified in the act, or 
committed to the discretion of the court; or, in cases not speci- 
fied, are required to be ‘‘according to the laws and customs in 
such cases at sea.”” 

Contemptuous conduct to a superior officer, being in the 
execution of his office, is punishable at the discretion of the 
court. 

Disobedience of orders is punishable with death, or such 
other punishment as a court-martial shall inflict; leaving that 
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offence, also, to be punished at their discretion. ‘The punish- 
ment of dismission from a squadron must, therefore, I think, 
be considered as a legitimate punishment, in the exercise of the 
discretion thus committed to the court-martial by the law; 
since that discretion seems to be without any other control, 
except that which results from the supervisory power of the 
President, or commanding officer of the squadron. If that 
punishment be considered inexpedient,'it may be corrected, as 
to the past, by a remission of the sentence; and as to the future, 
the views of the President, communicated through the depart- 
ment, would, without doubt, be respectfully considered in cases 
which may hereafter occur. I ought, perhaps, to add, that 
an equivalent sentence is frequently to be found in the records 
of similar proceedings in the British navy. In examining a 
list of sentences pronounced there, through a series of more 
than forty years, I find many instances in which the sentence 
has been dismission from the ship. 

Your last inquiry is in ‘these words: ‘‘Whether chuphaiie: 
surgeons, or pursers, who are regarded on board our ships as 
non-combatants, are competent to officiate as members of naval 
courts-martial ?’’ 

{ understand, from your subsequent note, that these officers 
are commissioned, and have been’ so since the establishment of 
the Navy Department. Until its receipt, I had been under the 
impression that, in the earlier stages of our naval establish- 
ment, some of these were warrant officers. 

The 35th article of the rules and regulations for the govern- 
ment of the navy is sufficiently indefinite, in relation to the 
persons of whom courts-martial shall be composed, to make it 
somewhat difficult to answer your inquiry. If we look to the 
origin of courts-martial in England, (from whence we borrow 
them,) it would be difficult to believe that a tribunal, which 
has succeeded there to the ancient court of chivalry, could be 
composed of other than military men. And if we consider the 
nature of the subjects which are generally submitted to the de- 
cision of these tribunals, the knowledge of military discipline 
and usage, and frequently of tactics, (which is indispensable 
to those who preside there,) it would seem that non-combat- . 
ants, whose duties do not lead them to acquire this species of 
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information, and who have no rank, either real or assimilated, 
could not be deemed competent to sit on eourts-martial. 

In the British navy, it is expressly provided that courts- 
martial shall consist. of flag officers, captains, or commanders; 
with a provision, in certain circumstances, for the admission 
of commanders below the rank and degree of post-captains. 
There, consequently, pursers, chaplains, and surgeons, would 
be excluded. In that service, moreover, it is not believed that 
these officers are commissioned. I have, HO weY ST? no certain 
information on this point. 

Our own law does not contain any express designation of 
the persons who shall constitute a court-martial. On courts of 
inquiry, indeed, it is required that they: shall be ‘‘comméssioned 
officers;’’ but the law, in relation to courts-martial, describes 
the ‘‘members’’ who are to compose it merely as “‘officers.’’ 
The requisition that they shall be commzusstoned officers, how- 
ever uniform in practice, is, I apprehend, only deducible by 
implication from that part of the section which declares that 
“the senior officer shall always preside; the others rankeng 
agreeably to the date of their commissions.’’ This would 
seem to confine the selection to commissioned officers, and, I 
think, with equal force, to such commissioned officers as have 
rank, either real or assimilated, which they might take, when 
sitting on a court-martial, agreeably to the date of their commis- 
sions. 

Although, therefore, it must be confessed that there is some 
indefiniteness in the legal provisions which belong to the sub- 
ject of your inquiry, yet, on the whole, I think the several 
classes of officers whom you have designated are not competent 
to officiate as members of navat courts-martial. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, , 
JN. MACPHERSON BERRIEN. 
To the Secrerary oF THE Navy. 





COSTS OF LEGAL PROCEEDINGS. 


The costs denounced against defendants by the concluding sentence of the 
first section of the act of 1795 were designed as a punishment for the failure on 
the part of such defendants to comply with the requisition accompanying the 


TO THE SECRETARY OF THE TREASURY. 301 


Costs of Legal Proceedings. 


Sr 
notification of the Comptroller. Defendants, who have the ultimate decision 
of the court in their favor, are not liable to costs by force of the said act, un- 
less in suits which have been commenced against a in conformity with the 
provisions thereof. 

The opinion of the Attorney General, Ralneoneces is that sueh defendants are 
not liable to costs by the act of 1795, or otherwise. 

A decision of the Supreme Court commented upon and explained. 


Orercr: OF THE ATTORNEY GENERAL, 
December 4, 1829. 


Str: I have received your communication, enclosing to me 
a copy of an opinion given by my predecessor “as to the proper 
construction of the Ist section of the act of 3d March, 1795,” 
&c., and asking me to say— | 

1. Whether defendants in suits not commenced in conform- 
ity with the provisions of the act of 1795 are liable to costs? 

2. If so, to what class of cases, officers, or persons, the law 
extends? and particularly whether a defendant in an action 
for damages on a protested bill of exchange would be so liable? 

In answer to your first inquiry, ] have to state, that the costs 
denounced against defendants by the concluding sentence of 
the Ist section of the act of 1795 seem to me to have been 
designed as a punishment for the failure on the part of such 
defendants to comply with the requisition accompanying the 
notification of the Comptroller. ‘This punishment is inflicted 
for a non-compliance with the provisions of that act, in relation 
to certain proceedings which are authorized and required by 
it, and is consequently limited in its operation to cases arising 
under the said act, and prosecuted in conformity to its pro- 
visions. I am therefore of opinion that defendants, who have 
the ultimate decision of the court in their favor, are not liable 
to costs by force of the act of 1793, unless in suits which have 
been commenced against them in conformity with the pro- 
visions of that act. 


It seems to me, however, that I shall not meet your inquiry, 
but by proceeding to state my opinion that such defendants are 
not liable to costs by the act of 1795, or otherwise. The ex- 
press declaration of this liability itself evinces the belief of 
Congress that it did not exist but by force of that provision. 
It certainly did not by the common law of England; for there 
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no final costs were recoverable by plaintiff or defendant, and 
the statutes which gave them to these parties, respectively, 
always awarded them to the victor. 


When it is said that the United States do not pay costs, I 
understand the proposition to be laid down as between the par- 
ties to the suit. I apprehend it is meant that they do not pay 
adverse costs—costs to the adverse prevailing party; that where 
a verdict has been rendered in favor of a defendant, in a suit 
brought by the United States, it is not competent to the court 
to enter up judgment in favor of such defendant, and against 
the United States, for the costs of such suit. But Ido not 
believe that the opinion thus briefly expressed by the Supreme 
Court ought to be, or was intended to be, applied to the claim 
of the officers of the court to be compensated by the United 
States for services rendered to them in a suit brought by the 
government, and in which the ultimate decision of the court 
has been in favor of the defendant. 





The opinion formed on the first question which you have 
presented, renders it uuneCe Ey: for me to reply to your re- 
maining inquiry. | 


Iam, respectfully, sir, your obedient servant, 
JN. MACPHERSON BERRIEN. 


T’o the SECRETARY OF THE TREASURY. 


DECISIONS OF ACCOUNTING OFFICERS—TO weet EXTENT 
FINAL. 


Where the Third Auditor shall have examined, and certified, and transmitted, 
with vouchers, an account to the Second Comptroller, and the latter officer 
shall have certified the amount due to the Secretary of War, the matter as cer- 
tified to said Secretary of War is final, so far as the accounting officers of the 
government are concerned; and can only be set aside by the Secretary, acting 
under the direction of the President. 

A decision by the Second Comptroller upon a claim properly before him cannot 
be questioned by any other of the accounting officers. A demand after pass- 
ing him ceases to be a matter of account, and becomes a liquidated and adjust- 
ed demand. 
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But the Secretary possesses the power to review the decision of the Comptroller 
before he issues his requisition for the amount. 
In the present case the matter is open to ne revision of the Secretary of War. 


Orrice oF THE - Av‘TORNEY GENERAL, 
December 4, 1829. 

_ Sm: I have examined the case of General Parker, which 
you have referred: ta me, at the instance of the Second Comp- 
troller. He presents the two following questions: 

First. Whether the decision of the late Second Comptroller, 
in this case, is final, or may be opened for reconsideration? 

Second. If that decision may be reconsidered, then whether 
General Parker is entitled to the allowance for fuel and quar. 
ters which he claims? 

‘Referring to the act for the organization of the Treasury De- 
partment, it appears to have been the duty of the Third Auditor, 
in the case of Genetal Parker, to receive and examine his ac» 
count; to certify the balance; and to transmit the account, with 
the vouchers and certificate, to the Second Comptroller, for his 
decision thereon. It was the duty of the Second Comptroller 
to certify the balance arising thereon to the Secretary of War, 
in whose department the expenditure was incurred; and to 
return the account, with the- vouchers and certificate, to the 
Third Auditor. If this course was pursued in the case of 
General Parker, I apprehend that the decision of the Second 
Comptroller, so certified to the Secretary of War, was final, so 
far as the accounting officers of the government were con- 
cerned; and could only be set aside by the Secretary, acting 
(as, in matters connected with his department, he is presumed 
always to act) by the direction of the President. The decision 
of the Second Comptroller could nat be questioned by any 
other of the accounting officers; because, so far as they are 
concerned, in the order of proceeding prescribed by law, the 
last act is ‘to be performed by that officer. It ceases-then to be 
matter of account; and becomes a liquidated, an adjusted de- 
mand, when he has certified the balance to the Secretary. 

Thus far, I should believe that the derision of the Second 
Comptroller was final; not liable to question by any other than 
the Secretary, acting under the authority of the President. But 
the Secretary must possess this power, or Congress would have 
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placed him at the head of the Department of War to be sub- 
jected to the control of a subordinate officer of the Treasury. 
When the account has been settled and certified to the Secre- 
tary, he fs then to issue his requisition for its amount; and, 
unless he is a mere machine, or liable to the control of his 
own, or the subordinates of another department, he must be 
entitled, before he does so, to review, and, if need be, to reverse 
the decision of the Comptroller. If this were not so, in‘the 
case.under consideration a subordinate officer of the Treasury 
Department might regulate the military allowances of the 
army, contrary to the-will of the Secretary of War and of the 
President of the United States. ae 

If, then, the late Second Comptroller did certify t to. » the seas: 
tary of War the balance due on this account, and did return 
the same, with the vouchers and certificate, to the Third Au- 
ditor, I should believe that that decision was not open to recon- 
sideration by the present incumbent in that office. What is 
the real state of the fact, in this regard, does not appear. It is 
said, by the present Second Comptroller, that the account te- 
mained in that office when he came into it; and this would 
induce a belief that his predecessor still retained it for final 
action; but I observe, by a letter from the Third Auditor to the 
Second Comptroller, under date of the 2d March, 1829, that 
he had returned the account of General Parker to the Second 
Comptroller at that time; and, therefore, the fact of its being 
in that office when the late incumbent left it, may not be in- 
consistent with the other fact of his having acted finally upon 
this case. In any event, however, it must be open, in my 
opinion, to the revision of the Secretary of War. If it was 
competent to the late Secretary to prescribe the principle on 
which the settlement should be made, it must be competent 
to his successor, when that decision is reported to him, to de- 
termine whether that principle has been adhered to in the set- 
tlement of the account. 

If the sum allowed to General Parker had been payable to 
him, the Secretary of War must have issued his requisition for 
its amount; and, surely, before he did so, he would have been 
authorized to inquire into the validity of the claim, or he can- 
not be said to have the control of the expenditures of his own 
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department. It can make no “difference in this regard, that 
this money is not to be paid to General Parker, but ‘placed to 
his credit on the books of the: Second Auditor; for the same 
question would arise on the transfer of the fund as oh its pay- 
ment. 

_ I will state very briefly my opinion on ative: merits: I do not 
think that this claim can with. propriety be allowed. 

It appears to me that General Parker received double rations 
during the time for which he seeks to obtain an allowance for 
fuel and quarters, under an order by which those double rations 
were expressly given as a commutation for this other allowance 
which he'now claims. It seems to me that this was his own 
con understanding; and that it was the motive which 
influenced the War Department to make the allowance, is 
proved by the fact, that it was recalled as soon as the govern- 
ment was in a condition to furnish the fuel and quarters, as a 
substitute for which these double rations had been allowed. 

Ido not think. General Parker’s claim is aided by referring 
to the allowances which were made to General Swift. It was 
competent to the Secretary of War of that day to distinguish 
between these officers, in those allowances which were under 
the control of the department, and he did so distinguish. Nor 
does it appear to me that the order of the late Secretary of War 
can. change the state of this claim, by creating a right which 
did not exist either by law, or under contemporary regulation 
when the service was rendered.’ In every event, so far as his. 
order could affect the question, until the proceeding which was 
directed is consummated, it must be eanany under the control 
of his successor. be 

es papers are retorned. 
mAs cl am, respectfully, sir, your obedient servant, 
JN. MACEHERSON BERRIEN. 
To the Secretary or War. 


r ) iaewesertees 


THE CHEROKEE LANDS—SETTLERS, &c. 


Acts of Congress should be so construed as to render their several provisions 
operntive, and in accordance with the intent of the makers of the law. 


Vou. 1—20 
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Acts in pari meteria are to be consider€d as one ‘law; and those of 24th May,. 
1828, and of the 6th January, 1829, are such statutes for all the parposes of 
this inquiry. — | 

ATTORNEY GENERAL’S OFFICE, . 
December 8, 1829. 

Sir: I have received your letter of the 5th instant, in which 
I am requested to revise the opinion of my predecessor, ‘‘ upon 
the question raised under the act of the 6th of January, 1829,’” 
as disclosed in the printed documents accompanying your com- 
munication. | | 

The act of the 6th of January, 1829, refers to an act “‘ to aid 
the State of Ohio,’’ &c., passed the 24th of May, 1828. 

The 8th section of the last mentioned act provides a dona-: 
tion of two quarter sections of land for each head of a family, 
widow, or single man over the age of twenty-one years, actu- 
ally settled on that part of the Territory of Arkansas which, by 
the first article of the treaty between the United States and the. 
Cherokee Indians, &c., has ceased to be a part of said Terri- 
tory. Looking to the western boundary of Arkansas, as it was 
fixed by the act of the 26th of May, 1824, and as it was defined 
by the treaty referred to with the Cherokees in 1828, it appears 
that a parcel of lands, forty miles in width, extending from 
Red river on the south, to a line on the north formed by the 
prolongation westward of the southern line of Missouri, and. 
including as well the lands ceded to the Choctaws by the treaty 
of 1820, as those ceded to the Cherokees by that of 1828, ceased 
to be a part of the Territory of Arkansas by the first article of 
the last mentioned treaty. 

Thus far, it would seem that every head of a family, &c., 
actually settled on that part of the Territory of Arkansas in- 
cluded between the western boundary established by the act of 
26th of May, 1824, and that prescribed by the treaty of 1828, 
whether on the land ceded to the Cherokees by that treaty, or 
to the Choctaws by that of 1820, who should remove from 
such settlement, according to the provisions of the treaty with 
the Cherokees, would be entitled to the donation. The con- 
cluding part of the section appears to limit the bounty of Con- 
gress to such persons as had sustained losses under the last- 
mentioned treaty. The donation in each case is declared to 
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be an indemnity for the improvements and losses of the settler. 
The only persons who sustained the loss of improvements, 
&c., by the operation of that treaty, were the settlers on the 
land which was ceded by the second article to the Cherokees; 
and which persons, by the stipulations of the 3d article, the 
United States obliged themselves to remove. 

Those who were settlers in 1828 on the remaining part of the 
land which was cut off by the treaty of 1828 from the Territory 
of Arkansas, sustained no other loss than the withdrawal of 
territorial protection; to which those who had become so since 
1820 (if there were any such) could make no claim, since in 
that year it was ceded to the Choctaws. The treaty with the- 
Cherokees contained no stipulation for their removal. 

The provisions of the act of the 6th of January, 1829, are 
next to be considered. It is entitled ‘‘ An act restricting the 
location of certain land claims in the Territory of Arkansas,’’ 
&c.; and in the second section it provides, substantially, that 
persons residing south of the Arkansas river, and west of the 
present territorial line, shall be:entitled to the donation of land 
given by the 8th section of the act of 24th of May, 1828, pro- 
vided they move east of the said line. 'The provision is nega- 
tively expressed, but this is its substance. Now this expres- 
sion, south of the Arkansas river and west of the present terri- 
torial line, will include not only the persons who were com- 
pelled to remove by the treaty with the Cherokees, but those 
also who had settled on the Choctaw lands, and who were not 
within the provisions of that treaty. 

Such is the literal import of the act of 6th of January, 1829. 
It includes all settlers south of the Arkansas river, and west of 
the present territorial line, who shall remove east of said line; 
and, consequently, thus literally interpreted, extends the opera- 
tion of the act of the 24th of May, 1828. By that act, the 
donation, which was designed as an indemnity for improve- 
ments and losses, was confined to those who were compelled. 
to remove under the treaty with the Cherokees. The act we 
are considering, by its literal provisions, extends the grant to 
all settlers on lands which, by force of that treaty, ceased to be 
a part of the Territory of Arkansas, who shall remove east of 
the teritorial line. 


368 HON. JOHN MACPHERSON BERRIEN 


The Cherokee Lands—Settlers, &c. 





Se 

I am aware of the doctrine that statutes ought not to be con- 
strued according to the letter, but according to the intent of the 
framers. I admit that statutes #2 pars materid are to be con- 
sidered as one law; and that the acts of the 24th of May, t828, 
and of the 6th of January, 1829, are such statutes to aN the 
purposes of this inquiry. It is necessary, then, to determine 
whether, considering these statutes as one law, the extension 
of the donation to all the settlers south of the Arkansas and 
west of the territorial line, which results from the literal imter- 
pretation of the statute, is consistent with the mtention of its 
framers, as that may be ascertained by the estabtished rules of 
construction. I think it is 80; and will briefly state the reasons 
of my opinion. 

The act of the 24th of May, 1828, provides for all those per- 
sons who were west of ‘the territorial boundary kine, and north 
of a line drawn from thence up the Arkansas:and Canadian 
rivers. ‘The lands included within these limits had been ceded 
to the Cherokees; and it is admitted that all the settlers on the 
lands ceded to the Cherokees were provided for by the act of 
1828. 

Then came the act of the 6th of January, 1829, which, in 
its second ‘section, provides that persons residing west of the 
territorial line, and south of the. Arkanaas river, shall be entitled 
to the donation specified in the act of 1828, on condition of 
their removing éast of the line. Now, it must have been the 
intention of Congress that this second section of the act of 1829 
should have some operation. It is a rule of construction, that 
we must so interpret a statute as, if practicable, to give effect 
to all its provisions. But the opinion which I am requested te 
revise seems to me te allow no operation whatever to the second 
section of the act of January, 1829. If it is said to apply to 
those settlers who lived south of the Arkansas and nosth of the 
Canadian river—that is, in the fork, and between the two 
rivers—it may be answered, that these persons (who it is un- 
derstood were very inconsiderable in number) were already 
provided for by the act of 1828. 

If, again, it is urged that the donation is made to the same 
persons as were provided for by the act of 1828 on the express 
condition of removal,—the answer is, that the same condition 
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is contained in that act, and would, therefore, as to the settlers 
for whom it provided, have been merely nugatory. Unless, 
therefore, the provisions of the 2d section of the act of Janu- 
ary, 1829, are construed to apply to persons not living within 
the limits of the cession to the Cherokees—that is, to those 
who resided on the lands ceded to the Choctaws west of the 
present territorial line of Arkansas, south of the river of that 
name and the Canadian river, and north of Red river—it is, to 
all practicable purposes, a mere dead letter. 

[I cannot think that it ought to receive an interpretation which 
would render it wholly inoperative. It seems to me that, having 
provided for those whom they had bound themselves to remove 
by the treaty with the Cherokees, Congress were disposed by 
this section to extend their bounty to those occupying the lands 
granted to the Choctaws by the treaty of 1820. If any of these 
persons were settlers on those lands at the date of the last men- 
tioned treaty, they were within the principle on which pro- 
vision had been made in the act of May, 1828, for the settlers 
on the lands ceded to the Cherokees; and if they were settlers 
of a more recent date, a desire to preserve the Choctaws from 
the intrusion of white settlers, and to protect them in the en- 
joyment of the lands ceded to them by that treaty, may be 
considered to have afforded a sufficient motive on the part of 
Congress to induce these settlers to retire within the restricted 
limits which had been given to the Territory of Arkansas by 
the treaty with the Cherokees. 

Iam, respectfully, sir, your obedient servant, 
JN. MACPHERSON BERRIEN. 

To the Srcrerary or vHe Treasure. 





PENSEONS—FORMER DECISION. 


Whether or not a former Secretary of War committed an error in allowing a 
pension fer partial instead of a totaldisability, ue decision « cannot now be re- 
viewed. roe 

‘OFFICE oF THE ATTORNEY Gesemne 
: December \7, 1829. 


Sin: Your communication on the subject of Thomas Fitz- 
gerald, a pensioner, is before me. 
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You state, substantially, that Thomas Fitzgerald, having 
been wounded after the passage of the act of the 29th January, 
1813, which. authorizes: the allowance of pensions graduated 

according to the rate of disability, and having exhibited to the 
then Secretary of War a surgeon’s certificate of his total disa- 
bility, was, nevertheless, placed on the pension-}ist, in 1815, 
at half the allowance granted for a total disability; that the 
full allowance for such disability was accorded to him ia 182L; 
and that he now claims.from you the difference between the 
allowance for.a total and partial disability, from 1815 to 1821. 

In answer to your inquiries, Il have to state, that, not having 
before me the evidence on which the Secretary of, War acted 
in placing Thomas Fitagerald on the pension list originally, I 
cannot form an opinion whether he was or was not then entitled 
to the allowance provided for a total disability; but J deem, 
the less important to make this inquiry, being of opinion thas 
the error committed by your predecessor (if aay error was, im 
fact, committed). ean only be remedied by an. sia ‘to 
Congress, 

I am, respectfully, sir, your-obedient servant, 
JN. MAGCPHERSON pete 

To ig Srorerary or War. 


} 





LIENS AS AGAINST COLLECTORS AND SURETIES. 


Liens extend to all the real estate of collectors and their sureties, owned by them 
at the time the sums in default were committed to them. 


OFFICE OF THE ATTORNEY GENERAL, 
January 1, 1830. 
Sir: In the case referred to me in the letter of the agent of 
the Treasury, of yesterday’s date, E am of opinion that the lien 
extends to all the real estate of the collector and his sureties, 
which was owned by them at the time she sums in default 
were committed to’ such collector for collection, or at any time 
before the same were discharged according to law. 
I am, very respectfully, sir, your obedient servant, 
JN. MACPHERSON BEBRIEN: 
To the SecrETaryY OF FHE 'REASURY. 
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DUTY OF THE ATTORNEY GENERAL. 


it is the duty of the Attorney General to give his opinion on all questions re- 
ferred to him by the heads of the departments touching any matters that may 
concern their departments; not on questions in which the United States have 
" no interest. 


ATTORNEY GENERAL’S OFFICE, 
: January 19, 1830. 
Sir: I have received your letter covering the communication 
of the Hon. Mr. Whittlesey, and one from Mr. E. Tifield. In 
reply, I would observe, that it is made my duty to give my 
opinion on all questions referred to me by the heads of the de- 
partments ‘‘ touching any matters that may concern their de- 
partments;’’ that, upon a perusal of these papers, it does not 
appear to me that the United States have any interest in this 
inquiry, and, consequently, that any opinion on. my part would 
not only be gratuitous, but unauthorized. ‘If, however, you 
entertain a different view of this matter, I will cheerfully re- 
ceive your suggestions, and reconsider, if it be ene the 
opinion I have thus expressed. | 
The papers are returned. 
I am very respectfully, sir, your obedient servant, 
JN. MACPHERSON BERRIEN. 
To the Postuasrsn GENERAL. 





COURTS-MARTIAL FOR MARINES DOING DUTY ON SHORE. 


By the 63d article of the rules and articles of war, a court-martial to try Lieu- 
tenant Miller should be composed of officers of the army and of the marine 


corps. 
OrricE oF THe ATTORNEY GENERAL, 
January 21, 1830. 
Sir: By the 4th section of the act ‘‘ for establishing and 
organizing a marine corps,’’ approved 11th July, 1798, it is pro- 
vided that officers, &c., of the marine corps ‘“‘ shall be governed 
by the same rules and articles of war as are prescribed for the _ 
military establishment of the United States, and by the rules 
for the regulation of the navy heretofore, or which shall be 
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established by law, according to’ the nature of the service in 
which they shall be employed.’”? By the 6th section of the 
same act the marine corps is declared “ to be liable to do duty 
in the forts and garrisons of the United States, on the seacoast, 
or any other duty on shore, as the President at his discretion 
shall direct.’’ 

By the 63d article of the rules and articles of war it Is pro- 
vided that, ‘“‘ whenever it may be found convenient and neces- 
sary to the public service, the officers of the marines shall be 
associated with the officers of the land forces for the purpose of 
holding courts-martial and trying offenders belonging to either.” 
_ As Brevet Lieut. Col. Samuel Miller was performing duty 
on shore at the time the offences alleged against him are sup- 
posed to have been committed, and was consequently at that 
time governed by the rules and articles of war prescribed for 
the mstktary establishment of the United States, I apprehend 
that, conforming to the authority given by the 63d article, be- 
fore in part recited, the court-martial ought to be composed of 
officers of the army and of the marie corps. 

I beg leave respectfully to suggest that it would very much 
tend to facilitate my inquiries in references made from your 
department, and probably to promote the public interest, if 
these were aceompanied by a statement showing the views of 
the department in relation to the several acts which: are sup- 
posed to be involved in the inquiry, and the Eeensene »ifany, 
which are to be found in its archives. 

I have the hunor to be, very respectfully, sir, yours obedient 
servant, 

JN. MACPHERSON BERRIEN. 


To the SECRETARY OF THE Navy. 


POSTAGE, TRANSPORTATION OF MAILS, &c. 


No charge besides that specifically provided by the J5th section of the act of 
1825 can be imposed on letters or packets carried from or to New Orleans or 

* any other port in the United States, in any private vessel. 

The waters of the United States which are in law post-roads are those between 
ports where steamboatsare accustomed to pass in a course of habitual traffic— 
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the habitual transit constituting the regular passing from port to port required 
by the act of 1823; and the postage of letters so carried is chargeable at the 
same rate as for the transportation of letters over the established post-roads. 


OFFICE. OF THE ATTORNEY GENERAL; | 
January 30, 1830. 

Sr: I hiage received and carefully considered the inquiries 
which you have addressed to me. | 

The first of these is in the words following: 

1. ‘“What is the proper postage on letters carried by ship from 
New Orleans to another port-or place in the United sai and 
vice versa?’” 

The inquiry relates entirely to the charge which the depart- 
ment is accustomed to make of inland postage for the trans- 
portation from New Orleans to the Balize, and the converse, in 
addition to the postage chargeable by law on ship-letters carried 
between different ports of the United States. 

After a caseful consideration of the subject, I have to state 
to you my opinion, that no other charge, besides that specifically 
provided by the 15th section of the act of 1825, can be imposed 
on letters or packets carried from or to New Orleans, to or from 
any other port in the United States, in any private ship or ves- 
sel. Ido not found this opinion on the supposed repeal ‘of the 
act of 1823, to which you have called my attention; not consid- 
ering it necessary to the decision of the presént inquiry to form 
any judgment on that point. Nor do I desire that it should be’ 
uuderstood as questioning the right of your department to con- 
sider as a post-road the water-line of communication between 
New Orleans and the Balize. It rests simply on these consid. 
erations: 

By the 15th section of the act of 1825, Congress have pros 
vided a mode and specified a rate of charge for the transporta- 
tion of letters tn ships or vessels, whether between the United 
States and foreign countries, or between different ports of the 
former. The transportation and the charge include the whole 
transit from port to port, and the delivery at the post office of 
the port of destination. However interior that port may be, if 
the ship or vessel has in fact arrived there, in the prosecution of 
a voyage frora another port in the United States, or from a for- 
eign port, she is within the expressed terms of the section we 
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are considering; and the letters which she conveys cannot be 
subject to any superadded charge, on the maxim which is 
familiar to you—ezpressio unius, &c. The law having provided 
a specific charge for the whole route, there can be no additional 
tax for the transit over a part of it. ‘This opinion does not in 
any degree conflict with the right secured to your department 
by the 5th section of the act which we are considering—to have 
the mail carried by steamboats on any of the waters of the United 
States—er. gr., between.the Balize and New Orleans; but it 
exenipts from the obligation to be so transported, letters which, 
having been placed at another port on board a vessel bound for 
New Orleans, are carried in such vessel over the supposed 
steamboat route, in the progress of the voyage from such other 
port. - Nor does it question the operation of the 19th section on 
‘any packet-boat or other vessel which regularly plies on a 
water declared to be a post-road.’’ It denies merely that a 
vessel navigating from New Orleans to another port of the 
United States or of a foreign country, can be said to ply regu- 
larly between New Orleans and the Balize, as if these were the 
termini of its ordinary voyages, 

«The second question is one of more difficulty, and although 
I think the regulation of the department may be sustained, yet 
I. confess it would seem to me desirable that the legislation of 
Congress should be somewhat more explicit. 

Looking to the various provisions of the post office law, they 
appear to have had in view three distinct modes of transporta- 
tion of letters, &c.: lst, that by sea; 2d, by water tnland, or on 
the waters of the United States; and, 3d, that over land, on the 
established post-roads. The first is provided for by the 15th, 
17th, and 18th sections of the post office act. The 5th, 6th, 
and 19th, relate to the second mode of transportation. The 
sections which refer to the last are various, but do not require 
to be specifically designated for the purposes of this inquiry. 
Our attention is particularly called to those regulations which 
relate to the second mode of transportation—that is, by water 
inland, or over the waters of the United States. The 5th sec- 
tion authorizes the Postmaster General to have the mail carried 
in any steamboat or packet in the waters of the United States. 
The 6th regulates the delivery of letters by the master or man- 
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ager of any steamboat passing from one port or place in the 
‘United States to another; while the 19th section inhibits any 
packet-boat, or other vessel which regularly plies on a water 


declared to be a post-road, from carrying any letters except such 
as relate to the cargo. The 3d section of the act of 1823 de- 
clares that “‘all waters on which. steamboats regularly pass 
from port to port shall be considered and established as post- 
roads,’’ &c. 


: With these several provisions of the acts of 1923 and 1925 


before-us, we are to inquire— 
1. Is the 3d section of the act of 1823 repealed by the 46th 
section of the act of 1825? | 
_.#. What is the import of the term ‘ ‘regularly plies??? ' 
Ist.-In my opinion, the 3d section of the act of 1823 is still 


in force. ‘The repealing clause of the act of 1825 repeals all 
acts.“‘which have been passed for the establishment and regu- 
dation of the: General Post Office.”” The act of 1823 is not 


within these terms. It is an act ‘to discontinue certain post- 
roads,-and to establish others.’?. The section under cunside- 
ration is of this character. It does not propose to establish or 
ta'‘regulate,.or to affect the establishment or regulation, of the 
General Post Office. Its scope and operation are to establish 
as. post-roads certain waters of the United States; and under 
its provisions, I amrof opinion that “all waters on which steam- 
boats regularly pass from port to port,” must be considéred as 
Mpost-roads.”” 
1 2d.:/Phe next inquiry is, what is meant by the term “‘regn- 

larly plies,’’ in the 19th section of. the act of 1825? I cannot 
assent:to the:interpretation, which would limit this expression 


‘t@ithoee: waters.only between the ports on which steamboats 


uniformly ply, having certain days or hours for their arrival and 


departure. Without entering into a detailed discussion on this 


subject, I hold that steamboats may be said to ply regularly on 
the waters between two ports, when these ports constitute the 
termini of their ordinary voyages. A vessel which confines her 
voyages to the ports of New York and Charleston, plies regu- 
larly between those ports, although the times of her arrival 


‘and departure may be rendered uncertain by the casualties in- 


cident to navigation. If, when she has arrived at one port, 
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delivered her cargo, and taken in another, she returns to the 
‘former port, continuing this course of traffic, she must, [ think, 
be considered as plying regularly between those ports. The 
words of the act of 1823 seem to me to point more distinctly to 
this interpretation, and to assist in explaining the meaning of 
the term we have been considering. The expression is, all 
waters on which steamboats ‘‘ regularly pass from port to port.” 
The regularity seems to relate to the termint of the voyage 
from port to port—to the places, not to the times of arrival aud 
departure. : 

If I am right in the view taken of the preceding questions, 
it would seem-to me that the inhibition of the 19th section of 
the act of 1825 would apply to steamboats carrying letters from 
port to port on the waters of the Mississippi, Ohio, and Missouri 
rivers, unless they may be exempted from its penalties, by giv- 
ing to the 5th and 6th sections of the act such an interpretation 
as is contended for by your department. I think they are so 
exempted. | 

It does not appear to me, because a steamboat does not ply 
between two given points with sufficient regularity to induce 
the Postmaster General to contract for the transportation of the 
mail in such boat, that letters conveyed therein are therefore 
liable only to the postage of. ship-letters; on the contrary, the 
6th section seems to point directly to such a case, and, by pro- 
viding for the payment, to the master or manager of the steam- 
boat, of two cents for every letter or packet delivered at the 
post office, and: by omitting to specify the rate of postage on 
such letters, to leave them to the ordinary rate of charge fot 
letters which are conveyed on the established. post-roads of the 
United States. If it had been intended to put them on the 
footing of ship letters, no reason occurs why: this intention 
should not have been explicitly declared: in the 6th section; 
for if it be said that a steamboat is.a private vessel passing from 
port to port in the United States, and therefore within the terms 
of the 15th section, which prescribes the postage on ship-letters, 
the answer is—that such an interpretation renders the 6th see- 
tion merely nugatory; because, in that case, its provisions are 
repeated in the 17th section, which. also uses the words ship 
or vessel. You are compelled to have recourse to the 1éth 
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section, to ascertain the rate of postage; and the 17th reiterates 
the requisition of the 6th section for the delivery of the letters. 
But another answer is, that the provisions of the 17th section 
relate exclusively to vessels passing between ports of entry; 
for it provides for the delivery of letters ‘‘to the collector or 
other officer of the port authorized to receive entries of ships or 
vessels,’’ and to no other person. 

The provisions of the 17th section relate equally to letters 
carried from port to port in the United States, as to those arriv- 
ing from abroad; for, unless this is so, there is no provision for 
the delivery of or payment for the transportation of the first 
class of letters—except under the 6th section, for those con- 
veyed in steamboats. 

It seems to me that Congress have, by the 15th and 17th 
sections, provided for the transportation of letters between ports 
of entry, either from abroad or within the United States; that 
by the 6th, the carriage of letters by steamboats is authorized, 
even without a contract with the Postmaster General, on com- 
pliance with its provisions; and thet the 19th, which inhibits 
the carriage of letters in any packet-boat or other vessel, is. not 
to be construed to include steamboats—not because the terms 
**packet-boat or other vessel’? are not sufficiently compreben- 
sive to embrace such boats, but because they are excluded by 
the provisions of the 6th section; and because the terms used 
in this section show that when Congress intend to legislate 
concerning steamboats, they do it eo nomine—not by the in- 
definite terms ship or vessel, but, ex industrid, by their specific 
name. of *‘ steamboats.’’ 

I think, then, that the waters of the United States, between 
the ports of which steamboats are‘accustomed to pass in a course 
of habitual traffic, are in law post-roads; that this habitual transit 
constitutes the regular passing from port to port required by the 
act of 1823; that the postage of letters so carried is not regu- 
lated by the 15th section, and consequently must be chargeable 
at the same rate as for the transportation of Jetters over the estab- 
lished post-roads of the United States. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

oe a JN. MACPHERSON BERRIEN. 
To the Postmaster GENERAL. 
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RATIONS OF GRADUATED CADETS ASSISTING ADJUTANT 
GENERAL. 


Graduates of the military academy employed in the office of the assistant adju- 
tant general are doing staff duties, and are entitled to the additional ration 
allowed by the act of the 2d March, 1827, to the captains and subalterns of the 
army. 


OFFICE OF THE ATTORNEY GENERAL, 
| February 10, 1830. 

Str: I have read the letter of General Scott, accompanying 
yours of the 5th instant, relative to the claim of the graduates 
of the military academy employed in the office of the assistant 
adjutant general of the department under his command, to the 
additional ration allowed by the act of the 2d March, 1827, to 
the captains and subalterns of the army. 

The claim, as he has stated, depends entirely on the ques- 
tion whether these officers are in ‘‘the performance of staff 
duty’’ or not.. Now, as I understand this matter, the assistant 
adjutant general is an officer of the staff; the duties performed 
in his office are exclusively of that nature; the graduates de- 
tailed for this service are declared to be ‘assistants in the ad- 
jutant general’s department,’’ and are required {o be ‘‘ respected: 
accordingly.”’ 

It seems to me, then, to have been the intention of your 
department, in the regulation of the 4th August, 1828, to attach 
these graduates to the assistant adjutant general’s office, and 
thereby to impose on them staff duties; and if it is proper, to. 
give effect to this regulation, that they should be announced. 
in orders, they ought to be so announced; but the omission 
of this, on the part of the commanding general, cannot change 
the nature of the duties which the regulation assigns. 

I am, respectfully, sir, your obedient servant, 

JN. MACPHERSON BERRIEN. 

To the Secretary or War. 





DUTIES AND FEES OF DISTRICT ATTORNEYS. 


It is the duty of district attorneys to attend all the courts of their respective dis- 
tricts when thereunto required by the government; but as their fees have not 
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been prescribed for attending State courts, the executive department must 
graduate their compensation by a reasonable estimate of the a of the ser- 
vices rendered. 


OFFICE OF THE ATTORNEY GENERAL, 
February 18, 1830. 


Sin: In answer to your inquiry concerning Mr. Gadsden’s 
claim for professional services rendered to the United States in 
the State. courts of South Carolina, I have to observe, that, in. 
my opinion, the government is clearly entitled to the services 
of a district attorney in any case occurring in the courts of his 
district, whether: State.or Federal; but that, as the compensa- 
tion provided by law looks particularly to services rendered in 
the courts of the United States when he is called upon to re- 
present the government in the State court, he has a claim to 
compensation for a guantum meruit, which must be graduated. 
by a reasonable estimate of the value of his services. I will 
add, that the charge in this case does not appear to me to. be 
unreasonable. 

The letter of your silat to Mr. Gadsden , as well as 
the records of this office, show that it has been the usage of the 
government to make such compensation; and it seems to me 
to rest upon a principle of obvious justice. 

I have the honor to si very respectfully, your obedient ser- 
vant, 

JN. MACPHERSON BERRIEN. . 

To the SECRETARY OF THE Navy. 





BOOKS OF PAYMASTER OF MARINES NOT EVIDENCE. 


There is no law which makes entries in the books of the paymaster of the 
marine corps, charging officers of that corps with sums of money, admissible 
as evidence in the settlement of their accounts. 


OFFICE OF THE ATTORNEY GENERAL, 
February 17, 1830. 


Sir: Iam not aware of the existence of any law of the United 
States which makes ‘‘the entries in the books of the paymas- 
ter of the marine corps, charging the officers of that corps with 
sums of money, lawfully admissible as evidence in the settle- 
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ment of their accounts;’’ and, in the absence of express legal 
provision, I should hold them not to be evidence. A well- 
established usage might, indeed, control the question; but 
none such is ascertained to exist. 

The inquiry which [ addressed to you in my note of the 
21st ultimo, was made under the belief that the officers of your 
department could not fail to be conversant with the existence 
of the laws, in the daily execution of which they were engaged, 
although they might not be competent correctly to interpret 
their provisions. Questions of a like nature with that under 
consideration, addressed to this office by the other departments, 
have almost universally been accompanied with a reference to 
the particular laws of the milee States which were neuPpoees 
to bear upon them. 

I have the honor to be, very respectfully, sir, your obedient 


servant, 
JN. MACPHERSON BERRIEN. 


To the SEcRETARY OF THE Navy. 





APPOINTMENT AND COMPENSATION OF NAVY AGENTS. 


The President of the United States has not any authority, except in the recess 
of the Senate, to appoint any permanent agents for the purchase of supplies 
dr for the disbursement of money for the navy, other than those enumerated 
and referred to in the act of 3d March, 1809. 

The Secretary of the Navy, however, under the act of Ist May, 1820, may con- 
tract for clothing and subsistence of the navy: and when these supplies are to 
be furnished in places where there is no permanent agent, he must, of neces- 
sity, have the power to appoint a special agent to perform the duty. 

If McCall’s agency were created by the department in the exercige of the au- 
thority above indicated, and were special and temporary, the measure of com- 
pensation to be allowed him must be regulated by contract. 


ATTORNEY GENERAL’S OFFICE, | 

March 10, 1830. 
Sir: I have to acknowledge the receipt of your letter, pro- 
posing certain inquiries touching the appointment and compen- 

sation of navy agents. 

In reply to your first question, I have to state, that, under 
the provisions of the act of 3d March, 1809, it does not appear to 
me that the President of the United States has, per se, any au- 
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thority, except in the recess of the Senate, to appoint any per- 
manent agents for the purchase of supplies, or for the disburse- 
ment of money for the navy, other than those enumerated and 
referred to in the act. I find, however, by the 6th section of 
the act of Ist May, 1820, a recognition of the right of the Sec- 
retary of the Navy to make contracts for the subsistence and 
clothing of the navy; and it would seem to me to be a neces- 
sary Consequence, if the supplies for these objects are required 
to be furnished in places where there is no permanent agent, 
that the Secretary of the Navy, who could only act represent- 
atively, must, under such circumstances, have the power to 
appoint a special agent for that purpose. It would seem to me, 
too, that the character of such agent would not cease to be 
temporary, because the exigencies of the service might call 
him to the repeated exercise of his official duties. 1 would 
add, that this act appears to be only a recognition of the an- 
thority committed to the Secretary of the Navy, in the organi- 
zation of that department. 

In answering your second inquiry, since it is not expressly 
stated what was the character of Mr. McCall’s agency, I can 
only say that, if it was created by the department, in the exer- 
cise of the authority before referred to, and was therefore special 
and temporary, the measure of compensation to be allowed to 
an agent employed under such circumstances must, it appears 
to me, be necessarily regulated by contract, since none is pre- 
scribed by law; the limitation provided by the act of 1809 
being, in terms, applicable only to. agents of a permanent char- 
acter. 

Lam, respectfully, your obedient servant, 
JN. MACPHERSON BERRIEN. 

To the SecreTary or THE Navy- 





THE CHEROKEES AND THEIR LANDS. 


The United States acquired from Great Britain by the treaty which terminated 
the American revolution,a clear title to all the lands within the boundaries des- 
ignated therein, subject only to the Indian right of oceupancy. 

This is the.doctrine which was asserted by the various European nations-who 
acquired territory on this continent anterior to the treaty with Great Britain, 
and is the spirit of the several compacts made with the Cherokees when they 
are correctly interpreted. 


VoL. u—21 
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The conqueror always possesses the right to prescribe the limitations of the con- 
quest and the terms and conditions of peace. 

The first treaty with the Cherokees, (concluded at Hopewell) regarded them as 
a conquered people, and tendered them a peace upon certain conditions. It 
assigned them a country to hunt and to dwell in, and, as an act of grace, a 
lease and determinable interest, but not title, nor any permanent interest in the 
Boil. 

Upon these terms the Cherokees agreed to accept and retain the possession of the 
lands thus allotted to them. 

‘The treaty of Hopewell settled a principle which may be regarded as funda- 
mental, and one which became the basis of all subsequent stipulations, and 
which furnished the key for their interpretation. 

The compact of 1817 was made with the same general understanding of the 
law, and of the right of the United States to regulate the concerns therein 
mentioned of those who might remain, as well as those who might emigrate 

_ to lands west of the Mississippi. It stipulated for payment by the United 
States to those emigrants whose improvements should add real value to their 
lands, a full valuation for the same, to be ascertained by a commissioner to be 
appointed by the President of the United States. And for all improvements 
which added real value to the lands ceded to the United States, they agreed to 
pay, in lke manner, or to give improvements which emigrants should have 
left in exchange. It moreover provided, that all the improvements left by the 
emigrants within the bounds of the Cherokee nation east of the Mississippi, 
which added real value to the lands, and for which the United States should 
give a consideration, and not so exchanged, should be rented to the Indians 
until surrendered, &.; by which the United States became land-holders 
within the limits reserved to the Indians for hunting-grounde. 

So far as the United States acquired by negotiation and contract the possession 
of any of these lands, the same inured, under the treaty of 1817; to the State 
of Georgia, and not to Cherokees who remained behind. 


ATTORNEY GENERAL’S OFFICE,: 
March 10, 1830. 


Str: The question which you propose relates to the condi- 
tion of those lands within the Cherokee hunting grounds, the 
improvements on which having been paid for by the United 
States, the lands themselves have been abandoned by the in- 
dividual occupants, who have emigrated to the westward. ‘The 
inquiry renders necessary an examination of those doctrines 
which relate to the title of this Indian tribe to the land which 
it occupies, and of our relations to them, as these may have 
been affected by the treaties or compacts which have been en- 
tered into with them. 

In the very elaborate opinion delivered by Chief Justice Mar- 
shall in the case of Johnson vs. McIntosh, reaffirming the doc- 
trine asserted in Fletcher vs. Peck, and speaking of the lands 
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in the occupancy of the Indian tribes, it is declared that, by 
the treaty between Great Britain and the United States, which 
concluded the war of our Revolution, the power of government 
and the rights to soil, which had previously been in Great 
Britain, passed definitively to these States; that the United 
States, or the several States, have a clear title to all lands within 
the boundary lines described in the treaty, subject only to the 
Indian right of occupancy. Such, it is said, also, is the doc- 
trine which has been held by the various European nations 
who acquired territory on this continent, and who have all as- 
serted their right to the soil, by making grants of lands which 
were yet in the possession of Indian tribes. Such, I have 
to remark, will moreover be found to be the spirit of the several 
compacts entered into with this particular tribe, if these are 
carefully considered, and general expressions are interpreted as 
they should be—by reference to principles which had been 
already settled in previous stipulations with them, or which 
necessarily grew out of the relations between a civilized com- 
munity and the savage tribes which roved within the limits of 
its jurisdiction and sovereignty. 

In the first treaty with this tribe, (that concluded at Hope- 
well,) they are manifestly considered as a conquered people; 
and the terms of that instrument clearly indicate the recog- 
nition of the principle adverted to by the Supreme Court in 
the case of Johnson vs Mc Intosh—that a conqueror prescribes 
the limits of-the right of conquest; and that the limitations 
which humanity, fortifying itself by usage, imposes upon civil- 
ized nations, cannot be applied and enforced in relation to a 
savage tribe. ‘T'he instrument commences by this emphatic 
declaration: *‘'The commissioners plenipotentiary of the United 
States, &c., give peace to all the Cherokees, and receive them 
into the favor and protection of the United States of America, 
on the following conditions.”’ 

‘The tribe was no longer in that state in which, as an inde- 
pendent and unconquered nation; it could stipulate for itself 
that there should be peace between the United States and its 
people; but only in a condition to receive this as a boon, re- 
sulting from the mere grace of the conqueror. It was a boon 
which was, moreover, granted on such conditions as could only 
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have been imposed on a conquered and an uncivilized people- 
They were required to restore all prisoners and property taker 
by them during the war, and to do homage to the United States, 
by acknowledging themselves under the protection of this gov- 
ernment, and by expressly abjuring all other protection. When 
they had thus humbled themselves before their conqueror, and 
it became necessary to assign to them a country in which they 
might dwell, this was not done by marking out to them the 
limits of a domain which should be appropriated to them in fee, 
or by any other determinate title, and which, separated from 
the United States, should be circumscribed by limits which 
each party should be bound to respect. On the contrary, the 
terms of the treaty show that, like the gift of peace, it was an 
act of mere grace on the part of the United States, by which 
a lease and determinable interest was conceded in the lands 
which were assigned to them. ‘The fourth article of this in- 
strument declares, ‘‘ that the boundary allotted to the Chero- 
kees for their hunting-grounds, between the said Indians and 
the United States, within the limits of the United States of 
America, is, and shall be,’’ &c. The territory thus described 
was then allotted by the will of the conqueror. It was so 
allotted as mere Aunting-grounds, over which the tribe were 
free to rove in pursuit of their game, without conferring on 
them any permanent interest in the soil itself ; the fee in which 
remained in the State within whose jurisdictional limits it was; 
and these hunting grounds were acknowledged to be within 
the sovereign limits of the United States. 

Such were the terms which the United States, in the exer- 
cise of the rights of conquest and of those acquired under the 
treaty of 1783 with Great Britain, imposed upon the Cherokees; 
and it was upon these conditions that this tribe agreed to accept 
and to retain possession of the lands which were thus assigned 
or allotted to them. ‘The principle thus decisively settled by 
the treaty of Hopewell is fundamental; it constitutes the basis 
of all subsequent stipulations, and furnishes the key by which 
they are to be interpreted. When, therefore, in the subsequent 
treaty of Holston, the United States solemnly guaranty to the 
Cherokees the lands not thereby ceded, the stipulation must be 
understeod with reference to the interest which, by the treaty 
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of Hopewell, they had in these lands, which, it has been seen, 
was such, and no more, as an allotment of them for hunting- 
grounds could create. In the treaty afterwards entered into at 
Tellico, the continuing force and obligation of this treaty is 
recognised; for the second article expressly stipulates that the 
treaties subsisting between the contracting parties are acknowl- 
edged to be in full and operating force, together with the con- 
struction and usage under their respective articles, and so to 
continue; and that treaty is declared to be additional to, and to 
ferm a part of, the treaties already subsisting between the United 
States and the Cherokees. A like recognition of the continued 
force of former treaties is also found in the second treaty con- 
cluded at Tellico on the 25th October, 1805. Except, then, 
as they were modified by the stipulations of succeeding treaties, 
these earlier compacts continue in force at the present day. 
We may pass, therefore, to those treaties which relate to the 
emigration of the Cherokees to the lands west of the Missis- 
sippi, which give rise to your inquiry. 

As early as in the fall of the year 1808, two deputations— 
the one from the upper, the other from the lower Cherokee 
towns—presented themselves at Washington; the first, to de- 
clare to the President their desire to engage in the pursuits of 
agriculture and civilized life in the country they then occupied; 
the second, to make known to him their wish to continue the 
hunter life. The deputation from the upper towns requested 
from him the establishment of a division line between the upper 
and lower towns, for the purpose, by thus contracting their 
society within narrow limits, of beginning the establishment 
of fixed laws and a regular government. Those from the lower 
towns alleged the scarcity of game where they then lived, and 
made known their wish to remove beyond the Mississippi river 
on some vacant lands of the United States. In the early part 
of the succeeding year, the President replied to these applica- 
tions, expressing the willingness of the government, as far as 
could be reasonably asked, to satisfy the wishes of both—as- 
suring to those who should remain its patronage, aid, and good 
neighborhood, and giving to those who wished to remove per- 
mission to examine the country on the Arkansas and White 
rivers, with a promise to exchange it for a just portion of that 
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which they should leave. -'These transactions are in the same 
spirit which dictated the treaties to which we have referred. 
They are the applications of a dependent tribe to a nation 
whose protection they invoked, and whose right to regulate 
their concerns they recognised. ‘They are registered m the 
compact of 1817, which was entered into to give effect to them. 

Among other provisions of that instrument, it stipulated for 
the payment by the United States ‘to those emigrants whose 
improvements should add real value to their lands a ful? valu- 
ation for the same, to be ascertained by a commissioner to be 
appointed by the President of the United States.” For all im- 
provements which added real value to the lands ceded to the 
United States by that treaty, they agreed to pay in like manner, 
“or, in lieu thereof, to give in exchange improvements which 
the emigrants may leave, and for which they are to receive 
pay.’? This compact, moreover, provided “that all those im- 
provements left by the emigrants within the bounds of the 
Cherokee nation, east of the Mississippi river, which add real 
value to the lands, and for which the United States shall give 
a consideration, and not so exchanged, shall be rented to the 
Indians,’’ &c., ‘until surrendered to the nation or by the na- 
tion.’’ It wasalso agreed ‘that the said Cherokee nation shall 
not be called upon for any part of the consideration paid for 
said improvements at any future period.”’ 

The United States, by force of this treaty, and in consideration 
of the payments made in pursuance of it, became landholders 
in the Cherokee nation within the limits of those boundaries 
which were yet reserved to them as hunting-grounds. They 
were authorized by this agreement to exchange the lands, the 
improvements on which they had paid for to the emigrants, 
and to make leases, through the agent, of sueh as they did 
not exchange. These exchanges and leases gave to the parties 
exchanging and to the lessees the right of occupancy; and that 
was the utmost to which the Indian title amounted. Did not 
the United States succeed to this title of occupancy? They 
had the right to designate who should occupy the lands on 
which the improvements were, for which they had paid to the 
emigrants, either by exchanging them with those who aban- 
doned improved lands within the limits of the territory ceded 
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to. them by that treaty, or by leasing them through the agent 
of such persons as they might think proper. 

For whom, then, did the United States acquire this right, 
whatever it was, to lands within the limits of a particular 
State? If it be answered, for themselves: the inquiry is, by 
what authority could they acquire a title to such lands, with- 
out the consent of the State within whose limits they are? 
And again: were they not expressly bound by the articles. of 
cession between the United States and Georgia, of April, 1802, 
to extinguish the Indian title ‘‘ for the use of Georgia?’ If 
extinguished, did not the right, whatever it was, which was 
acquired, instantly inure to the benefit of Georgia—as well be- 
cause the United States had no right, without the consent of 
Georgia, to acquire domain within the limits of that State, as 
because she had solemnly stipulated, and for a valuable con- 
sideration paid by Georgia, that she would acquire this title 
for the use of that State? The Supreme Court have decided 
in the case of Johnson and McIntosh, as we have seen, that 
the title to all the lands within their boundaries, notwith- 
standing the occupancy of the Indians, was in the United 
States, or in the several States, In Fletcher and Peck, they 
have declared, with regard to lands lying within the limits of 
the State of Georgia, and occupied by the Indians, that the 
ultimate fee was in that State. The proprietor of the ultimate 
fee in the soil must, it would seem, have the right to remove 
the incumbrances on that titlke—that is, in such a case as this, 
the right of pre emption of the Indian occupancy. Whether 
this right is to be exercised independently, or under the super- 
vision of the federal government, is a question which would 
depend on the terms and validity of what is commonly called 
the Indian intercourse act. The practice has been variant; but 
in the most recent. case of which I am advised—that of a con- 
veyance by treaty to certain persons who had acquired by pur- 
chase the ultimate fee which the State of New York originally 
held in certain lands in the occupancy of the Seneca tribe in 
that State; which treaty was held in the presence of a com- 
missioner of the United States, and submitted by the President 
to the Senate, in the usual form, for their advice and consent 
as to its ratification—that body refused its consent; and, in an 
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ee 
eXplanatory resolution, disclaimed ‘the necessity of an inter- 
ference by the Senate with the subject-matter.”’ 

it would seem, then, that if the Indian title to the lands, the 
improvements on which were paid for by the United States, 
was extinguished by the treaty of 1817, and the acts done in 
pursuance of that treaty, the right resulting to the United States 
must have been acquired for, and must have inured to, the 
benefit of Georgia. Was the Indian title thus extinguished ? 
We must keep in mind the nature of that title—that it was a 
right of occupancy merely, to be exercised according to the 
usage of the tribe. Then we are to consider that, by the terms 
of that treaty, and the payment of the valuation money stipu- 
lated for the improvements, the United States acquired the 
right to designate the occupants of those lands—to exercise the 
power of exchanging and leasing them; and that they were 
thus withdrawn from the dgminion of the tribe. Were these 
rights, thus-acquired by the United States, not manifestly in- 
consistent with the continual exercise by the Indians of their 
original right of occupancy? quoad these lands, was not that 
right necessarily extinguished and gone? 

By the fifth article of the treaty of 1819, between the same 
parties, itis stipulated that the leases made in pursuance of the 
preceding treaty should be void; and the United States agree 
to remove intruders on the lands reserved for the Gherokees.. 
But this stipulation, it is believed, did not affect the rights ac- 
quired by the United States by that treaty; nor is it considered 
that the term tntruders could be applicable to the lessees of the 
United States, (if any such there were,) who had entered by 
virtue of leases made in pursuance of that treaty, so long as 
those leases continued in force. It was not, I think, intended 
by the United States to relinquish the rights which they had 
acquired and paid for under the treaty of 1817, and which, by 
force of the articles of cession with Georgia, if for no other 
cause, inured to the benefit of that State. 

T pass, then, to.the treaty of 1828, concluded with the Cher. 
okees west of the Mississippi; in which it is stipulated that, to 
every Cherokee yet within the limits of the States, who may 
emigrate therefrom and join his brethren west of the Missis- 
-sippi, the United States will make ‘‘ a just compensation for. 
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the property he may abandon, to be assessed by persons to be 
appointed by the President of the United States.’? The eterm 
‘<property which he may abandon,’’ seems to me to relate to 
his fixed property—that which he could not take with him; 
in a word, the Jand and improvements which he had occupied. 
On payment for these, the United States would, I think, acquire 
rights which would be inconsistent with the continuance of the 
right of occupancy theretofore existing in the tribe; and what- 
ever right was thus acquired by the United States, would, in 
terms of the articles of cession before referred to, inure to the 
benefit of Georgia. ‘The principle which is embraced in the 
first of these propositions is recognised by the treaty of 1817; 
and although the claims acquired under that treaty were ad- 
justed and settled by the compact of 1819, yet the United States 
were, I apprehend, first to apply the same principle to future 
acquisitions made with the assent of the particular occupants. 
To have relinquished the right so to apply it, would have been 
to abandon the policy by which, both before and since, they 
have endeavored to promote the emigration of the tribes dwell- 
ing within that State; of which abandonment the result would 
be, that when even a majority of any tribe had been gradually 
withdrawn, and had received from the United States compen- 
sation for their respective claims, the remnant, however small, 
would extend their title of occupancy over all the lands lying 
within the limits originally allotted to the whole tnbe. Such, 
at least since the year 188, seems not to have been the under- 
standing, either of this government, or of the particular tribe 
whose rights are involved in this inquiry. 
JN. MACPHERSON BERRIEN. 
To the Secrerary or Wak. 





PARDONS AND REMISSIONS OF FORFEITURES. 


The pardoning power is coextensive with the power to punish, and is general 
and unqualified, except only in the cases of impeachments and proceedings 
for contempts ; and it consequently includes the power of remission of fines, 
penalties, and forfeitures, under the revenue laws. 

‘The power, however, does not go to the length of making restitution of fines, 
penalties, and forfeitures after they have been actually paid into the treasury. 
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The case of the memorialists is one in which the exercise of the pardoning power 
is rendered proper, from the entire absence of all criminal intent in the com- 
mission of the act from whence the forfeiture arises. 


OFFICE OF THE ATTORNEY GENERAL, 
March 17, 1830. 


Srr: I have examined the memorials of Adelaide Adams and 
of Adam Stone and Asa Fairfield, which you did me the honor 
to refer to me; and I am of opinion— 

1. That the rights of the seizing officer do not conflict with 
this power, since, as against the United States, no such right 
is vested until after condemnation and the payment over to the 
collector of the proceeds of the forfeiture for distribution. 

2. That the case of the memorialists is one in which the 
exercise of the pardoning power is rendered proper, from the 
entire absence of all criminal intent in the commission of the 
act from whence the forfeiture arises. 

In reference to the first of these propositions, I would ob- 
serve, that the pardoning power is considered to be coextensive 
with the power to punish, except only in the cases of impeach- 
ments and proceedings for contempts. In all other cases, it is 
well remarked by a respectable writer on constitutional law, 
that ‘the power is general and unqualified ; it may be exercised 
as well before as after trial; and it extends alike to the highest 
and the smallest offences. The remission of fines, penalties, 
and forfeitures, under the revenue laws, is included in it; and 
in this shape it is frequently exercised. But, although it may 
relieve the party from the necessity of paying money into the 
treasury, it cannot, after the money has reached the treasury, 
compel the.restitution of it.”’ 

In relation to the second, I remark, that the Supreme Court 
of the United States (in the case of the United States. vs. Morris) 
have decided that the power of the Secretary of the Treasury, 
under the authority vested in him by law, extends to a remis- 
sion of a forfeiture at any time before or after condemnation, 
until the money is actually paid over to the collector for distri- 
bution. The decision does not rest upon any express grant 
of power to remit after condemnation, but because such an 
exercise of it is rightful for the purpose of carrying into effect - 
the intention of the act, and does not conflict with the rights 
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of the seizor, whose title the court considers as always liable 
to be divested by the government until the money is actually 
paid over to the collector for distribution. If this be true in 
relation to the power exercised by the Secretary of the 'T'reas- 
ury, under the authority given to him by law to remit for- 
feitures, it does not seem to me that the power of pardon, which 
the constitution has vested in the President, (which, as we 
have seen, is coextensive with the punishing power, and is 
applicable to the remission of fines, forfeitures, and penalties,) 
can be restricted within narrower limits. The last position is 
too obviously manifest, from the facts of the case, to render any 
remark necessary te sustain it. There is a total absence of any 
intention to violate the laws of the United States in all the par- 
ties concerned in this transaction. 

I herewith return the papers sent to me; and I have the honor 
to be, very respectfully, your obedient servant, 

JN. MACPHERSON BERRIEN. 
To the Presipent oF THE Unitep SrarTes. 





VACATING DECREES OBTAINED BY FRAUD. 


An original bill, in the nature of a bill of review, is the proper proceeding to 
set aside a decree obtained by the production of forged documents. 

On suggestion of a gross fraud, the court will, upon an original bill, overrule a 
plea of a decree and a report made and confirmed thereon, if the suggestion 
of fraud be not denied.—(Lloyd vs. Mansell, 2 P. W. 73.) Lord Hardwicke 
held that, against a decree procured by fraud and covin, the party aggrieved 
may obtain relief by original bill.—(Bradish vs. Gee, Amb. 229.) Lord 
Thurlow held that such a decree could not be set aside by petition, but might 
be by original bill in the nature of a bill of review. —(Mussell = Morgan, 3 
Br.’Ch. Ca. 78.) , 


ArToRNEY GENERAL’S OFFICE, , 
| March 25, 1830. 

Six: Although the duty of advising with the several district 
attorneys in matters committed to their charge is not one in- 
trusted to this office, and would be incapable of general exer- 
cise, with the means at its command, [ have, nevertheless, at 
your request, examined the bill sent to you by Mr. Roane, and 
will communicate to you what occurs to me. | 
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The United States complain that certain decrees were ob- 
tained by fraud, in the production of sundry forged documents. 
To relieve them from the operation of these decrees, Mr. Roane 
has filed a bil of review. The office of such a proceeding is 
to obtain a revision of the original cause for error in law ap- 
parent on the face of the record, or for newly discovered evi- 
dence: it does not touch the facts as they were manifested in 
the original cause. The proceeding in these cases ought to 
have been, as it seems to me, by an original bill, in nature of 
a bill of review, to set aside the decrees on the ground of fraud. 

To give effect to Mr. Roane’s wishes, and in compliance 
with your request, some authorities bearing upon this point are 
herewith collected and sent. The papers you left are also re- 
turned; and : | 

I am, respectfully, your obedient servant, - 
JN. MACPHERSON BERRIEN. 

To Georce Granam, Esq., 

Commissioner of the General Land Office. 





CHRISTIAN NAMES IN BONDS AND AFFIDAVITS 


The law recognises but one christian name; hence the bond with sureties and 
‘the oath of office of a receiver of public moneys subscribed ‘‘ Benjamin F. 
_Edwards,”’ where the commission had issued to ‘‘ Benjamin Edwards,” are 
valid. 

ATTORNEY GENERAL’S OFFICE, 
March 28, 1830. 

Sir: I have before me the communication of the Commis- 
sioner of she General Land Office, which you have referred to 
this office. 

From this statement, it appears that a commission issued to 
Benjamin Edwards, as a receiver of public moneys; and thet 
a bond, with sureties, was given, and the oath of office taken, 
by Benjamin F'. Edwards. The inquiry is—whether the bond 
is valid? I think itisso. The law, in fact, recognises but 
oue christian name. If a man have several, he may, when 
it becqgmes important to do so, prove that he is known by one 
as well as the other. 


— en ‘ ech oe, ——e cod, neemeeien— 
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In this case, it appears to me that Benjamin EF’. Edwards and 
his sureties are estopped. from saying that he was not well com- 
missioned by the name of Benjamin Edwards, by the execution 
of an official bond under that commission; which amounts not 
only to an admission, but an assertion, that he was known by 
the name of Benjamin as well as that of Benjamin F. 

JN. MACPHERSON BERRIEN. 

To the SEORETARY OF THE TREasuURY. 





NAVY AGENTS—APPOINTMENT DURING RECESS. 


The appointment of a navy agent during the recess of the Senate, made in the 
case of a vacancy occurring during the recess, is in the exercise of the con- 
stitational power of the President, and not by force of the act of the 3d of 
Mareh, 1809 ; and the-consfitutional limitation of such appointment is to the 
end of the succeeding session of Congress, unless it be sooner determined by 
the acceptance of a new commission under an appointment 1 made by and with 
the advice and consent of the Senate. 

Where a new commission is accepted, it supersedes the old one; and the four 
years, prescribed by law as the official term of the appointee, must commence 
to run from its date. 

The bonds taken under the first commission cease to have effect when the com- 
mission terminates. 


ATTORNEY GENERAL’S OFFICE, 
April 2, 1830. 

Sir: E have your communication of the 30th ultimo, asking 
my opinion in relation' to the appointment of navy agents under 
the acts of the 3d of March, 1809, and the 15th May, 1820. 

The questions which you propose are— __ 

_ Furst. Whether the four years specified in the last mentioned 
act commence with the first appointment by the President, or 
at the termination of the ensuing session of the Senate, or at 
the date of the confirmation by that body? 

Second. Whether the bonds taken under the first soot 
ment are to be considered as ceasing to have effect after the 
confirmation by the Senate? 

Reversing the order of these inquiries, I ‘have in the first 
place to state to you that according to the decision of the Su- 
preme Court in the case of the United States vs. Kirkpatrick, 
unless the two commissions (the one granted en the appoint- 
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ment by the President, and the other after the confirmation by 
the Senate) can be considered as constituting but one appoint- 
ment—the second operating only as a continuance of the first— 
the bond taken under the first commission will cease to be 
effective when that commission shall have expired, either by 
the efflux of time, or by the acceptance of a new commission 
after the confirmation by the Senate. 

The material question therefore is, what is the duration of 
the first commission—that granted: under the appointment made 
by the President alone? When that terminates, the bond taken 
under it ceases to be effective. 

By the constttutton, the President is authorized to fill up all 
vacuncies which may happen during the recess of the Senate, 
by granting commissions which shall expire at the end of the 
next session of Congress. But this, it will be perceived, is a 
power to fill ‘< vacancies which may happen during the recess.”’ 
If the vacancy exist during the session of the Senate, as in 
the first creation of an office by law, it has been held that the 
President cannot appoint during the recess, unless he is spe- 
cially authorized so to do by law. ‘This principle is asserted 
in a report of a committee of the Senate on the 25th of April, 
1822, and has, I believe, been acquiesced in, so far as regards 
original appointments. It is competent to Congress, by the 
constitution, to give this power to the President alone, to the 
courts of law, or to the heads of departments. ‘They have 
given such power to the Executive in various cases; in some 
of which they have prescribed the limit of the commission 
which he is authorized to grant, declaring that it shall expire 
at the end of the next session of Congress. In the case under 
consideration, (that of navy agents, ) no such limitation is pre- 
scribed. ‘The President is authorized, by the act of the 3d of 
March, 1809, in the recess of the Senate, to appoint such agents; 
which appointments, the law provides, ‘‘ shall be submitted to 
the Senate at their next session, for their advice and consent.’’ 
It might be contended, therefore, under the particular provisions 
of this act, that; as in the origtnal appointment of navy agents, 
the power of appointment during the recess is exclusively with 
the President; when it is exercised, the grant of the office for 
the legal term, and on the usual condition attached to all ex- 


TO THE SECRETARY OF THE NAVY. 835 
eh re es ls ae 


Navy Agents—Appointment during Recess. 
ecutive officers, ought to be considered complete; subject only 
to the refusal of the Senate to give its advice and consent, when 
the appointment is submitted to them, in the terms of the law; 
and that this confirmatory act of that body, in a case of such 
original appointment, ought to be referred back to the appoint- 
ment by the President, so as to make the legal term of office 
commence from its date. But, to conform the acts of the Ex- 
ecutive to this construction of the law, the commission, granted 
under the appointment made by the President in the recess, 
ought to be for the full legal term, subject. to the advice and 
consent of the Senate; and should be submitted to that body, 
not in the usual form of nomination, but with special reference 
to the appointment made during the recess, and to the terms 
of the law which authorized it; and the second commission, 
reciting the original appointment, and the confirmatory act of 
the Senate, should refer back to the date of that appointment. 

This construction would, however, be opposed by the sug- 
gestion that the intent of the act was merely to authorize the 
President to appoint during the recess to an office which had 
been created by law, and which, never having been filled, no 
vacancy could have happened in it; and that the advising 
power of the Senate was to be exercised in the form prescribed 
by the constitution, and upon an original nomination, in con- 
formity to the uniform practice of the government. If this 
were so, the acceptance of the new commission, even in the 
ease of an original appointment, would determine the old one; 
and the bond taken. under it would cease to be effective. 

But, however this may be, it seems very clear that an ap- 
pointment of a navy agent, made in the case of a vacancy oc- 
curring during the recess, is in the exercise of the constitutional 
power of the President, and not by force of the act of 3d of 
March, 1809; and that the constitutional limitation of such ap- 
pointment is to the end of the succeeding session of Congress, 
unless it be.sooner determined by the acceptance of a new 
commission under an appointment made by and with the advice 
and consent of the Senate. In such a. case, therefore, I ap- 
prehend that the four years prescribed by law as the official 
term of the appointee, must commence to run from the date of 
the new commission; which, according to the doctrine in the 
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case, referred to, would virtually supersede the old one; and that, _ 


with its determination, would terminate also the effective . ope: 
ration of the bond taken under. it. 
JN. MACPHERSON pica 
To the Skcretary or THE Navy. 


—Eeeee 


COMMISSIONS GRANTED DURING RECESS OF SENATE. 


A commission issued by the President during a- recess of the Senate continues 


until the end of the next session of Congress, unless sooner determined by the | 


President, even though the individual commissioned shall have been mean- 
while nominated to the Senate, and the nomination rejected. 


The acceptance of a. new commission, after confirmation by the Senate of an | 


appointment made during a recess, is a supersedeas of that granted on the 
original appointment. 


ArrorNey GeneraL’s OFFICE, 


April 16, 1830. 


Sir: I have the honor to acknowledge the receipt of your 
communication of yesterday, asking my opinion— 

Whether the tejection, by the Senate, of the nomination of 
Mr. Isaac Hill to the office of Second Comptroller of the Treas- 
ury, has vacated the commission granted on the Executive 
appointment to that mee made during the late recess of the 
Senate? | 

Or whether a commissions issued wnder an executive ap- 
pointment, continues until the end of the succeeding session of 
Congress, or until another commission shall be issued on a 
nomination approved by the Senate ? 

Mr. Hill was appointed, during the last recess of the Senate, 
to fill a vacancy occurring during the recess. That appoint- 
ment was made im pursuance of the third clause of the second 
section of the constitution, which declares that ‘‘the President: 
shall have power to fill alt vacancies that may happen during 
the recess of the Senate, by granting commissions which shall 
expire at the end of their next session.’’ ‘The’ ccmmission 
issued to Mr. Hill was, I presume, in conformity with these 
provisions. It was then a grant of the office to the end of the 
next session of Congress succeeding its date; subject interme- 
diately, as all such offices are, to the pleasure of the President. 


TO THE PRESIDENT. =sitsitéF 
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Under the preceding clause of the same section of the,con- 
stitution, the President is authorized to nominate, and, by and 
with.the advice and consent of the Senate, to appoint all offi- 

_cers of the United States whose appointments are not otherwise 
' provided for in the constitution, and which shall be established 
by law—with a provision, which is inapplicable to the present 
inquiry, that Congress may vest the appointment of such infe- 
rior officers as they may think proper in the President alone, 
in the courts of law, or in the heads of departments. 

Iw the exercise of the power thus conferred upon the Presi- 
dent, Mr. Isaac Hill was, during the present session of Con- 
gress, nominated by him to the Senate, and the nomination 
has been rejected by that body. I apprehend that the com- 
mission granted to Mr. Hill, in the recess, remains untouched 
by this nomination, and the rejection of it. | 

The limitation, which is affixed to it by the constitution, is, 
the end of the present session of Congress, unless it be sooner 
determined by the pleasure of the President. ‘To this, the de- 
cision of the Supreme Court in the case of the United States 
vs. Kirkpatrick has superadded another limitation. That court 
has, iti that case, decided that the acceptance of a commission, 
issued after the confirmation by the Senate of an executive 
appointment made during the recess, on a nomination to that 
body of the same individual, is a virtual superseding and sur- 
render of the commissien granted on the original appointment; 
so that, by force of that decision, if Mr. Hill’s nomination had 
been confirmed, and a new commission had issued under an 
appointment made in conformity to the advice and consent of 
the Senate, after the acceptance by him of such new commis- 
sion, that which he originally held would have been virtually 
superseded, and would not have continued until the end of the 
present’session of Congress; but this would be the result of the 
concurring acts of the President and the officer: of the former, 
in the new appointment consequent to the advice and consent 
of the Senate; of the latter, in the acceptance of the commis- 
sion issued under such new appointment. 

In the case under consideration, whether the commission of 
Mr. Hill shall continue until the end of the present session of 
Congress, or be sooner determined, seems to me to depend on 
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the pleasure of the President. He certainly has the power, by : 
and with the advice and consent of the Senate, to determine it 
by a new appointment, to take effect immediately. Bat this 
power is derived from his right of removal. If he abstains 
from the exercise.of that power—if he delays the nomination 
until the last day of the session, or nominates immediately, 
specifying that the appointment is to take effect at the end of 
the present session—in either case, Mr. Hill’s commission, un- 
determined by any act of the executive will, is left to expire, 
by its own constitutional limitation, at the end of the present 
session of Congress. 

The following proceedings, which have been adverted to 
among others, seem to conform to this view of the subjeét: 

On the 5th of March, 1799, Mr. Adams, then President, ap- 
pointed Eugene Brenan an inspector of the revenue; on the 
Ath of the following December, he nominated that individual 
to the Senate, for the same office; on the 10th of that month, 
the nomination was rejected by that body; and, on the 12th 
of the same month, he made a new nomination in the follow- 
ing terms: ‘1 nominate Julius Nicolls, jr., of South Carolina, 
to be inspector of survey number three in that State, in place 
of Eugene Brenan, whose commission will expire at the end of 
the present session of the Senate;’’ and on the 13th, the Senate 
advised and consented to that nomination. 

On the 17th January, 1814, Mr. Madison nominated to the 
Senate, as principal assessor for the twenty-eighth collection 
district of New York, Homer R. Phelps, who had been appointed 
to that office during the recess. On the 24th of that month, 
the nomination was rejected by the Senate; and on the dist, 
the President nominated sundry assessors, and, among the 
rest, ‘‘ Asahel E. Paine for the twenty-eighth collection district 
of New York, in room of Homer R. Phelps;’? which nomina- 
tion was confirmed on the 2d of February. 

In the first of these cases, Mr. Adams left the officer to enjoy 
the benefit of the commission granted during the recess, until 
the end of the then current session of Congress, although his 
commission was rejected in the early part-of that session. In 
the second, Mr. Madison, conforming to the opinion of the 
Senate, as expressed in their vote of rejection, determined the 
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executive appointment by appointing a new officer in the room 
of the person so appointed. 

In the first, the President forbore to exercise the power of 
removal, but teft the executive commission, granted during the 
recess, to expire by its own limitation. The executive com- 
mission granted in the second case was determined by the ex- 
ercise of that power. 

Upon the whole, I am of anion that the commission granted 
during the recess to Mr. Hill will continue until the end of the - 
present session of Congress, unless it be sooner determined by 
his resignation,.or by the pleasure of the President. : 

JN. MACPHERSON BERRIEN. 

The Presipent oF rHe Unrrep Srares. 





COMPENSATION TO MARSHALS FOR THE FIFTH CENSUS. 


The act providing for the making of the fifth census permits the marshals to 
assign to themselves parts of 'their respective districts, but does not make any 
provision under which they can lawfully receive any part of the compensation 
allowed to assistants, 


ATTORNEY GENERAL’S OFFICE, 
April 21, 1830. 

Sir: In reply to the note of Mr. Brent, received this morning, 
{ have to state to you that the marshals of the several districts 
of the United States, in the execution of the act to provide for 
making the fifth censas, have, in my epinion, the right to 
assign to themselves parts of their respective districts; but that 
there does not appear to be any provision in the act under 
which they could lawfully receive the pro rata compensation 
provided for taking the enumeration. 

The act authorizes the marshal to appoint assistants—persons 
to aid him in the performance of the duty assigned to him; not 
fo perform it in exclusion of that officer. It declares that the 

enumeration shall be made by actual inquiry by such marshals 
or assistants; thus clearly showing that the marshal has power 
himself to make it. But, in providing the compensation for 
these services, that for the actual enumeration is expressly con- 
fined to the assistants; and a compensation, in gross, is allowed 
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to the marshals. They are, moreover, in certain cases, with 
the approbation of the judges of their districts or territories, au- 
thorized to increase the allowance of the assistance for the enu- 
meration, which would seem to exclude them from partici 
pating in the pro rata compensation for that species of service. 

Still, I think it may be doubted whether such was the inten- 
tion of Congress; but the terms in which the act is expressed 
seem to me to leave no discretion in your department. 

JN. MACPHERSON BERRIEN. 
To the Secretary oF STATE. 





DUTIES ON CERTAIN IMPORTED GOODS. 


Duties accrne on the importation of goods; and unless they are subject to duties 
at the time of the importation, they are not subject to duties at all. 

The 105th section of the duty act of 1799, which is conformable to the 3d article 
of the treaty of 1794 with Great Britain, exempts from duties the proper goods 
and effects of Indians. 


Goods imported fraudulently and collusively under cover of Indians are liable 
to seizure. 


OFFICE OF THE ATTORNEY GENERAL, 
| May 26, 1830. 

Sir: In answer to the inquiry contained in your note of the 
21st instant,’1 have to state, that the goods seized im the pos- 
session of Joseph Campau, by the collector of Detroit, are, m 
my opinion, protected. from liability to the payment of duties 
by the 105th section of the duty act of 1799. They. were, 
agééording to the statement of the collector, introduced into 
the United States under the protection of that act, the pro- 
visions of which are conformable to the 3d article of the treaty 
with Great Britain of the 10th November, 1794; and to the first 
explanatory article of the treaty of the 19th November, 1794, 
with the same power. If they were ‘‘ the proper goods and 
effects of Indians’’ when introduced into the United States, 
they cannot, I apprehend, become liable to duty by a subse- 
quent change of proprietary interest. Duties accrued on im- 
portation. When protected during this process, they cannot,. 
according to the terms of that section, become subsequently 
liable. If the importation has been collusive, the claim ef 
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property on the part of the Indian importer having been used 
‘as a cover, then of course they would be liable to seizure; but, 
uniess the collector can adduce proof to establish such fraud- 
ulent importation, I would recommend a release of the goods, 
and a dismissal of the prosecution, on a waiver of all claim to 
damage on the part of Mr. Campau. Should the claimant re- 
fuse this, the prosecution may be persevered in, for the purpose 
of obtaining a certificate of probable cause, if the evidence 
which the collector can adduce of cotlusion between the claim- 
ant and the Indian importer, though insufficient to authorize a 
condemnation, should nevertheless be sufficient to show a rea- 
sonable cause of seizure. I should not think it advisable to 
bring the case to the Supreme Court. 
JN. MACPHERSON BERRIEN. 
‘To the Szornerary or THE Treasury. 





CORRECTION OF ERRORS IN ENTRIES OF LANDS. 


The several acts of 3d March, 1819, of May, 1824, and of 24th May, 1828, au- 
thorize the correction only of the entries of lands by purchasers for money 
paid, | 
fntries by Canafian volunteers are not such. 


AtTorNEY GENERAL’s OFFICE, 
June 2, 1830. 

Str: { have considered the question arising on the papers re- 
ferred from your department, and I am of opinion that the case 
stated is-not within the provisions of the act of the 3d March, 
1819, or of that of the 24th May, 1828, extending the former 
act to cases where patents have issued or shall issue; or of the 
act of 18th May, 1824, authorizing the correction of errors in the 
entry of lands. 

The provisions.of these acts de not seem to me to be appli- 
cable to the case of Mr. Hendricks. If the objection to the 
exercise of this power were derived merely from the use of the 
term ‘‘ purchasers’’ in the several acts, it might be said, and 
perhaps with truth, that, in a large sense of that term, but one 
which is recognised by law-writers, the Canadian volunteer or 
his assignee is a purchaser. The difficulty is more pervading. 
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The provisions of these laws seem to contemplate, exclusively, 
entries made by purchasers, (using that term in its limited 
sense,) by directing the application of the money paid on the 
entry. Thus the act of 1819 declares “ that the purchaser 
shall be at liberty to withdraw the entry so erroneously made; 
and that the moneys which had been paid shall be applied in 
the purchase of other lands,’’ &c. So the act of 1824 relates 
to the cases of purchasers at private sa/e; to those where pay- 
ments have been made; where such payments have not been 
forfeited; where the purchasers have not taken the benefit of 
the act of 1821, for the relief of purchasers—which was con- 
fined to money purchasers. 

I had supposed, for a moment, that the provision in the act 
of 1824 which authorizes the correction of the error, ‘‘m alf 
cases of an entry hereafter made of a tract of land. not intended 
to be entered, by a mistake of the true numbers of the tract 
. intended to be entered,’ &c., might have been extended to 
the case under considesation; but, on examining the patent, it 
appears tobe dated in 1822. And, pursuing this provision to 
its close, it is found that it also looks to the correction of the 
error by a “ transfer of the payment? from the tract erroneously 
entered to that intended to be,’’ &c: Thus showing that, in 
this provision, as well as those which precede it, Congress had 
in view the correction of errors in entries made on purchases 
of which money was the consideration. 

It is very probable that, if such a case as that.we are con- 
sidering had been in the view of Congress, the provisions of 
these acts might have been extended to them; but, under the 
existing laws, I do not think you are authorized to make the 
correction. 

JN. MACPHERSON BERRIEN. 

To the SEcrETARY OF THE TREASURY. 


GENERAL APPROPRIATIONS FOR PENSIONS. 


The Secretary of War may pay toa beneficiary, under an act of Congress, the 
amount directed to be paid to a pensioner from the general appropriation for 
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revolutionary pensions for the current year; although the amount was not con- 
tained in the estimate on which the general appropriation was made. 


Arrorney GENERAL’S OFFICE, 
June 2, 1830. 

Sir: I have, in conformity to the instructions of the Presi- 
dent, examined the case of Joseph Shaw, and find that. he was 
placed on the revolutionary pension list on the 11th day of Oc- 
tober, 1827; and that, by an act approved on the 28th May, 
$830, you are directed to cause him to be paid at the rate of 
eight dollars per month, from the 10th April, 1818, to the day 
of the date on which his pension was allowed to commence, 
under the regulations of the Department of War; but that this 
act contains no special appropriation of money to meet its requi- 
sitions. | 

The question which this state of facts presents is, whether 
this amount of arrearages is payable out of the general appro- 
priation for revolutionary pensions for the current year? and 
am of opinion that it is so payable. The sum appropriated is 
generally for ‘‘ revolutionary pensioners,’ of which class Jo: 
seph Shaw is one. No transfer of appropriation: is therefore’ 
required. It is true that this appropriation, having been made 
on an estimate in which the arrearages of Joseph Shaw were 
not included, may be inadequate to meet all the claims for 
which it was intended to provide; but, if this should happen, 
it will result from the omission of Congress to provide specially 
for the additional charge which they have thus imposed on this: 
particular fund, and the deficiency must be supplied hereafter. 
In the mean time, it is scarcely probable that such deficiency 
will occur before Congress will have time to provide for it. 

JN. MACPHERSON BERRIEN. 
To the Secretary oF War. 


EVIDENCE BEFORE COURTS-MARTIAL. 


It is not competent for courts-martial to dispense with the attendance of witnesses 
before them and to receive depositions taken out of court, when the officer 


preferring the charges objects. 
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There is a propriety, in trials before both naval and military courts-martial, of 
adhering to the rules of evidence established in the common-law ceurts of 
criminal jurisdiction. 

ATTORNEY GENERAL’S OFFICE, 
June 4, 1830. 


Sir: Jn answer to your inquiry, whether it would ‘“‘ be com- 
petent for an officer of the navy under arrest, and the depart- 
ment, to dispense with the attendance of witnesses, and, by 
common consent, to take depositions to be used on the tnal, 
when objected to by the officer preferring the charges,’’ I have 
to state that, in my opinion, such depositions would not be 
competent evidence. 

The 37th article of the rules and articles for the better gov- 
ernment of the navy, and the 74th article of the rules and 
articles for the government of the army, seem to contemplate 
exclusively the examination of witnesses before the court. 
The 74th article of the latter code, by providing, under certain 
restrictions, and ip cases not capital, that depositions may be 
taken, negatives their allowance in other cases; and the exist- 
ence of the provision sufficiently proves that, without it, such 
testimony would not be competent, even in those minor cases. 
English writers on this subject insist upon the propriety, in 
trials before naval and military courts martial, of adhering to 
the rules of evidence established in the common law courts of 
criminal jurisdiction; and these would not authorize the course 
proposed in the case under consideration. 

JN. MACPHERSON BERRIEN. 

To the SzcreTaRY oF THE Navy. 





DEATH WARRANTS. 


The President of the United States has, after mature deliberation, determined to 
leave the execution of sentences of the law im all cases to the direction of the 
courts, in full confidence that they will give a reasonable time for the exer- 
cise of executive clemency in cases where it ought to be interposed. 


ATTORNEY GENERAL’sS OFFICE, 
June 4, 1830. 
GENTLEMEN: Your letter of the Ist instant has been duly 
received. Referring to the contrariety of practice which has 
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prevailed on the subject of warrants for the execution of the 
sentences of the courts uf the United States in capital cases, 
you state that you have thought it advisable, in relation to the 
cases depending before you, to ask the sentiments of the Presi- 
dent on the question; and express a desire to know whether 
it is his pleasure to issue the warrants of execution, announcing, 
at the same time, that should he not do so, you would consider 
the duty as referred to you, and would proeet to‘its perform. 
ance. 

In reply, I have the honor to state that your communication, 
with the record of the conviction, has been submitted to the 
President; and that I am instructed by him to inform you that 
he has, after mature deliberation, determined in all cases to 
leave the execution of the sentence of the law to the direction 
of the court, in full confidence that the courts will give a rea- 
sonable time for the interposition of executive clemency in cases 
where it ought to be interposed. 

I have. the honor. to be, very respectfully, gentouen » your 
obedient servant, 

JN. MACPHERSON BERRIEN. 

To the Hon. Jupces or THE Circuit Courr U. S. 





PENSIONS TO WIDOWS AND ORPHANS OF OFFICERS, &c., OF THE 
HORNET. af 


The act for the relief of the widows and: orphans of the officers, seamen, and 
marines, of the sloop-of-war Hornet, gave to the widows, children, parents, 
brothers and sisters' of those men, a sum equal to six months’ pay of their 
respective relatives, from which may be retained the moneys paid them by 
mistake. 

All moneys which have been advanced for pay supposed to have accrued since 
September, 1829, have been improperly paid, and may be recovered back. 


ATTORNEY GENERAL’S OFFICE, 
June 4, 1830. 


Str: The act for the relief of the widows and orphans of the 
officers, seamen, and marines of the sloop of-war Hornet, fixes 
the 10th day of September last as the day up to which their 
arrears of pay should be calculated. Any moneys, therefore, 
which were advanced for pay supposed to have accrued after 
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that period have been paid by mistake, and may be recovered 
back. ‘The same act gives to the widows, children, parents, or 
brothers and sisters, (as the case may be,) of those officers, &c., 
a sum equal to six months’ pay of their respective deceased 
relatives. In cases, therefore, where moneys have been ad- 
vanced in the manner above stated to the same persons who 
are entitled to this bounty, such persons are both debtars and 
creditors to the United States—debtors for the money paid them 
by mistake, and creditors for the amount of the bounty given 
by the act. In such cases, the right of retainer, by deducting 
the amount advanced, would seem to be allowable. But where 
the money advanced by the order of the officer, seaman, or 
marine, was advanced to a person other than. the one entitled 
under the provisions of the act to the bounty which it allows, 
such deduction cannot, I apprehend, be permitted. It is only 
tolerated in the first case on the ground that the person claim- 
ing the bounty is liable to the United States by foree of his 
own receipt of money, which, as has subsequently appeared, 
he was not entitled to receive, and for which, therefore, he is 
liable to account. Even against the right of retainer, in the 
first case, it may, I am aware, be urged that Congress has 
provided expressly for the exercise of this right in certain cases, 
not including that under consideration; but it seems to me that — 
these provisions may be considered as directory, and for the 
enforcement of a principle of the law of retainer which exists 


independently of them. 
JN. MACPHERSON BERRIEN. 


To the SECRETARY OF THE Navy. 





ACCOUNTABILITY OF CHICKASAW AND CHOCTAW COMMIS- 
SIONERS. 


The late commissioners to hold treaties with the Chickasaw and Choctaw In- 
dians are not bound to account to the government for the depreciation of the 
money deposited by them in bank to the credit of the Treasurer of the United 
States. 


Arrorney GENERAL'S OFFICE, 
June 8, 1830. 
Sir: I have recetved the papers which the Second Auditor 
of the Treasury has, in conformity to your direction, transmit- 
ted to me; and have considered the question proposed, viz: 
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‘¢ Whether Generals Coffee and Hinds, late tommissioners 
to hold treaties with the Chickasaw and Choctaw Indians, are 
bound, under the circumstances of the case, to account to the 
government for the depreciation of the money deposited by 
them in bank to. the credit of the Treasurer of the United 
States.”’ 

The circumstances of the case, as detailed in the report of 
Mr. Stewart, of the Second Auditor’s office, are as follows: 

<¢Upon the adjustment of the accounts of Generals Thomas 
Hinds and John Coffee, commissioners to treat with the Choc: 
taw and Chickasaw nations, on the 3Uth July, 1827, a balance 
of $3,646 03 was reported due from them to the United States. 
Subsequent thereto, $1,269 29 have been passed to their credit; 
leaving a balance to their debit at this time of $2,376 74. 
Against which they claim an offset of $2,375, deposited by — 
them to the credit of the Treasurer of the United States in the 
Bank of the State of Mississippi on the 4th of December, 1826, 
which has been suspended in consequence of the Treasurer 
declining to recognise this deposite; and the following state- | 
ment of facts is given in reference thereto: 

<¢¢QOn the 24th May, 1826, the commissioners were advised, 
as per letter of instructions herewith, (A,) from the Secretary 
of War, that $20,000 were subject to their order for the pur- 
‘ poses contemplated by their trust. They drew but $15,000; 
for which they received, in negotiating their drafts, the paper 
deposited by them in bank—at the time as available for all 
their purposes as specie. After having executed their trust, 
they transmitted to this office a statement of their disburse- 
ments; upon the adjustment of which, the aforesaid balance of 
$3,646 03 was found against them. On the 4th of January, 
1828, the certificate of deposite herewith, (B,) for $3,628 79, 
was handed over to this office from the Department of War, 
to be passed to the credit of the commissioners, by order of the 
Secretary of War, as per paper herewith, (C;) but, upon com. 
municating to the Treasurer this deposite to his credit, only 
$1,253 79 would be admitted by him, as per paper herewith, 
(D,) declining to allow shat part of the deposite termed special 
deposite, of $2,375 

oeThe certificate of deposite was returned to General Hinds 
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on the 7th January, 1828, advising him of this determination 
of the Treasurer, as per letter from the office of Indian Affairs, 
Department of War, herewith, (E,) directing him to convert 
the ‘special deposite’ into funds that would meet the views of 
the Treasurer, and to forward a proper voucher for any expense 
attending the negotiation. 


' «¢¢General Hinds, upon receipt of this certificate, withdrew 
the ‘special deposite’ of $2,375, leaving the deposite of 
$1,253 79 to the credit of the Treasurer of the United States, 
for which a credit has been allowed the commissioners. They 
now hold the $2,375, as per letter herewith, (F,) subject to the 
order of the government, not being able to convert it into avail- 
able funds, upon the plea that it is the same paper as received 
by them for their drafts, and that they are not bound for any 
deterioration in value; it being, at the time it was received, as 
available for all the purposes of their trust as specie, and that 
they have received no benefit from the transaction.’ 


<¢ An appeal has been made to the Treasurer, as per his letter 
herewith, (G,) referring it to the Secretary of the Treasury, 
(who, it is understood, has been consulted, but declines inter- 
fering;) all of which is now respectfully submitted for your de- 
cision, with the remark, that the commissioners were appointed 
by the President of the United States, to be regulated in the 
discharge of their trust by instructions from the Secretary of 
War; that they were empowered to draw for $20,000, and 
drew but $15,000; that immediately after the termination of 
their labors, they made out a statement of their disbursements, 
and deposited in bank the same funds they had received, to 
an amount sufficient, by their statement, to cover the balance 
against them; that the deposite, thus made, was approved, as 
per letter of 2d January, 1828, herewith, (H,) by the Secretary 
of War, to whom alone they were accountable; and that if, in- 
stead of a loss resulting from their negotiations, a premium had 
accrued upon their drafts, they could not have benefited there- 
by, as it would have been placed to their debit, in conformity 
with the established and uniform practice of the department.” 


On this state of facts I am of opinion, that Generals Coffee 
and Hinds are not bound to account to the government for the 
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depreciation of the money deposited by them in bank to the 
credit of the Treasurer of the United States. 

These gentlemen were officers’ of the United States, who 
received in compensation for their services a per diem, which 
was fixed, and an allowance for travelling expenses. They 
had no interest whatever in the exchange or disbursement of 
the money. Both these acts were performed in the discharge 
of their official duties as the agents of the government, on its 
account and for its benefit. The money was to be expended 
under the direction of the President, given through the Secre- 
tary of War ‘That direction was given. ‘The commissioners 
entered upon the discharge of their duties, drew for $15,000 
of the sum appropriated, and realized the proceeds of their bill 
in the only practicable mode at the time and place where the 
transactions occurred. The money so raised was applied to 
the purposes for which it was intended; and the balance re- 
maining after these purposes had been fulfilled , was deposited 
to the credit of the United States: since which, it has depre- 
ciated. I confess myself unable to discover any ground on 
which the commissioners can be made respqnsible for this de- 
preciation. ‘The money in their hands was still the money of 
the United States, and not theirs. If it had been received at 
a discount, and had appreciated while in their hands, the benefit 
would have accrued to the government. A very obvious prin- 
ciple of justice exempts them from responsibility for loss, when 
no possible change of circumstances could have inured to their 
benefit. 


I have considered whether there was any negligence in this 
transaction, or want of proper skill, on the part of the commis- 
sioners, which could subject them to responsibility; but I can 
find none. 

They were’ advised of their appointment in May, 1826, and 
authorized to draw for the amount of the appropriation. They 
limited their drafts to $15,000, and negotiated them for sach 
funds as were available at the scene of their official duties. 
When these were accomplished, they deposited the balance in 
their hands to the credit of the Treasurer of the United States, 
and transmitted the certificate to the Secretary of War; who, 
replying through the superintendent of the Office of Indian 
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Affairs, informed them that the certificate would be allowed 
and their accounts settled. Here, it would seem, the transac- 
tion was closed. The Secretary (under the direction of the 
President, it is to be presumed) had approved their conduct and 
ratified the deposite. They were accountable to him only, and 
they had accounted to his satisfaction. He had adopted their 
acts, which were thereafter to be considered as the acts of the 
department—or rather of the President, acting through the de- 
partment. If, in his management of the appropriation, a por- 
tion of it had been converted (as it appears to have been un- 
avoidable) into funds which were not receivable at the treasury 
of the United States, it would seem to me unquestionable that 
the duty of re-exchanging it for available funds would devolve 
upon him; and that any loss which might attend the transac- 
tion must be borne by the government, to whom, in its various 
mutations, this money had constantly belonged. 
JN. MACPHERSON BERRIEN. 
To the PresipENT oF THE UNITED StaTEs. 





PENSIONS. 


The provisions of the act of 31st May, 1830, are altogether prospective, and do 
not authorize the repayment of the invalid pension money, which may have 
been deducted by the practice of the department, under the act for the relief of 
certain surviving officers and soldiers of the army of the Revolution. They 
authorize deductions to be made thereafter, but not repayment of such as have 
been made theretofore. 

The force of the act of the 31st May, 1830, seems to be directed against the 2d 
section of the act of 15th May, 1828, which is confined to the surviving officers 
of the army of the Revolution in the continental line, entitled to half-pay, &c., 
and does not extend to the non-commissioned officers, musicians, or privates, 
of that army. 


ATTORNEY GENERAL’S OFFICE, 
June 10, 1830. 
Sir: Ihave received your communication of yesterday’s date, 
in which you inform me that, under the act entitled “‘ An act 
for the relief of certain surviving officers and soldiers of the 
army of the Revolution,’’ it has been the practice of your de- 
partment to deduct the amount of any and every pension that 
an officer had received since the 3d March, 1826, from the pay 
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that he was otherwise entitled to receive under the Ist section 
of the act; and this act having been amended by an act for 
that purpose approved on the 3lst May last, you ask my opin- 
ion whether the last-mentioned act will authorize the repay- 
ment of the invalid pension which may have been so deducted 
under the act first referred to. 

You desire me, moreover, to state whether, in my opinion, 
the act of the 3lst May, 1830, extends the benefits of the act 
of the 15th May, 1828, to soldiers who, being on the invalid- 
pension list, were excluded by the third section of that act. 

In answer to your first inquiry, I have to state that the pro- 
visions of the act of the 3lst May, 1830, are altogether pro- 
specttve. It declares that the act of the 15th May, 1828, 
‘¢ shall not be construed to embrace invalid pensioners;’’ that 
‘the pension of invalid soldiers shall not be deducted from the 
amount receivable by them under the said act.’’? These enact- 
ments operate tn futuro. They prescribe a rule which is to 
be applied to cases which may occur after their date; but do 
not relate to the past, or give any authority to re-open accounts 
which may have been theretofore settled. They require the 
department to abstain from making such deductions hereafter, 
but do not authorize the payment of such as have been made 
heretofore. 

In reply to your second inquiry, I have to remark, that the 
force of the act of the 31st May, 1830, seems to be directed 
against the 2d section of the act of the 15th May, 1828; which 
is confined to the “surviving officers of the army of the Rev- 
olution, in the continental line, entitled to half-pay,’’ &c., and 
does not extend to the non-commissioned officers, musicians, 
or privates of that army. The first-mentioned act (that of the 
3ilst May, 1830) does, indeed, contain a provision in relation 
to the pension of ‘‘invalid soldéers;’’ but when the nature of 
that provision is considered, it will be seen to relate only to the 
persons provided for in the 2d section of the act of the 15th 
May, 1828—that is, officers of the army of the Revolution en- 
titled to half-pay—for none others had pensions which were 
liable to be deducted from the amount receivable under that 
act. 

If.it had been intended to extend the benefit of the act of the 
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15th May, 1828, to soldiers, who, being on the invalid-pension 
list, were therefore excluded by the 3d section of that act, it 
would have been enacted—that the proviso of that section shall 
not be construed to extend to invalid soldiers, whether non- 
commissioned officers, musicians, or privates, who may be on 
the pension list; but such invalid soldiers shall, notwithstand- 
ing, be entitled to the benefits of said act. 
JN. MACPHERSON BERRIEN. 
To the SEcRETARY OF THE TREASURY. 





ACCOUNTS AND ACCOUNTING OFFICERS. 

It is not incumbent on the Second Comptroller to pass the amount of the claim 
of a purser in the navy to his credit, unless the same has been settled by the 
Fourth Auditor, and the balance certified by that officer for his decision. 

ATTORNEY GENERAL’s OFFICE, 
_ June 19, 1830. 

Sir: In answer to the inquiry contained in your note of yes- 
terday, I have to state that ‘‘ the sanction of the late Secretary 
of the Navy, as exhibited in his letter of the 20th May, 1830, 
and the letter of the late Fourth Auditor, dated 16th February, 
1829,’’ do not, in my opinion, ‘‘ make it the duty’’ of the 
Second Comptroller ‘‘ to pass the amount of the claim to the 
credit of Purser Clarke.”’ 

[t was the duty of the late Fourth Auditor to receive and 
audit the account of Purser Clarke. Having done this, the 
law required him to certify the balance to the Second Comp- 
troller for his decision, and to transmit the accounts with the 
vouchers and certificate. It then became the duty of the last 
mentioned officer to examine this account, and to certify the 
balance to the Secretary of the Navy. Until this is done, the 
proceedings are #7 fieri—nothing is concluded; and even then 
it is open to the controlling power of the Secretary as the head 
of the department. 

Purser Clarke’s account appears not to have been settled at 
all by the late Fourth Auditor. He had never certified the bal- 
ance to the late Second Comptroller for his decision, nor had 
that officer acted upon it. In the course of correspondence 
with Purser Clarke, the late Fourth Auditor had indeed in- 
formed him that the particular claim which is the subject of 
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the present inquiry would be allowed; but-he had not, in point 
of fact, allowed it by passing it to his credit, and certifying 
the account thus stated to the Second Comptroller for his de- 
cision. A letter from, the late Secretary of the Navy, under 
date of the 20th May, 1830, is exhibited, which goes into a 
detail of circumstances calculated to:show that the claim under 
consideration was allowed by him while in office. I do not 
object to the form in which thisis presented. The auditor may 
receive and consider it, or, if he thinks it necessary, may have 
it. verified. Butit seems to me, in’ general, an unsafe rule to 
recognise any other evidence of official acts except the records 
of the department. If the sanction of the late Secretary was 
in fact given to this claim, to make it effectual, it was necessary 
that the Fourth Auditor should have stated the account ac- 
cordingly, and have certified it to the Second Comptroller, 
from whom it should have passed to the Secretary, and, when 
finally adjusted, to the Fourth Auditor for safekeeping. Until 
this was done, there was a locus penitentia. The written.or 
verbal direction of the Secretary might. have been recalled if, 
om further reflection; he had considered it.erroneous. -This 
discretion, the right to exercise which -he retained as long as 
the account remained unsettled, ceased only (as that was never 
doné) with the termination of his official functions, and passed 
consequently to his successor. 

[ have abstained from saying anything concerning the merits 
of the claim, not considering the question of its validity as in- 
volved in your inquiry. ‘The papers are returned. 

JN: MACPHERSON BERRIEN. 


Po the Stonprany OF THE Navy. 





MARINES—BY WHOM THEY MAY BE DISCHARGED. 


A lieutenant colonel commanding the marine corps cannot legally grant dis- 
charges to marines before the expiration of their term of enlistment; but such 
discharges can only be granted by the President of the United States, or in 
conformity to such regulations as he may think proper to prescribe. 

Arrorney GENERAL’S OFFICE, 
June 29, 1830. 


Sir: The 11th article of the rules and articles for the govern- 
ment of the army of the United States declares that no discharge 
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shall be.given to a non commissioned officer or soldier before 
his term of service has expired, but by order of the President, 
the Secretary of War, the commanding officer of a department, 
or the sentence of a general court-martial. 

The act of the 15th May, 1820, provides that seamen, ordi- 
nary seamen, and boys may be enlisted for a period not ex- 
ceeding three years. The act of the 3lst January, 1809, which 
authorized an additional naval force, required that the seamen, 
&¢., should be engaged to serve for a period not exceeding two 
years, with power to the President to discharge them sooner, 
if, in his judgment, their service might be dispensed with. 

The act of the 3d March, 1809, directs enlistments in the 
marine corps to be for five years, uoless sooner discharged, but 
does not provide by whom such discharge shall be granted. 

It is with these very imperfect lights, and in the absence of 
all information as tothe usage in this regard, except what I 
may derive from the letter of Colonel Henderson, that I am 


now to form and express an opinion on the points which you 


have presented to be. 

By the provisions of the act for the establishment and organ- 
ization of the marine corps, it is subjected to the rules and 
articles of war prescribed for the military establishment of the 
United States, or to the rules for the regulation of the navy, 
according to-the nature of the. service.in which it may be em- 
ployed. I have heretofore expressed an opinion that this corps 
_ ‘was more assimilated to the army proper than to the naval 
branch of our military establishment; and in relation to the 
present inquiry, it seems to me it must be so considered. I 
find, too, that the commandant, Lieutenant Colonel Hender- 
son, rests the authority which he claims of granting discharges, 
under peculiar circumstances, to marines whose term of service 
has ‘not expired, on the 11th article of the rules and articles of 
war. 

I will repeat the provisions of that article: It provides that 
“(no discharge shall be given to a non-commissioned officer 
or soldier, before his term of service has expired, but by order 
of the President, the Secretary of War, the commanding officer 
of.a department, or the sentence of a general court-martial.’’ 
Now, the lieutenant. colonel commandant of the marine corps 
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cannot be brought within this description of persons authorized 
to grant discharges. He is not the commanding officer “of a 
department;”” for that is a technical expression, interpreted, in 
‘the army regulations, to designate the geographical limits which 
separate the grand divisions of the army of the United States. . 
Nor can he acquire the right to grant such discharges’ by virtue 
of his office as commandant of the corps; for the authority to 
rescind a contract between the United States and the individual, 
which is the effect of the discharge, is a power which can 
exist only by virtue of an express grant: it is not dependent on 
rank, but simply on the provisions of the law. Under the article 
which we are now considering, the major general commanding 
the army of the United States cannot grant a discharge, which 
may be granted by his inferior officer, who chances to be in 
command of a department. 

I am, then, of opinion that it is not competent to the lieuten.- 
ant colonel commanding the marine corps to grant discharges 
to marines before the expiration of their term of enlistment; 
and that, until Congress shall otherwise provide, such dis. 
charges can only be granted by the President of the United 
States, or in conformity to such regulations as he may think 


proper to prescribe. 
JN. MACPHERSON BERRIEN. 


To the Secrerary or THE Navy. 





TRANSFERS IN THE ARTILLERY AND MARINE CORPS. 


Lieutenants in the artillery and mayine corps may be exchanged, with their own 
assent, where the ranks of other officers will not be interfered with nor pre- 
judiced; but such exchanges can be effected only by the action of the appoint- 
ing power of the President, by and with the advice and consent of the Senate. 

The President, as commander-in-chief, having satisfied himself that an exchange 
is consistent with the good of the service, and that the officers to be transferred 
have respectively assented to it, will then take care not to prejudice the rank of 
any officer of the regiment to which the transfer is made, by nominating the 
officers transferred to take thé same rank in that regiment which was held by 
the officera whom he substitutes. 

’ ATTORNEY GENERAL’S OFFICE, 
June 28, 1830. 


Str: The question which you propose to me is, whether a 
tansfer by exchange can legally be made between Lieutenants 


\ 
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Burke and Smith—the former of the second regiment of artil- 
lery, the latter of the marine corps. It is understood that the 
commissions of these officers are of equal date, and that this 
transfer by exchange is desired by them. 

__glhe only legal provision which I find on this subject is that 
contained in the 63d article of the rules.and. articles for the gov- 

emment of the armies of the United States, by which it is 
declared that engineers “are liable to be transferred, at the 
discretion of the President, from one corps to another, regard 
being had to rank.’” 

The army regulations approved in January, 1820, recognise — 
the right of the War Department to make transfers of officers, 
by declaring that such transfers will only be made by that de- 
partment, in general orders, on the mutual application of the 
parties, except in cases provided for by law; and by forbidding 
the transfer of an officer to a regiment, to the prejudice of the 
rank of any officer thereof. These regulations derive their 
force from the act of April 24, 1816, and from the approval of 
the President of the United States. | 

The transfer by exchange, at the instance of the officers 
transferred, has, then, the sanction of custom, recognised in 
the regulations of the army. It seems, moreover, perfectly rea- 
sonable that there should exist somewhere a power to effect 
such transfers, when the good of the service may appear to re- 
quire it. , 

Can any difficulty arise in this case from the fact that one of 
the parties belongs to the artillery, which is part of the army 
proper, and the other to the marine corps? Is the power to be- 
confined in its exercise to the army proper, and restricted to 
exchanges between the officers of that branch of the military 
establishment! It may, and probably must, be so restricted, 
if exerted in the mode prescribed by the army regulations to 
which we have referred—that is, by the mere volition of the 
President. But no good reason is perceived why, in the ex- 
ercise by the competent authority of a sound discretion, it may 
not be coextensive with the whole military establishment of 
the United States. Even if this were not so, it would seem 
that it might very properly be made to extend to the marine 
corps. Admitting that this part of the military establishment 
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is in many respects anomalous, attached both to the army 
proper and to the naval armament of the United States, and 
yet incorporated with neither, but rather sui generis, still I 
apprehend that, for all the purposes of the present inquiry, it ts 
much more analogous to the former. Having heretofore had 
occasion to consider this particular branch of the subject, { 
Send you an extract from.an opinion some time since submitted 
to the President of the United States, as illustrative of my views 
in relation to it. 

I think that there is no legal objection to the transfer of offi- 
cers from the artillery to the marme corps, or the converse, 
arismg from the character of the corps to which they respect- 
ively belong; that, attached as they are to a common service— 
that is, to the military establishment of the United States—and 
freely consenting to an exchange, such transfer may be justly 
made by the competent authority, care being taken not to pre- 
judice the rank of any officer of the regiment to which the 
transfer is made. 

But what authority is competent for this purpose? Can the 


“War Department legally make such transfer by a general order 


issued in the terms of the regulation which has been referred 
to? In other words, is it competent to the President ex mero 
motu, to give to an officer of marines rank in the artillery, and 
the converse? I apprehend not. The authority is given to 
him in the case of exgineers, by the rules and articles for the 
government of the army; and as relates to the army proper, by 
the regulation. But it cannot extend to the marine corps; be- 
cause the act of 1816, on the authority of which that regulation 
is founded, is confined to the army—to ‘the military peace 
establishment of the United States;’? which it declares shall 


consist of artillery, infantry, riflemen, and engineers, without 


including marines. 

While, therefore, I Kéliove that there exists a right of transfer 
from the marine corps to the other branches of the military ser- 
vice of the United States, and vice versa; yet, as no mode is 
prescribed by law, or regulation under the authority of law, in 
which such transfer can be effected, it seems to me that it can 
only be accomplished by an exercise of the appointing power. 

Consider the nature of the act to be done: it is to appoint 
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Thomas Burke: to a lieutenancy in the marine corps, and Gon- 
stantine Smith to a lieutenancy in the artillery, on the cond 
tion that they shal} severally surrender the commissions which 
they hold im these corps respectively. This is the psactical 
effect of the exchange; which can, therefore, in my opmien, 
only be accomplished by the action of the appointmg power— 
that is, by the President, by and with the advice and consent 
of the Senate. The President, as commander in-chief, having 
satisfied himself that the exchange is consistent with the good 
of the service, and that the offacers to be transferred have re- 
spectively assented to it, will then take care not to prejudice 
the rank of any officer of the regiment to which the transfer is 
made, by nominating the officer transferred to take the same 
rank in that pegiment which was held by the officer whom he 
substitutes. | 

I do not know the history of the cases to which I have been 
referred—those of James D. Burnham and Fredenck Thomas. 
They appear on the executive journal of the Senate to have 
been mere transfers, uot founded on exchange; but the nomi- 
nations were made ia the regulars exercise of the appointing 
power, by the President to the Senate, by whose advice and 
assent Lieutenants Burnham and Thomas were appointed ; 
and, so far as these cases can affect the present inquiry, they 
only serve to confirm the opinion which I have expressed. 

JN. MACPHERSON BERRIEN, 
To the SECRETARY OF War. 





CUSTOMS—FORFEITURES. 


The act of the 28th May, 1830, repeals so much of the act of 3d March, 1898, 
as imposes a penalty of fifty per cent. on the appraised value of goods falecly 
invoiced and entered by the owner at the collector’s office. 

The law which is in force at the time of entry and presentment of the invoice is 
that which must control the proceedings and forfeitures in consequence thereof. 


ATTORNEY GENERALS OFFICE, 
July 10, 1830. 
Sir: The case which you have referred to me presents the 
following state of facts: 
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A quantity of goods subject to an ad valorem duty were im- 
ported into New York on the 17th April last, and, in the ab- 
sence of the owner, to whose order they were consigned, were 
lodged in the public stores. On the 3d of June these goods 
were entered by the owner, and the estimate of the appraisers 
having exceeded the invoice price, the inquiry which you pro- 
pose is—whether, supposing the goods to be falsely charged, 
they ate subject, under the act of the Ist March, 1823, to the 
penalty of fifty per cent. on the appraised value, or liable to 
forfeitufe under the act of the 28th May last? 

If this were a question of duties merely, it is not to be doubted 
that the act of the lst March, 1823, would control the subject, 
because these accrue on importation; and that was certainly 
complete when the vessel arrived at the port of entry to which 
she was destined. But it is not a mere question of duties. It 
relates (admitting the statement of facts to be true) to an at- 
tempted fraud upon the revenue, by means of a false or fraud- 
ulent invoice. This act is necessarily subsequent to the im- 


‘portation; and, under circumstances, may occur long after that 


is complete, and after the goods have been for a considerable 
time in the custody of the law. ‘To obtain the possession of 


‘goods thus imported and deposited, the owner is required to 


enter them at the custom house, and to present to the collector 
‘¢a true invoice of the same.’’ The allegation here is, that the 
invoice presented was false. It is this distinct and subsequent 
act, unconnected with the importation, which was already com- 
plete, which draws after it the penalty or forfeiture provided by 
the acts which we are considering. It would seem, therefore, 


that the law which was in force at the time of the entry and 


presentment of the invoice, is that which is to control the pro- 
ceedings in relation to it; and this-conclusion is fortified by the 
consideration that the last act—that of the 28th May, 1830— 
repeals so much of the act of the 3d March, 1823, as imposes 
the penalty of fifty per cent. on the appraised value. 


JN. MACPHERSON BERRIEN. | 


To the SecreTary or THE TREASURY. 
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CHEROKEE RESERVATIONS. 


A negro cannot take a reservation under the Cherokee treaties of July, 1817, 
and February, 1819, although the husband of an Indian woman. 

Reservations under those treaties are expressly clogged by the condition of per- 
sonal occupancy, and are not alienable. The title reverts to the United States 
on removal of the reservee. The estate to be takem by children of a reservee 
is a remainder in fee, (not a reversion,) subject to the dower of the mother, 
and is liable to be defeated by the determination of the precedent estate by 


removal of the reservee. 
A survey of section s#xteen, in fread of the treaties, does net divest the tile of 


the United States, and consequently does not give the State a right to seleet 
another section in lieu thereof. 

Where a part of section sixteen is disposed of, the State is not bound to select 
the residue, but may take equivalent on other seetions. The act of selection 
of a section in heu of section sixteen, is that by which the tract becomes ap- 


propriated for school purposes. 
A valid pre-emption under act of 1829, however, cannot be avoided by the selec- 


tion. 


ATTORNEY Gensrat’s OFFICE, 
August 12, 1830. 


Sir: I have received and considered your communication of 
the 10th instant. The following is the first in the order of 
your inquiries: 

‘‘Is the claim of Peter Johnson, or of his assigns, to the 
reservation of section No. 16, valid in law, under the circum- 
stances stated by Mr. Compton in his letter ?”’ 

According to the statement of Mr. Compton, certain persons, 
who allege themselves to be the assignees of Peter Johnson, 
claim title to a part of this section, on the ground that it was 
surveyed for Peter Johnson, as an Indian reservation, under 
the treaties between the United States and the Cherokees of 
July, 1817, and of February, 1819. | 

These treaties stipulate to give a reservation of six hundred 
and forty acres to each head of an Indian family residing on 
the east side of the Mississippi river, in which he shall have a 
life estate, with a reversion (remainder) in fee simple to the 
children of such family; with a proviso, that if any of the heads 
of families for whom reservations may be made ghall remove 
therefrom, the right shall revert to the United States. In the 
statement to which I am referred, it is said that Peter Johnson 
is a negro slave; that his wife, though an Indian, is not be- 
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lieved to be a Cherokee; and that he has long since ceased to 
occupy the land, having removed from the part of the country 
in which it lies. : : 

Upon these facts, I should think it very clear that the claim 
of Peter Johnson’s assignees could not be sustained. It would 
seem to me that his title was originally invalid, having been 
obtained by fraud; that the terms used in the treaties, ‘‘ head 
of an Indian family,’’ cannot apply to a negro slave, although 
married to an Indian woman; that it is void for this additional 
reason—if the fact be so—that his wife, though an Indian, is 
not a Cherokee, who alone were. the beneficial objects of the 
treaties; and, finally, that as the life estate of Peter Johnson, 
if it had been valid in its origin, was obviously unaccompa- 
nied by the power of alienation, because expressly. clogged with 
the coudition of personal occupancy of the premises, it will 
follow, that whatever right he acquired reverted to the United 
States, by the express provisions of the treaty, on his removal. 

Your inquiry does not extend to the claim of the children of 
Johnson. It may, however, be proper to remark, that the 
estates which they would have derived under the treaties, if 
their father and mother had been within the provisions of 
those compacts, would have been a remainder (not a reversion, 
as it is called in the treaty) in fee, to take effect after the death 
of the father, and subject to the dower of the mother; which 
would have been defeated by the determination of the prece- 
dent estate consequent upon the removal of Johnson from the 
land. This inquiry is not, however, important, so far as the 
assignees aré concerned, who, according to the statement, are 
assignees of the life estate only. 

Your next question is— 

«If that (Peter Johnson’s) claim be not valid, ean the coin- 
missioners of Jackson county be lawfully permitted to select 
any other section in lieu of section No. 16?’’ 

l apprehend not. By the express provisions of the compact 
with Alabama, such alternative selection was only to be allowed 
when section No. 16, which was first set apart for the use of 
schools, had been ‘ sold, granted, or disposed of.’’ A survey 
made in fraud of the treaties referred to above, by one who 
could derive no title under it, or who, if he did, has forfeited 
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it by removal, does not divest the right of the United States, or 
take from them:the power to grant the a esection 10 
terms of the compact. | 

Your third question is— 

‘¢If the claim be valid as to the part of section No. 16 which 
has been Surveyed as an Indian reservation to Peter Johnson, 
is it lawful to make up the deficiency from eny other section; 
requiring the part not surveyed or reserved to be detained as 
school-fund for the township?’ 

I have already stated that I do not think this claim is a 
valid one; but if it were, the present inquiry must, it appears 
to me, be answered in the negative. The commissioners can- 
not, I apprehend, be compelled to receive any portion of sectiom 
No. 16, unless the United States are in a condition to grant the 
whole. The terms used in the compact seem to be applicable 
to the section in its totality. If this b not so, I know nothing 
to prevent the commissioners from taking the equivalent of the 
lands ‘‘ granted, sold, or disposed of,’’ from different sections, 
at their option; which was not, I think, within the contempla- 
tion of the parties to the compact. 

You ask, finally— 


‘<Tf the selection of a section, or part of one, must be made 
from any other section than that specially reserved for school 
purposes, viz: No. 16—can it be lawfully done, to the exclusion 
of a pre-emption right under the act of 29th May, 1830?’ 


Immediately after the passing of the act to which you have 
referred me, persons coming within its provisions had an in- 
choate pre-emption right to the land which they occupied, to 
the extent of a quarter section, which was capable of being 
perfected by entry and payment in terms of the act. But it 
was provided that this should not delay the sales of any of the 
public lands beyond the time appointed for that purpose in 
the President’s proclamation; and the settler, or occupant, who 
wished to avail himself of its provisions, was required to do 
so before the day appointed for the commencement of the sales 
of land, including the tract or tracts on which the right of pre- 
emption was claimed. It was moreover declared that this right 
of pre-emption should not extend to any land which is reserved 
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from sale by act of Congress, or by order of the President, or 
which may have been appropriated for any purpose whatsoever. 

Here is the grant of a privilege, with a limitation of the time 
within which it must be claimed, and a restriction of the objects 
to which it shall extend. Within those limits and restrictions 
it cannot, I apprehend, be interfered with by the claim in ques- 
tion. ‘The section No. 16 is the only one which 1s specifically 
reserved for the use of schools. If that has been “ sold, grant- 
ed, or disposed of,’”’ the commissioners are at large within the 
township—or, at any rate, among the sections contiguous to 
No. 16; having, in this event, an alternative right of location 
on any section which they may select. But it is only by the 
act of selection in terms of the compact,,that’ the selected sec- 
tion becomes appropriated: to the use of schools; and if, when 
this is about to be made, the inchoate right of the settler om 
occupant under the act of the 29th May, 1830, is in existence, 
and capable of being perfected according to the provisions of 
that act, I should believe that, to the extent of the right of such 
settler or occupant, this land would not be liable to selection for 


the use of schools. 
JN. MACPHERSON BERRIEN. 


To the SEcRETARY OF THE TREASURY. 





TITLE OF UNITED STATES TO LANDS IN CHARLESTOWN. 


The United States have such a claim to the land in controversy by force of pro- 
ceedings had under the act of the legislature of Massachusetts, and for aad 
reasons, that it ought to be defended. 

An amicable suit in the name of the United States against Mr. Harris, in the, 
circuit court for the district of Massachusetts, suggested. 


ATTORNEY GENERAL'S OFFICE, 
' Aupust 17, 1830. 


Sir: I have considered the questions arising on the papers 
accompanying your éommunication of the 13th instant, rela- 
tively to the claim of the heirs of John Harris; and proceed to 
reply to your request, that I would give you my “ official opinion 
as to the validity of this claim, and the proper course to be 
pursued in defending the right and possession of the govern- 
ment.’? 
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It seems to be settled that, upon principles of the common 
law, when a highway is laid out on the lands of an individual, 
the public acquires only a right of way, which the law denom- 
inates an easement; leaving the fee in the soil in the original 
proprietor, which may therefore descend to his heirs, or be 
aliened by him. As a consequence of this, it follows that 
‘whenever a highway is discontinued, the original proprietor, or 
those deriving title under him, returns to the enjoyment of the 
land discharged from the incumbrance. The fee of the soil 
over which the road runs, subject to the easement, is some- 
times said to be in the proprietors for the time being of the 
lands adjoining it; and this, on the presumption which the law 
_ Yaises, that “‘ the way was at first taken out of the lands of him 
who has other lands adjoining it.”’ Whether, when such pre- 
sumption is negatived by evidence in the cause, showing a 
conveyance of the tands adjoining the highway, and an exclu- 
sion of that over which the highway runs, the latter will pass 
as appurtenant to the former, has given rise to some diversity 
of opinion. But it cannot be necessary, for the purposes of 
your inquiry, to discuss these questions. However strongly 
my opinion might affirm the title of the United States, the ques- 
tion of its validity must be submitted to judicial decision. All 
that it is important to consider is, whether the United States 
have such a claim to this land as ought to be defended; and I 
am of opinion that. they have. 

Aside from the doctrine above suggested—that the fee of the 
land over which the highway runs will pass as appurtenant to 
the adjoining lands, under the same deed by which they are 
conveyed; and that, even where this doctrine is repudiated, 
courts, in interpreting a deed for contiguous lands, are inclined 
to favor such a construction as will include the land incum- 
bered by the highway—there is, 1 think, something which 
may distinguish this case, advantageously for the government, 
from the general doctrines on this subject, if they should be 
determined most unfavorably to the claim of the United States. 
However these may be settled, I think there is ground to con- 
tend that the town of Charlestown acquired, by force of the 
proceedings had under the act of the legislature of Massachu- 
setts, passed the 3Uth October, 1781, a complete title in fee to 
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the lands in question. I would acquiesce, therefore, in the 
suggestion of an amicable suit. For example: ar action of 
trespass at the snit of the United States against Mr. Harris, to 
be brought in the circuit court of the United States for the dis- 
trict of Massachusetts. 
_ JN. MACPHERSON BERRIEN. 
To the SEORETARY oF THE Navy. 





THE GRAMPUS AND THE SLAVE TRADE. © 


The act of the Gram pus in bringing in for adjudication, under the act .of 3d 
March, 1819, ‘‘to protect the commerce of the United States and punish the . 
crime of piracy,’’ the Phenix, with the Africans found on board of her, was 
not a violation of the laws concerning the slave trade. © 

Whether the Africans can be delivered to a claimant whose title.to them is de- 
duced from.a traffic which is equally forbidden by the laws of his own country 
and of ours, is a question which ought, I think, under the circumstances, to be 
referred to the highest judicial tribunal. 


ATTORNEY Gunerav’ 5 OFFICE, | 
August 18, 1630. 


Sir: Your communication of the 16th instant has been duly _ 
received, with the accompanying documents. You ask my 
official opinion, whether the Africans found on board the Span- 
ish vessel called the Phoenix, lately captured by the United 
States schooner Grampus, and brought into the port of New 
Orleans, come within the provisions of the act of the 3d March, 
1819, prohibiting the slave-trade? and, if so, what Steps should 
be taken by the department on the subject? 

In reply, 1 have to state to you that this case is not, in my 
opinion, within the provisions of the act referred to. It is the 
case of a Spanish vessel, manned and navigated by Spaniards, 
found on the high séas at a distance from our shores; and 
which, though engaged in the slave trade, cannot, therefore, 
for that cause, be amenable to our tribunals. She is equally 
exempt, notwithstanding the laws of Spain have prohibited the 
trade; since our courts do net execute the penal laws of another 
country. 

This pitch was settled in the case of the Antelope; in which 
so much was left unsettled, from the conflict of opinion between 
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the judges. The great question on which the court divided | 
was—whether, under the circumstances of that case, our judi- 
cial tribunals were bound to restore. Restoration took place in 
conformity to the decree of the circuit court, which, in conse- 
‘quence of this division, was necessarily affirmed; but no prin- 
ciple in relation to this yuestion was settled in the appellate tri- 
bunal.. 

It seems to me, sir, considering that such is the unsettled 
state of the law on this subject, that these Africans cannot with 
propriety be delivered up to any person claiming property in 
them, until the validity of such claim, and our obligation to 
deliver them, shall have been affirmed by the Supreme Court 
of the United States. The vessel was properly sent in for adjw 
dication under the act of the 3d March, 1819, ‘‘to protect the 
commerce of the United States, and punish the crime of piracy.”’ 
The Africans found on board are therefore rightfully in the 
possession of the court. Whether they can be delivered toa 
claimant whose title to them is deduced from a traffic which is 
equally forbidden by the laws of his own country and of ours, 
is a question which ought, I think, under the circumstances, 
to be referred to the highest judicial tribunal. 

This course is not, however, without difficulty. The Afri- 
cans must be supported pending the litigation, and, if the claim 
be repelled, must be disposed of in some manner which will be 
consistent with their rights and with the principles of human- 
ity. Not coming within the provisions of the act of 1819 first 
referred to, the fund which is placed under the control of the 
President, by that and subsequent acts, cannot be applied to 
these objects. Still, I apprehend it. will be the duty of the dis- 
trict attorney to pursue the course suggested. Much expense 
may be saved by giving out these Alricans in well secured 
bonds for their forthcoming. If restored, it will probably be 
on payment of costs and expenses by the claimant; and, should 
the claims be repelled, and the final disposal of these persons 
devolve upon the government, Congress will no doubt, in the 
mean time, provide the funds necessary for the performance of 
a duty which will be equally enjoined by justice and human- 
ity. Such an appropriation was made in 1829, in the case of 
the Africans wrecked on the coast of Florida, who were equally 


TO THE SECRETARY OF THE TREASURY. 36T-. 


Pre-emptions to First Settlers. 








without the provisions of any existing law; and there is no 
reason to apprehend a refusal-to provide for the present case. 
JN. MACPHERSON peas 
To the SrcrErary op THE Navy. 





PRE-EMPTION S TO FIRST BEL TUENS: 


Lands relinquished and reverted are not subject to preemption under the act of | 
29th May, 1830. 

Where first settlers have rented their improvements te others, landlords, not 
tenants, are entitled to pre-emptions. The object of the law was to secure 
improverhents to those making the expenditures. 

Proof and entry may be made at any time witbin the life of the set of lands 
subject to private sale at its passage. 

The claim is not forfeited, reser entered md a bona fide purchaser at private 
entry, without notice. 


Arrorney GENERAL’s Orrice, : 
August 23, 1830. 


Sir: I pars: to acknowledge the receipt of your letter of the 
20th instant, and proceed.to the consideration of the several 
questions which it proposes. ‘These inquiries arise under the 
“act to grant pre-emption rights to settlers on the public lands,” 
passed on the 29th May, 1830; and the first is as follows: 

‘¢ In cases where the first settler rented his improvements to 
another person, who is entitled to the right of. pre-emption con- 
ferred by the act—the landlord, or the tenant ?’’ 

J am of opinion that the right of pre-emption belongs to the: 
landlord. That a lessee cannot dispute the title of his lessor, 
and that the possession of the former is to be considered as the 
possession of the latter, are settled principles of law, founded 
in justice and policy. They seem to me to point very clearly 
to the conclusion which I have stated; and if the object of pre- 
emption laws he, as I suppose it is, to compensate the occu- 
pant for the labor and expense incurred in making his setile- 
ment, this consideration will lead to the same result. This. 
opinion is strengthened by the provision in the third section, 
which declares ‘ that all assignments and transfers of the right 
of pre-emption given by this act prior to the issuing of patente, 
shall be null and void.”’ 
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Your second-inquiry is in these words: 


“¢In cases where more than two persons are settled on ‘the 
same quarter section, does the act confer a pent of Pre- emption 
on any beyond that number ?”’ 


I think not. The question seems to be satisfactorily an- 
swered by the second section of the act. It provides that, ¢ if 
two or more persons be settled upon the same quarter section, 
the same may be divided between the two first actual settlers,”’ 
&c.; and further declares that ‘the said settlers shall each be 
entitled to a pre-emption of eighty acres of.land elsewhere,’’ 
&c. Thus the act manifestly considers ‘the éwo first actual 
settlers’” as the only persons entitled to pre-emption rights, 
divides the quarter-section exclusively between them, and pro- 
vides for them alone an alternate location, to make up the defi- 
ciency which each has incurred by the division. The ques- 
tion relates to pre-emption rights derived from this act, and 
from no other source; and the answer is, that these are in 
terms limited to “the ¢wo first actual settlers.”? None others 
are provided for. | 

The three remaining questions may be most advantageously 
considered in connexion. It is difficult to form a satisfactory 
opinion concerning them. ‘They are as follows: 


«Does the act confer upon the pre- emptioner such an un- 
qualified right to the land occupied as to preclude the entry 
and purchase of it by any other person while the act continues 
in force? or would it be lawful to require him to give notice of 
his claim at any reasonable time before the expiration of the 
act ?”’ 

‘¢ When application is made by any person not claiming a 
pre-emption right to enter and purchase land, is it lawful for the 
land officers to permit the entry, and receive the purchase- 
money, without first ascertaining whether there may be a set- 
tler on the land entitled to pre-emption?” _ 

«Will an entry and purchase of lands claimed by a pre- 
emptioner entitle the purchaser to a patent after the expiration 
of the time limited for the pre-emption right, in case the pre- 
emptioner himself shall not enter and purchase within that 
time??? 
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The answer to these several inquiries must depend upon the 
nature of the pre-emption right conferred by the act. 

The Ist section authorizes ‘‘ every settler or occupant of the 
public lands, prior to the passage of the act, who is now [at 
the date of the act] in possession, and cultivated any part thereof 
in the year one thousand eight hundred and twenty-nine,’’ 
““to enter, &c., upon paying to the United States the then 
minimum price of the land.” | 

Flere is an unqualified right of entry to all persons who had 
the possession, and who had made the cultivation required hy 
the act; which right of entry, so far as this section provides, 
is unlimited as to time, while the act which confers it imposes 
. upon the person claiming it no obligation to give notice of his 
claim. ‘The proviso of the same section withdraws from the 
operation of the act lands “‘ which shall have been reserved 
for the use of the United States, or either of the several 
States.’”? ‘The 3d section imposes upon the claimant the proof 
of settlement or improvement. ‘The 4th provides that the ‘act 
shall not delay the sale of any of the public lands of the United 
States beyond the time which has been, or may be, appointed 
for that purpose by the President’s proclamation;’’ and de- 
clares that its provisions shall not ‘‘be available to any person 
or persons who shall fail to make the proof and payment re- 
quired before the day appointed for the commencement of the 
sales of lands, including the tract or tracts on which the right 
of pre-emption is claimed;’’ and that such right shall not ‘ ex- 
tend to any land which is reserved from sale by act of Con- 
gress, or by order of the President, or which may have been 
appropriated for any purpose whatsoever.’’ The 5th section 
limits the operation of the act to one year from its passage. 

It results from this analysis, that the pre emption right of 
the persons described in the act extends to all public lands, 
except those which are reserved to the use of the United States, 
or either of the several States, or those which are offered for 
salé under the proclamation of the President, and to which the 
occupant shall not perfect his title before the day appointed 
for the commencement of the sales; or those which are reserved 
from sale by act of Congress, or by order of the President, or 
which are appropriated for any purpose whatsoever. Subject 
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to these exceptions, it is an unqualified right, and in its exer- 
cise is not restricted as to time, except in the case of lands 
offered for sale under the proclamation of the President; in re- 
gard to which, it-is limited by the time appointed for the com- 
mencement of the sales; and in relation to all others, by the 
duration of the act. 

In various other acts giving a pre-emptive nght, Congress 
have provided for its exercise before the lands are offered at 
public sale; or, if it is allowed afterwards, have required that 
notice of such claim to pre-emption should be given to the re- 
gister. In the act immediately under consideration, there is, 
in this regard, a plain casus omtssus, unless the 4th section may 
be construed to exclude from the exercise of the right of pre- 
emption all lands which have been offered for sale, and to 
which the claimant has not perfected his rights, by making the 
proof and payment required before the day appointed for the 
sale. The provision in this respect is, that the act shall not 
delay the sale of any of the public lands beyond the time 
which has been appointed for that purpose. But if a person 
claiming a pre-emptive right to lands, which, having been 
offered at public sale, remain unsold, and are now liable to 
entry and private sale, has, by the terms of this act, one full 
year within which to exercise his right of pre-emption—and 
that, too, without giving intermediately a notice of his claim— 
the sale of such lands is certainly delayed beyond the time 
which has been appointed for that purpose, and such delay is 
occasioned by the operation of this act. Such a construction 
would probably, however, not conform to the intention of the 
framers of this law, since it would restrict the right of pre- 
emption within limits to which it was not, it is presumed, their 
purpose to confine it. But the alternatives are, to stop the entry 
and sale of lands which remain unsold after having been offered 
at public sale; or to make it the duty of the registers to ascer- 
tain all occupant claims within their respective districts, and 
to withhold from sale, until May, 1831, the lands which they 
cover; or to sell those lands, subject to such claims; or to re- 
quire from the claimants a notice of their claims within a 
specified time, and, in default of such notice, to continue the 
sales. ‘I'be objections to either of these alternatives are strong— 
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perhaps unanswerable; yet such seems to me to be the embar- 
rassment in which the subject is involved by the terms of this 
act. - 

Proceeding now to answer separately the several questions 
which we have been considering in connexion, { would say, . 
that I incline to think the right of the occupant, if exercised 
by making the proof and payment required at any time during 
the continuance of the act, will prevail, and that there is no 
power to require from him a notice of such claim; or, in other 
words, that there is noire to forfeit his claim for a failure to 
comply with such requisition ;—that it would be unsafe for the 
fand officers to permit entries and to receive purchase moneys 
from persons not claiming pre-emption rights, without first as- 
scertaining whether there is a settler on the land entitled to pre- 
‘emption ;—but that such right is inchoate, and can only become 
complete by making the proof and payment required by the 
act, during its continuance; and consequently, will not prevent 
the emanation of a patent after the act has expired, if these 
¢equisites haye not been complied with. 

_JN. MACPHERSON BERRIEN. 

To the Secretary or THE T'REasuRY. 





PENSIONS T@ WIDOWS AND CHILDREN OF OFFICERS, SEAMEN, 
AND MARINES. 


Widows and children of officers, seamen, and marines, who have died since the 
late war, of wounds received during the war, are entitled te a renewal of their 
pensions under the act of 1819. 


Orrice oF THE ATTORNEY GENERAL, 
September 6, 1830. 


Str: I have received your letter of this date, and proceed 
to answer your inquiry. 

The act of 1813 provides that a pension shall be allowed to 
the widow, and if there be no widow, to the child or children 
(being under sixteen years of age) of any officer of the navy 
‘or marines, who shall be killed, or die by reason of a wound 
received in the line of his duty. This act, it will be observed, 
is confined to the widows and children of offcers; and simply 
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requires that the death, or wound from which death has en- 
sued, shall have been received by such officer ‘‘in the line of 
his duty.”’ 

The act of 1814 extends the pfovision prospectively to the 
widows and children of ‘“seamen’’ and ‘¢ marines;”’ and then, 
including officers, provides retroactively for all deaths which 
may have occurred since the 1&th June, 1812, the date of the 
declaration of war against Great Britain; using the same words 
to describe the nature of the death which shall entitle to pen- 
sion—that is to say, that it shall have been occasioned by a 
wound received in the line of duty—as are used in the act of 
1813; and, like that act, not requiring that the death shall 
occur prospectively, within any specified time. 


It is the purpose of the act of 1817, which is amendatory of 
the preceding act, to give to this provision a still greater exten- 
sion; and, accordingly, in relation to the same class of persons, 
it provides for deaths which shall occur, or shall have occurred, 
since the 18th June, 1812, ‘‘in consequence of ‘disease con- 
tracted,’ or of ‘casualties,’ or ‘injuries received,’ while in the 
line of duty.’? The former acts provided only for cases of 
death in consequence of wounds; while this extends the pro- 
vision to cases where death has ensued from ‘disease con- 
tracted,’’ or ‘casualties or injuries received.’’ In neither of 
the acts is there any prospective hmitation of the time wheat 
the death must occur to entitle the widow or children to the 
benefit of the pension. 


These three acts, it will have been seen, provide, permra- 
nently, for the allowance of a pension to the widow, or child 
or children under sixteen years of age, (if there be no widow,) 
of every officer, seaman, or marine of the navy of the United 
States, who has died since the 18th June, 1812, or who shall 
die after the date of the acts, in consequénce of wounds, 
diseases, Casualties, or injuries, received or incurred in the line 
of his duty; that is, as I understand it, who shall come, or 
who shall have come to his death, since the prescribed period, 
in whatever manner, and either presently or remotely, in the 
discharge of his duty. Prospectively, the provision is unlim- 
ited. Retrospectively, it is restrained to the 18th June, 1812. 
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These are the several acts which relate to the original grant of 
pensions. Those which follow provide for the rencwal of them. 

We are now prepared to examine the act of 1819, to which 
your inquiry relates, and concerning which you ask, in sub- 
stance— 

Whether, to entitle a widow, or child, to the renewal of a 
pension under that act, itis necessary that the officer, seaman, 
or marine, through whom. it ts claimed, should have been 
wounded during the war, and should also have died during the 
war? . | 

The act under consideration provides, “‘ that in all cases 
where provision has been made by law for five years’ half-pay 
to the widows and children of officers, seamen, and marines, 
who were killed in battle, or died of wounds received in battle, 
or who died in the naval service of the Uaited States, during 
the late war, the said provision shall be continued,’’ &c. 

If I were required to interpret this act strictly, with a view 
to narrow, as much as its terms would permit, the bounty which 
it provides;—if I were obliged (overlooking what I conceive 
to be the spirit and intention of the act) to found my answer 
on its letter, and to construe that most strongly against the 
grantee,—I should perhaps be constrained to acquiesce in the 
opinion given by my predecessor to yours, on the 22d July, 
1288, which is before you. But, after a very careful and 
anxious consideration of the subject, I cannot divest myself 
of the conviction that such was not the intention of Congress, 
and that the words of the act are fairly susceptible of a different 
interpretation. I do not propose to trouble you with an elabo- 
rate argument on this question, but will content myself with 
such an exposition of my views as may suffice to render them 
intelligible. 

In framing the act of 1519, Congress had it in view to pro- 
vide for an extension of the bounty which had been theretofore 
granted to the widows or children of certain persons who had 
‘died in the public service.’”? This intention is expressed 
in the title of the act, which, although it cannot be used to 
extend the provisions of the enacting clauses, ought not to be 
wholly disregarded in searching for the intention of the lawe 
makers. | 
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The mode resorted to, to carry this intention into effect, was 
by an enactment which should, in terms, extend the provisions 
of the former pension laws. Congress, in the act of 1819, 
have not enacted substantivély that the widows, &c., of officers, 
&c., who were killed in battie, or who died of wounds received 
in battle, or who died in the naval service of the United States 
during the late war, shall receive five years’ additional pension. 
But, referring to the former laws, they have declared that, 
where provision has been made by law for persons of that de- 
scription, their pensions shall be renewed. To give effect, 
then, to the act of 1819, it is obviously necessary that there 
should be some pre-existing laws which make such provision 
as it specifies. If one construction of its terms shall be found 
to correspond with pre-existing laws, and another not to do 
so;—if, according to one interpretation, the provision to which 
it refers has in fact been made by law, while another supposes 
a reference, to which no answering provision can be found to 
have been made by law,—the former is, without doubt, to be 
adopted, in order to give effect to the act. 

With this idea in view, let us proceed in our examination. 
The persons to whom this bounty had been granted before 
1819 were the widows or children— 

Ast. Of officers, seamen, or marines, who, since the 18th 
June, 1812, had been killed j in battle. 

2d. Of the same classes, who, since the same period, had 
died by reason of a wound received in the line of their duty. 

3d. Of the same classes, who, since the same period, had 
died in consequence of diseases contracted, or of casualties or 
injuries received, while in the line of their duty. 

These provisions had been made by the several acts of 1813, 
1814, and 1817; and it is observable, that the widows or chil- 
dren of these several classes of persons were entitled to the 
pensions provided for by the acts above referred to, without 
regard to the time when the death occurred, except that it must 
have happened after the 18th June, 1812. 

These were the only acts which Congress can be supposed 
to have had in contemplation in framing the act of 1819; and 
the pensions which they granted were so granted without re- 
ference to the fact whether the death had occurred in war or in 
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peace. No such distinction was recognised by pre-existing 
laws. No act had made provision for five years’ half-pay to 
the widows and children of officers, seamen, and marines, who 
had been killed during the war, or who had died during the 
war, of wounds received in battle, or who had died in the naval 
service of the United States during the war. It was not possi- 
ble, in reading those acts, to affix such limitations to either of 
them. It was true, indeed, that the widows or children of 
persons killed during the war, or dying during the war, of 
wounds received in battle, or who had died in the naval ser- 
vice of the United States, during the war, had been placed on 
the pension-list, and were in the receipt of the five years’ half- 
pay; but this was under the more general provisions of these 
acts, which were equally applicable to them and to others—to 
those who had died in war, as well as to those who had died 
in peace; and they were not so placed on the pension list be- 
cause these events had occurred during the war, but because 
they had occurred after the 18th June, 1812. 

If, then, it had been the intention of Congress, in the act of 
1819, to limit the renewal of pensions to cases where the death 
had occurred during the war, it seems to me that they would 
have done this by a distinct and substantive enactment to that 
effect—not by a reference to the provisions of former laws; and 
for the obvious reason, that no act containing such restrictive 
provisions as this construction ascribes to the act of 1819 was 
to be found. 

I think, moreover, that the words of the act of 1819 are fairly 
susceptible of a different interpretation from that which ex- 
eludes all persons except those who died during the war. 
These words are, “‘ where provision has been made ‘by law for 
the widows,”’ &c., “‘ of officers,’’? &c., “‘ who were killed in 
battle, or died of wounds received in battle,”’ or ‘‘ who died in 
the naval service of the United States during the late war.’’ 
These latter words (‘‘ during the late war’’) are words of lim- 
itation—of restriction. Now, I think it may be well questioned 
whether their operation ought not to be confined to the last 
member of the sentence—whether it was intended that they 
should do any thing more than to qualify the grant to the third 
class of presons enumerated, namely, those who had died in 
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the naval service of.the United States. Then the classification 
would stand thus: 

To the widows or children—}. Of those who had been killed 
in battle. 2. Of those who had died of wounds received in 
battle. 3. Of those who had died in the naval service of the 
United States during the late war. 

In support of this suggestion, I would remark—let. That 
it was obviously unnecessary to apply this restriction to the first 
class. The wound and the death were cotemporaneous in such 
cases. 2d. That no sufficient motive can be assigned for an 
intention, on the part of Congress, to apply it to the second. 
They meant to provide for the widows and children of those 
who died of wounds received in fighting the battles of their 
country; and whether the death was instantaneous, or occurred 
afier an interval, if it could be certainly traced to the wound, 
the motive in either case would be the same. 3d. We may 
readily understand why the restriction was applied to the third 
class. That class includes deaths from every other cause, 
except wounds received in battle. To excite the crew of a na- 
tional ship to deeds of heroism in time of war, Congress might 
be willing to allow a pension to the widow, &c., of a seaman 
who fell from the mast head and was killed; and yet rot think 
proper to extend the same bounty, in a case of similar casualty, 
occurring in time of peaec. It would, then, be useless to apply 
these restrictive words to the first class. It- would be improper 
to extend them to the second; but a very sufficient motive is 
found for their application to the third. It is fair ro presume 
that Congress was actuated by a corresponding intention. 

But let us suppose these words of restriction applicable to 
each of the three classes of cases specified, and not exclusively 
to the last;—the inquiry is, do they relate to the time of the 
death, or to the time when the cause occurred which occasioned 
it? Apply the inquiry to the second class, to which your 
question more particularly refers—to those who died of wounds 
received in battle—and consider them as restricting the cases 
of that class to which the renewal should extend. In this 
case, they must be read in immediate connexion with the 
words which they are supposed to limit. Put these restrictive 
words, then, in juxtaposition with the descriptive words which 
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relate to that class, and you will have the following collocation: 
‘¢ Who. died [of wounds received in battle] during the late 
war.”’ Here: is a sentence which consists of three members: 
the first, ‘‘ who died,’’ relates to the death, the primary motive 
to the allowance of the pension; the second specifies the cause 
of that death, in the words “of wounds received in battle;”’ 


. the third defines the time of their being received—“ during the 


late war.’’ It may, perhaps, be said that these last words re- | 
late to the time of the death, and not to that of receiving the 
wound; because the term ‘battle’? supposes a state of war, 
and that a wound received in battle must have been received 
during the war. If this be conceded, I think it may be satis- 
factorily answered that sufficient effect may be given to the 
words ‘‘in battle,’’ without ascribing to them this forced oper- 
ation. A.man may have received a wound during the late war 
which occasioned his death, and yet have furnished no meri- 
torious claim to his widow or children to the allowance of a 
pension.. His wound may have been received in a mutiny, 
from the hand of an assassin, or in private combat. ‘To ex- 
clude such cases, the expression ‘in battle’ is used; and the 
effect is to confine it to wounds received in fighting the ene- 
mies of hiscountry. It is still open, then, to us‘to inquire what 
is the fair interpretation of this sentence? Do the restrictive 


-words apply to the first or last member.of it? to persons who 


died during the last war, or to those who died—no matter 
‘when—of wounds received in battle during the last war? In 
fair grammatical construction, the last member of the sentence 
is the immediate antecedent, and the operation of the restrictive 
words cannot go beyond it. 

Test this by an example. If the opinion of the physicians 
who were consulted was correct, the late Major General Brown 
ultimately fell a victim to the wounds which he received on 
the Niagara frontier. Admitting this to be true, may it not be 
said of General Brown that he ‘‘ died of wounds received in 
battle during the late war?’’ and would any one understand 
the speaker to intend thereby to assert that he ‘died during 
the late war?”’ 1 think not; and yet these are the identical 
words of the act to which that construction has been given. 

If we look to the intention of Congress—to the motive which 
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would probably influence them in granting the renewal of a 
pension—this construction is confirmed. What conceivable 
difference can it make in the justice of the claim to a pension, 
whether the officer, &c., dies at the instant of receiving his 
wound, or languishés until the end of the war, and then 
breathes his last? What conceivable difference is there be- 
tween the two cases, as relates to the wants of his widow and 
children? It is the heroism which impels him to the conflict 
which you would reward in the person of his widow or chil- 
dren; and ney: are equally objects of your bounty in. either 
case. 

I think, ‘ast that the widow or children of an sfcets sea- 
man, or marine, who has died since the late war, of a wound 
received in battle during the war, is or are entitled to a renewal 
of his, her, or their pension, under the act of 1819; and I found 
this opinion upon the following considerations: 

1. That, unless this interpretation be given to that act, there 
are no such pre-existing laws as those te which its provisions 
could ‘be made to refer. 

2. That this interpretation is sanctioned by the rules.of gram- 
matical construction applicable to the sentence on'which the 
question arises; and that such a sentence would be Siauanly 
‘understood in common parlance. 

3. The interpretation thus deduced from the reference of the 
act of 1819 to pre-existing laws, and from the grammatical con- 
struction and familiar use of the sentence, is confirmed by a 
consideration of the motives which may reasonably be pre- 
sumed to have influenced Congress in passing the act. 

JN. MACPHERSON BERRIEN. 
os the Szcrerary or THE Navy. 





AUTHORITY AND JURISDICTION OF CONSULS. 


Consular jusisdiction depends on the general law of nations, subsisting treaties 
between the two governments affected by it, and open the OpEROry force and 
activity of the rule of riciprocity. 

French consular jurisdiction in an American port depends on the correct inter- 
pretation of the treaties subsisting between his Most Christian Majesty and 
the United States, and which limit it to the exercise of police over French 
vessels and jurisdiction im civil matters in all disputes which may there arise; 
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and provide.that such police shall be confined to the interior of the vessels, and 
shall not interfere with the police of our ports where the vessels shall be: 
They provide also, that, in cases of crimes and breaches of the peace, the 
offenders shall be amenable to the judges of the country. 

The claim of the French envoy, therefore, for the exercise of jadicial power by 
the consul of his government in the port of Savannah, is not warranted by 
any subsisting treaties, nor by a rule of reciprocity which the Executive has 
power to permit to be exercised. | 


ATrorneY GENERAL’Ss OFFICE, 


September 8,:1830. 


Srr: I have received your letter and the accompanying com- 
munication of M. Roux de Rochelle, envoy extraordinary ana 
minister plenipotentiary of his Most Christian Majesty near this 
government, claiming for the consuls of his Majesty residing 
in the United States exclusive jurisdiction over offences com- 
mitted on board of the merchant vessels of France by French 
subjects, while such vessels are lying in our ports, in al} cases 
where the tranquillity of the port is not disturbed, and the aid. 
of the local authorities is not invoked by the consul. M. Roux 
de Rochelle calls your attention to a particular case which has 
reeently occurred in the port of Savannah, in which he ‘sup- 
poses the consular jurisdiction has been invaded by the inter: 
position of the local judiciary; ‘and asks you, after giving an 
attentive examination to the claim, to take such measures as 
may appear proper to avoid a Teourrence of steailar conflicts of 
jutisdiction. : 

In referring this communication to me, you eaneet my 
opinion— 

1. As to the validity of the claim saree by M. Roux de 
Rochelle; and, 

2. Ff valid, what steps it would be proper for the department 
to take towards satisfying a) and preventing the recurrence of 
similar.complaints. 

I proceed to state to you the result of my reflections on the 
first of these questions. The conclusion to which these have 
conducted me will dispense with the nooeerity of considering 
the remaining inquiry. 

The claim of consular jurisdiction, which we are examining, 
must depend on the general law of nations, on treaties sub- 
sisting between the United States‘and his Most Christian Ma- 
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jesty, or on the activity and obligatory force of the rule of reci- 
procity which is urged in its support. Each of these shall be 
briefly considered. 

The origin of the appointment of consuls is traced to the 
necessity for extraordinary protection to certain branches of 
commerce formerly carried on with barbarous and uncivilized 
nations. Among civilized States, commercial agents of this 
character were more recently introduced. Even at this day, 
the custom of receiving them cannot, it is said by a late writer, 
be looked upon as universally established; and their rights, 
where they are admitted, differ very widely i in different States. 
Those who are sent out of Europe exercise a pretty extensive 
jurisdiction over the subjects of their sovereign. In Europe, 
there are some places where they exert a civil jurisdiction, 
more or less limited, over their fellow-subjects residing there. 
In others, they have only a voluntary jurisdiction; while in 
others, their functions are limited to watch over the commercial 
interests of the State, particularly the observation of treaties of 
commerce, and to assist with their advice and interposition 
those of their nation whose commercial pursuits have led them 
to the place of.their consulate.. 

In the Cours de Drost Commercial, by J. N. Pardessus, it 
is said that a sovereign cannot invest a consul with judicial 
pewer, even over his own subjects in a foreign country, so as 
in that country to enforce the judgment according to the muni- 
cipal law; but that, nevertheless, the decision.of a French con- 
sul in England, in questions between French subjects, will 
have effect in France. This, however, is in cévid cases; for 
the same writer admits that, in all Christian countries, as it 
were by common consent, with reference to the administration 
of penal laws, the prosecution of ertmes against foreigners is 
‘left entirely to the municipal tribunal of the place where they 
are committed. He adds, that a French consul cannot have 
criminal jurisdiction in a foreign country, unless it is expressly 
given; and that there is no instance of such a power in any 
Christian country. 

In a Treatise on the Laws of Commerce, &c., by Mr. Chitty, 
he remarks, with precise reference to such a case as the one 
under consideration, that it is said to be the indispensable duty 


TO THE SECRETARY OF STATE. 388 


Authority and Jurisdiction of Consuls. 





of the consul to imprison disorderly seamen. on the complaint 
. of their masters; yet he should be cautious how he. punishes 
British seamen, or masters of ships, on their mutual complaint 
against each other, as it may subject him to an action for false 
imprisonment. According to the same. writer, reign consuls 
have no judicial power in England. 

From the Essai sur les Consuls, par M. de Stéck, I- extract 
the following: ‘Il faut cependant observer, que le pouvoir et 
les droits des consuls ne sont pas dans tous les pays de la méme 
étendue. Les traités les modifient et les limitent differement. 
Pour parvenir a fixer les principes en cette matiére, il faut 
_ faciliter, parcourir, consulter les traités de commerce, en com- 
parer les stipulations, en faire un précis, en tirer, et en inferer 
des conséquences et des resultats, et asseoir sur ces conclusions 
les idées et les principes.’’ 

I think, then, it must be sufficiently obvious that the princi- 
ise of international law, as they are recognised.in Kurope, 
afford no warrant for the exercise of judicial power by consuls; 
and that the rights and duties of these functionaries depend, 
beth, for their authority and extent, upon the treaties subsisting 
between the governments respectively aDercHangine this species 
of commercial agents. 

- Turning to the treaties between the United States and France, 
I fiad that the 29th article of that of 1773 is in these words: 
‘¢ The two. contracting parties grant mutually the privilege of 
having,.each in the ports of the other, consuls, vice consuls, 
agents, and commissaries, whose functions shall be regulated 
by a particular agreement.’’ Here, as between the United 
States and the French government, is a complete recognition 
of the principle to which we have just referred—that consuls 
exist by force of treaties, which, consequently, regulate their 
functions. ‘The commercial convention which was subsequent-. 
ly, in. 1788, entered: into between the two powers, had for its 
object to define and establish the functions and privileges of 
their. respective consuls and vice-consuls. The eighth article 
of that convention secured to these functionaries the right to 
‘¢ exercise police over all the vessels of their respective na- 
tions,” and “ jurisdiction in civil matters, in all disputes which 
may. there arise.’’ It was provided that this exercize of pelice 
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should ‘ be confined to the interior of the vessels,’’ and that 
this should not interfere ‘‘ with the police of the ports where . 
the said vessels shall be.’? The f¢enzh article declares that 
‘where the respective subjects or citizens shall have come 
mitted any crime or breach of the peace, ™ shall be amena- 
ble to the judges of the country.” 

Even under that convention, then, the ¢ case which has given 
Tise to the remonstrance of M. Roux de Rochelle would have 
been beyond the jurisdiction of the consul, and punishable only 
in the judicial tribunals of the country. But this.compact was 
limited, by its own provisions, to twelve years after its date, 
and was specifically annulled by an act of Congress passed the | 
7th July, 1798. The tenth article of the convention of 1800, 
between the United States and the French republic, authorized 
the reciprocal appointment of commercial agents, and stipulated 
that they should respectively enjoy the rights and prerogatives 
of the similar agents-of the most favored nations. ‘This con- 
vention, however, which annulled that of 1788, (if that had not 
been effectually done by the act before referred to,) was itself 
limited to eight years, and has been succeeded by the commer- 
eial convention of June, 1822, the 6th article of which merely 
gives to the consuls and vice-consuls of the two nations, 
respectively, the right of arresting seamen who shall have de- 
serted; and, for that purpose, requires them to address them- 
selves to the courts, judges, and officers competent. 

From this brief sketch of the diplomatic relations between 
the United States and his Most Christian Majesty, it will be 
geen that the consular claim to judicial power is not warranted 
by subsisting treaties between the two. governments. M. Roux 
de Rochelle, nevertheless, informs you that the rule which 
allows it ‘‘is applied in France to the ships of the United 
‘States, as well as to those of other nations, in accordance with 
the wish of the American consuls themselves,’’ which gives 
the French government, as he urges, ‘the right to. enjoy an 
exact reciprocity 1 in the ports of the Union.”’ 

From what is said by Mr. Chitty, I should infer that, if 
applied to British consuls exercising their functions in France, 
it cannot be reciprocated to French consuls residing in Eng- 
land.- But, however this may be, in relation to the claim of 
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the consuls of France, as derived from the- obligation of this 
governinent to give effect to the rule of reciprocity, I have to 
remark; that, in the United States, the functions of its judicial 
officers cannot be interfered with by the executive power. 
Subjects which have been committed to the jurisdiction of the 
judicial department by the legislature of the Union, must re- 
main so subject until withdrawn by an exercise of similar 
authority, or, where the rights of foreign governments are con- 
cerned, by an act of the treaty-making power. However de- 
sirable, therefore, it may be to give operation to the rule of 
reciprocity, the power which is necessary to effect such an object 
does not belong to the Executive. The Supreme Judiciary of 
the Union, in the case of the Nereide, disclaimed the right to 
call this rule into activity, and to apply it to a case then properly 
subjected to their jurisdiction; referring to the legislature as 
the only source of such an authority. The executive depart- 
ment of the government is equally powerless in this regard. 

It will be obvious to you, from the preceding remarks, that 
the opinion which I entertain is adverse to the claim of con- 
sular jurisdiction asserted by M. Roux de Rochelle; and this 
dispenses with the necessity of replying to your remaining in- 
quiry. 
| : JN. MACPHERSON BERRIEN. 

To D: Brent, Esq., 
Departinent of State. 





PRE-EMPTIONS. 


In cases where settlers have made improvements on more than one tract of 
public land, and have leased such improvements and obtained a right of pre- - 
emption to one quarter section themselves, the lessees on any other tract 80 
improved are not sigan to the preempHon: 


ATrorNEY GENERAL'S Owive: = 
* 2 September 16, 1830. 
Srr: In your letter of the 18th sae you propose i 
following question : 
‘¢In cases where a settler, sane made improvements on 
mere than one tract, (of public land,) has leased such improve. 
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ments, and obtained a right of preemption to one quarter 
section, is the lessee, on any other tract so improved and occu- 
pied, entitled to the pre- emption ? ce 

There is some difficulty in answering this inquiry. The 
law contemplates the limitation of the pre-emption of each in- 
dividual to one hundred and sixty acres, however numerous the 
settlements and improvements he may have made. If, then, 
having exercised this right, he can, by a transfer of possession, 
give to his lessee a right of pre emption in some other section, 
he gives to such lessee a right which he does not possess him- 
self. The words of the first section, which declare.that ‘‘ every 
settler or occupant,’’ &c., &c., “shall be entitled,’’ &¢., &c., 
would, indeed, literally taken, embrace the case of the lessee; 
and, in claiming a pre-emption, he would interfere with no 
right of his landlord, whose claim would have been already 
satisfied, by giving to such landlord all which the law allows— 
the right of pre-emption. in a single quarter section: But the 
third section of the act declares ‘‘ that all assignments and trans: 
fers of the right of. pre-emption given by this act prior to the 
issuance [issuing] of patents, shall be null and void.’? Now, 
what is this but a transfer of the right of pre-emption? since 
it is a transfer of the possession from which that right is de- 
rived. Consider, too, how the provision of the act, which 
limits each individual’s right to pre-emption to one quarter sec- 
tion, may be defeated by an arrangement between the lessor and 
lessee, stipulating that the patent shall be taken out in the 
name of the latter for the benefit of the former—an arrange- 
ment which the landlord would have no difficulty in making 
in any case where the lessee was not able to pay the minimum 
‘price. 
_ Trepeat, that the question is not without difficulty—consid- 
ered’ with reference to the words of the first section of the act. 
The lessee is certainly an occupant, according to the literal 
import of those words; but, looking to the provision referred to 
in the third section, and to the evasions of the act, to which 
such a construction would open a door—considering, moreover, 
that the occupancy or possession of a lessee is, in legal con- 
templation, the occupancy or possession of his lessor—the in- 
clination of my mind. is, that you cannot, in the case stated, 
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allow the pre emptive right of the lessee, while you recognise, 

‘at the same time the similar right of his lessor to another 

quarter section, without going beyond the intention of Congress. 
JN. MACPHERSON BERRIEN, 


To the SECRETARY OF THE ‘l'REASURY. 





‘LAND SCRIP’ FOR BOUNTY-LANDS. 


Land scrip — upon the surrender of wareents insued for bounty lands granted 
by the United States, and by the State of Virginia, for services in the Revo- 
lution should issue to the peruet nominatim, and to heirs on due proof of heir- 
ship. - 

‘When issued according to the terms of the warrant, in certain aases, they must 
be assigned by al} the heirs by, name, apd accompanied with proof of aa 
heirship, and proof of assignment. 

It must issue to the heirs or assignees, and not to executors nor ‘saints 
for it is to-be considered as belonging to the realty. od 


_ ATTORNEY Generals Orrtce, 
Z  Octoher ¥, 1830. 

Sir: Your communication accompanying ,certain papers 
from the’ General Land Office is before me. 

In this you .state that many of the warrants issued by the 
United States and by the State of Virginia for the land bounty 
granted for. services in the Revolution were issued to the heirs 
of the party who performed the service in the following form: 
‘‘ A B, and the other heirs of C ‘D.’’ And youask: ‘If such 
warrants be surrendered under the act of the 30th May last, to 
whom should the scrip be issued?’? ‘The answer is, that it 
‘can, in such case, ‘only issue tothe heirs of the party nomina- 
tim, and on due proof of heirship; or in the terms of descrip- 
tion used in the act, as ‘‘heirs’’ or to “‘ their assigns.”’ 

You proceed to inquire ‘if the scrip be issued to the same 
parties, viz: to A B and the heirs of © D, and be afterwards 
tendered in payment for public lands, by whom should the 
assignment to be endofsed thereon be made, or to whom should 
a credit be.allowed at the land office for such i in payment 
for, or. in the location.of, public-Jands.”’ 

In this case L apprehend that the assigament. must be exe- 
cuted by.all the heirs.of C D, and that the credit must be. given 

Vou, 1—265 
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‘in like manner, unless they should concur in the appointment 
of some person whom they will authorize to surrender the 
warrant, and empower to dispose of the scrip in their behalf. 
It will be incumbent upon the applicants to show that they are 
the heirs, and the sole heirs, of C D—either that they are lin- 
eally descended from him, or, if they claim collaterally, that 
they spring from the same common ancestor, and that all the 
branches interposed between them and the ancestor (who, if in 
existence, would have a preferable title) are extinct. If, in the 
State in which the events occurred, there is a registry of births, 
marriages, and deaths authorized by law, these several -facts 
may be proved by examined copies of the entries in it; and 
where there is none, (as is presumed to be generally the fact,) 
parol testimony must be resorted to. In such cases, as the in- 
formation of witnesses from their own personal knowledge can- 
not be supposed to go back to any distant period , recourse must 
be had to the best sources of information which the nature of 
the case will admit of. On this principle declarations of de- 
ceased members of a family are admissible to prove relation- 
ship, marriages, or deaths; and on the same. principle, and for 
the same purpose, a memorandum in a book kept by the fam- 
ily, recitals in family deeds; and other irae of a uisaae! 
kind, are received. 


Your next question is in these eras “cif the warrant eesiea 
as above described appears to have been assigned by one or 
more persons as heirs, and be presented by the assignee to the 
Treasury for the issue of scrip, what proof should be required 
that the assignment has been made by the persons legally en- 
titled to make it?”’ 

_ The case stated presents an additional question. There are, 
- in fact, two things to be proved: 

1. The character of the assignors. 

2. The actual execution of the assignment. 

In relation to the first, the same proof of heirship will be re- 
quisite as'in the former case. But to this must be added proof 
of the execution of the assignment. This must be done either 
by the deposition of a subscribing witness, or, if they are dead, 
or beyond the reach of the applicant, then proof must be -made 
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of that fact, and of their handwriting, or of that of some one 
of them. | 
Your remaining inquiry is thus expressed: 
“¢If a warrant has issued to the party by whom the service 
was ‘rendered, and the warrantee be dead, or if he shall have 


_ assigned the warrant, and the assignee be dead, should the 


scrip be issued in any case to executors or administrators: or 
if only to heirs, what evidence of heirship should be required, 
and by whom should the assignment of scrip be made, or to 
whom a credit be allowed for it, in payment for, or in the loca 


-. tion of, public lands?”’ 


In reply 1 have to observe— 

i. If the warrantee be dead without having assigned the 
warrant, proof of heirship must be made in the manner stated 
in the answer to your second question. . 

2. If the warrant has been assigned, then proof of the exe- 
cution of the assignment must be made. . And if this has been 


- done by persons alleging themselves to be the heirs of the war- 


rantee, proof that they are such heirs must be superadded. 

3. If the warraat has been assigned by persons claiming to 
de the heirs of the warrantee who is dead, and this assignment 
has been made to a person who has also departed this life, 
then the heirs of such assignee claiming the benefit of the act 
of the last session must prove: 1. That the assignors were the 
heirs, and sole heirs, of the warrantee. 2. The due execution 
of the assignment. 3. That they are the heirs of the assignee. 

I apprehend the scrip cannot properly be issued to executors 
or administrators without express authority. from the legisla- 
ture. The original warrant gives an incipient title to a certain 
quantity of land. The act of 1830 proposes to commute it into 
scrip, receivable in the. purchase of other lands. It is, then, 
land to be exchanged for land, and is to be considered, I think, 
as belonging to the realty. The act of Congress seems so to 
consider it. It provides that the officers, soldiers, &c., their 
heirs and.assigns, shall be authorized to surrender and to re- 
ceive certificates or scrip, &c.; and the 4th section, which pro- 
vides for certificates or scrip to be issued on warrants to be 
granted after the date of the act, requires that they shall all be 
issued to the person originally entitled, or his hetrs or devisees— 
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‘words which equally indicate that ae ts considered it as 
real estate. 

I do not think this view of the subject would be changed by 
the form of the warrant mentioned in the postscript to your 
letter—that is, “to the heirs, legal represéntatives, or devi- 
sees.’ If this is to be considered as realty, executors and 
administrators, as such, are not quoad hoc the legal represent- 
‘atives of the warrantee. 

I think, then, that the scrip contemplated by the act of 1830 
can only issue to the warrantee or his heirs, or to the assignee 
of the warrantee or of his heirs, or to the heirs of such assignee; 
and that the persons to whom the scrip is issued are those by 
‘whom it ought to be assigned, or to whom a credit ont to = 
allowed. 

In concluding your letter, you stdte to me that ‘‘these in- 
‘quiries are made with a view to the adoption of some safe mode 
by which, in the cases specified, and others analogots to them, 
the persons entitled to receive scrip, and to have the amount 
of such scrip placed to their credit at the respective land offices, 
can be ascertained ;’’ and you ask me to ‘point out how that 
can be done under existing laws, or, if it catinet be ‘done, to 
suggest what further interposition of Congress may be neces- 
sary for that object.’? In reply to this suggestion, I have to 
state that I have already explained what,‘in my view, are the 
requisitions of the act of Congress in the cases specified ‘in 
your inquiries. I will recapitulate, and apply them to a claim 
of the most complicated ‘nature, that the difficulties which at- 
tend the execution of the act may be seen with greater chee 
_ ness. 

Let us take the case of a surrender — by the heirs of a 
person who claimed under an assignment made by the heirs 
of the warrantee. In such case it will be necessary to prove — 

1. That the assignors were the heirs, and sole heirs, of the’ 
warrantee. For this purpose, copies from the registry, if there 
‘be any, would be received in proof of births, marriages, and 
deaths. If there is no registry, then these facts must be proved 
by depositions; and these ought to be authenticated tnder the 
seal of the Stata, if taken before a State magistrate. 

2. The right of the assignors to.assign being’ thus ascer- 
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tained, proof that they did assign must next be given; and 
this is done by proving the execution of the assignment by the 
deposition of a subscribing witness, or, if all these be dead, or 
beyond the reach of the claimant, by proof of that fact, and 
of their handwriting, or of that of some one of them, 

3. It is finally necessary to prove that the applicants are the 
heirs.of the assignee, under the like rules and restrictions as in 
the case of the heirs of the warrantee. 

Such is the mode, modifying it so as to adapt it to the va- 
rious classes of claimants by which, under the existing laws, 
<¢the persons entitled to receive scrip, and to have the amount 
of such scrip placed to their credit at the respective land offi- 
ces,’’ must, I think, ‘‘be ascertained.’’. It is very obvious 
that, considering the number of the cases, the multiplied assign- 
ments, the length of time which has intervened since the origin 
of the claim, and the dispersed situation of the claimants, many 
difficulties must attend its execution. It seems to me that 
your department scarcely possesses the means of surmounting 
them, observing, at the same time, a due regard to the rights 
of those who are legally entitled under the act of Congress. 
‘The questions, indeed, are of a judicial nature; and any de- 
cision of them by the Treasury, with the means at its disposal, 
would probably give rise to much litigation, and perhaps be 
productive of much eventual injustice, 

I do not.know how this may be avoided, unless by suspend- 
ing the present execution of the act by one of the following 
amendments: | 

1. To provide that no scrip should issue, except to an origi-. 
nal warrantee, until the claimant should have had his title to 
receive it ascertained by a competent judicial tribunal, in such 
summary and equitable mode as the act should prescribe— 
giving jurisdiction, for the purposes of the act, to the district 
courts of the United States, and to the appropriate judicial tri- 
bunals of the several States. | 

2. To provide, as before, that no scrip should issue, except 
to. an original warrantee, until the claimant should have re- — 
newed his warrant in his own name, as heir or assignee, before 
the proper authorities of the State of Virginia, upon proof be- 
fore them of his tile thereto. 
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The first mode would secure an investigation by a competent 
tribunal, accustomed to the examination of such questions as 
would arise in the inquiry, and, being made after due notice 
by publication, would probably eventuate in a determination 
according to right. 

The second would transfer to the proper authorities of Virgi- 
nia the duty of ascertaining the claims of the holders of war- 
. Tants—for which, from the nature of the circumstances in 
which these claims originate, they must have greater facilities 
than your department can possess. ‘This mode seems also the 
less objectionable, from the consideration that the act of 1830 
conteniplates the future issue e of warrants by ns State of Vir- 
ginia. 

JN. _ MACPHERSON BERRIEN. 


To the SxcreTaRyY OF THE TREASURY. 


INTEREST ON COMMUTATIONS. 


No unterest is allowable by the accounting officers on the appropriation of five. 
years’ full pay as a commutation to the memonialists for half-pay for life 
to their father in his lifetime, made by act of 29th May, 1830. 


Atrorney GeneraL’s OFFice, 
October 2, t830. 


Srr: I have examined the case presented by the. memorial 


and accompanying documents of Mrs. Sarah Easton and Mrs. 
Dorothy Storer, which you have referred to me. In forming 
my opinion on this subject, Fam not permitted to enter into a 
consideration of the meritorious character or equitable extent 
_of the claim presented by the memorialists to Congress, nor to 
allow that opinion to be influenced by the view which I may 
entertam of the distrnguished services of the ancestor through 
whom this claim is deduced. My duty is limited to the in- 
quiry, ‘* What is the extent of the appropriation made by the 
act of the 29th May, 1830, in favor of the memorialists?”” If 
the terms of the act, or the interpretation which may be given 
to it, should fall short of the benevolent intentions of Con- 
gress in this behalf, they will have the power to correct any 
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error. which may result from defect in the law, or misappre- 
hension in its construction.- | 

The act under consideration directs the acccounting officers 
of the Treasury to pay to the memorialists “five years’ full 
pay, being the commutation for half-pay for life, due to their 
father in his lifetime.’ This commutation became condition- 
ally due to Colonel Harrison, under a resolution of Congress 
of the 22d March, 1783. ‘The question presented to me is, 
whether the act for the relief of the memorialists, in addition to - 
five years’ full pay, appropriates to them, also, interest on that 
amount from the time when Colonel Harrison might have en- 
titled himself to receive it. I am constrained to say thatI . 
think its. terms, whatever may have been the intent of those 
who framed it, do not warrant this construction. 

The act appropriates to the memorialists simply “five years’ 
full pay,’’ and explains that this appropriation is a commuta- 
tion for half pay for life due to Colonel Harrison in his lifetime; 
but it appropriates nothing more than five years’ full pay, which, 
and which alone, it declares shall be a commutation for such 
half-pay for life. Whether it is an equitable commutation— | 
whether it is as beneficial an exchange of pay as Colonel Har- 
rison might in his lifetime have obtained under the resolution 
of 1783—are considerations which cannot influence the ac-— 
counting officers of the Treasury, whose authority is derived 
only from the act of 1830. 

I have read the opinion of one of my predecessors in a sim- 
ilar claim in behalf of the representatives of Alexander Ham- 
ilton, and a letter from the chairman of the committee by 
whom the bill under consideration was reported, but find my- 
self unable to acquiesce in their views of the subject. 

In the case of Mrs. Hamilton, which is substantially like 
the present, the Attorney General relies upon the presumed in- 
tention of Congress to place her upon a footing of equal advant- 
age, in all respects, with the officers entitled to commutation 
under the resolution of 1783. In that case, I am unable to 
collect any such intention from the words of the act; as in this 
they appropriated five years’ full pay, and nothing more; and 
declared that that (the five years’ full pay) was the commuta- 
tion of Colonel Hamilton’s half-pay for life. : 
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The chairman of the committee puts the present claim on 
the ground that the United States were mdebted to Colonel 
Harrison, in his lifetime, in a sum equal to five years’ full pay; 
that. if-he had then claimed this commutation, he would have 
received a certificate bearing interest; and that the memorialists 
are consequently entitled, om receiving a payment in money, to 
have interest on its amount. It is to be observed, however, 
that Congress reserved to themselves, by the resolution of 1783, 
an option to pay either In money, or in securities bearing in- 
terest; and were consequently at liberty to exercise this option 
when the applications for the commutation were made. In this 
case, no application was made during the lifetime of the party 
entitled. As soon as it is made by his representatives, Congress 
direct the payment of the full amount m money. It seems, 
therefore, to fall within the ordinary cases of claims against the 
government, which, however undoubted, are not payable until 
demanded—and then without interest, unless the claimant shall 
have paid interest; in which case, indeed, interest becomes 
strictly a portion of the principal of his claim. 

I confine myself, however, to the words of the aet, which 
expressly appropriates five years’ full pay, and does not ex- 
pressly appropriate anything more. Beyond this Ido not think 
that the accounting officers of the Treasury are authorized to go. 

JN. MACPHERSON BERRIEN, 

To the PresipentT or THE Unrrep SrarTes.— 





RECOVERY AND Dishossh OF CERTAIN PENALTIES AND FOR- 
FEITURES. 

Penalties and forfeitures incurred for offences against the act entitled “An act 
concerning the registering and recording of ships and vessels,’’ and against 
the act entitled ‘* An act for the enrolling and licensing ships or vessels to be 
employed in the coasting tmde and fisheries and for regulating the same,” 

_ may be sued for, recovered, and disposed of in the manner provided in the 
-duty act passed on the 4th of August, 1790, notwithstanding its repeal. 

The third section of the act of the 20th July, 1790, entitled ‘‘An act imposing 
duties on tonnage of ships or vessels,’’ is not now in force in consequence of 
the operation of the act of 1817. But the act of 1817 does not repeal the 24th 
section of the act of 18th February, 1793. 


ATTORNEY GENERAL’S OFFICE, 
| | November 1, 1830. 
Sir: I have considered the several questions suggested by. 
Mr. Gordon; and, without intending to enter into an extended 
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discussion, which the pressure of-other engagements would 

render inconvenient, and which does not seem to me to be ne- . 

cessary, I will briefly state to--you the opinions which I have 

fornied. | 
The first inquiry of Mr. Gordon i is in these words: 


‘¢In what manner, and under what act of Congress, are the. 
penalties and forfeitures incurred’ for offences against the act 
entitled ‘An act concerning the registering and recording of 


‘ships and vessels,’ passed 31st. December, 1792; and: against 


the act entitled ‘An act for the enrolling and licensing ships 
ot vessels to be emrloyed in the coasting trade and fisheries, 
and for regulating the same,’ passed February 20, [18th,] 1793, 
to be sued for, prosecuted, recovered, and disposed of ?”’ 

The answer given to this inquiry by. the acts referred to, is, 
that it must be done in the manner provided in the duty act 
passed on -the 4th August, 1790; and such, I dm of opinian, is 
the true answer which must still be given, pee one 
the repeal of that act. . 

I think the reasoning of Mr. Gordon on this subject i is cor- 
rect. The acts of 1792 and 1793 adopt the provisions of the 
act of 1790; and from thenceforth, so far.as relates to the twa 
former acts, the obligatory force of those provisions depends 
upen the act of adoption, and not: upon their original enact- 
ment in the act of 1790. This latter act is referred to merely 
as containing a description of the process, &c., to be used. 
What that process, &c., shall be, is ascertained by the refer- 
ence; but, being thus identified, the obligation to use it follows 
from the acts of 1792 and 1793, and cannot be affected by the 
tepeal of that of 1790. ‘The United States process act of 1792 
declared that the modes of. process, &c., in the circuit and dis- 


' trict courts of the United States should be the same in each 


State, respectively, as were then used or allowed in the su- 
preme courts of the same. ‘These mades of process were pre- 
scribed by statutes which, in many of the States, have been 
long since repealed; but the provision of the act of 1792 has 
never been held. to be affected by such repeal. "3 


. It is true, also, that the correlative sections in the duty act of 
1799 relate exclusively to penalties, &c., accruing under that 
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act, and cannot, therefore, apply to those now under coneaeee: 
tion. 


The next Guestion is thus stated: 

*¢ Ts the third section of the act of the 20th Jaly, 1 1790, en- 
titled ‘ An act imposing duties on tonnage of- ships or sad 
in force ?”’ 


I think not. ~ This section imposes a tonnage duty on every 
vessel not of the United States, which shall be entered in one 
district from another district, having on board goods taken in 
in one district to be delivered in another district. The fourth 
section of the act of Ist March, 1817, ‘‘ concerning navigation,”’ 
declares that no goods shall be imported, under penalty of 
forfeiture thereof, from one port of the United States to another 
port of the United States, in a vessel belonging wholly, or in 
part, to a subject of any foreign power. 


Now, it would seem to be sufficient to say that the voyage, — 
in the prosecution of which a tonnage duty is imposed by the 
act of 1790, is rendered unlawful by the act of 1817, by the for- 
feiture denounced by that act. But it does not rest upon this. 
The act probibits, in terms, the importation in a foreign ves- 
sel, from one to another port of the United States, of a cargo 
taken in at the first port, to be delivered at the last. 


The words of the section are— 


«That no goods, wares, or merchandise, shall be imported, 
under penalty of forfeiture thereof, from one port of the United 
States to another port of the United States, in a vessel belong- 
ing wholly or in part to a subject of any foreign power; but 
this clause shall not be construed to prohibit the sailing of any 
foreign vessel from one to another port of the United States, 
provided no goods, wares, or merchandise, other than those 
Imported in such vessel, from some foreign port, and which 
shall not be unladen, shall be carried from on’e port or place to 
another in the United States.”’ 


We have here a general prohibition of the transportation of 
goods, &c., in a foreign vessel, from one to another port of the 
United States. Then follows a proviso; specifying a single 
case, to which this prohibition shall not extend—that is, where 
the transportation is of goods, &c., ‘imported in such vessel 
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from some foreign port, and which shall not have been un- 
laden.’” In all other cases, the prohibition is left to operate, 
and consequently applies to goods imported ‘‘ from one port.of 
the United States to another port of the United States,’’ in a 
foreign vessel; which is the precise case in which the tonnage 
duty is imposed by the act of 1790. Such importation being 
thus rendered unlawful by the act of 1817, the act of 1790, 
which regulated it, is necessarily repealed on the maxim leges 
postertores, &c.- 

The view thus taken of the seneinding clause of the 4th 
section of the act of 1817, which seems to have escaped obser- 
vation, renders it unnecessary to dwell oe on this qussuen: 

The remaining inquiry is— | 


as Supposing: the act of Ist March, 1817, to repeal the 3d sec- 
tion of the act of 20th July, 1790, does it also repeal the 24th 
section of the act of 20th February, 1793?” 


Ido not find any act of 20th February, 1793. That to 
which I have before referred, and which I presume is here 
meant, is the act of the 18th February, 1793. I apprehend 
this qnestion must be answered in the negative. A foreign 
vessel can no longer lawfully proceed from one to another port 
of the United States, with a cargo taken in at the former to be 

delivered at the latter port; and, consequently, so much of this - 
section as provides for the delivery of manifests on the inception 
and termination of such a voyage, is necessarily obsolete. -But, 
if Congress think proper to permit such vessel to sail between 
such ports, either in ballast, or to complete ‘a cargo, part of 
which i is.taken in at one port and the residue at another, for the- 
purpose of being exported from the United States, (which is 
assumed in the.statements before-me,) these are legitimate voy- 
ages upon which the 24th section of the act of 1793 my oper. 
ate, _ therefore it cannot be said to be repealed. - 


JN. MACPHERSON BERRIEN. 


To the SECRETARY OF THE TREASURY. 
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PAY, RATIONS, AND CLOTHING OF. MARINES UNDER ARREST. 


Neither the pay, rations, nor clothing of enlisted. marines taken by the civil au- 
thorityfor violations of the laws, can be withheld during their confinement and 
absence from their military stations. . 


~ 


ATTORNEY Gexenic s OFFICE,, 
November 18, 1830. 

Str: In answer to your request of my official opinion, 
<«¢ Whether an enlisted marine, taken by the civil authority for 
a violation of the laws, is, during his confinement and absence 
from his military station, entitled to ‘either pay, rations, or 
clothing?”’ I have to state to you that Iam not aware of any 
act of Congress, or of any regulation of the President made 
under the authority of the acts of Congress, which would au- 
thorize the pay, rations, ¢ or clothing of such marine to be with- 
held. 

By the 2d section of the act of 11th July, 1798, the President 
is authorized to fix the pay and subsistence of the non-com- 
missioned officers, privates, and musicians of the marine corps; 
but I understand from your note of the 16th instant, in answer 
to. mine of the 15th ultimo, that no such regulation can be 
found in your department. Under the authority given by this 
act, it would, I-apprehend, be competent to the President. not 
merely to determine the quantum of pay, &c., but also to pre- 
scribe the conditions on which it shall be received. In the 
absence of such a regulation by him, or under his authority, 
recourse must be had to the implied contract entered into on 
the enlistment: this is a stipulation for payment, subsistence, 
and clothing, in consideration of services to be performed. A 
wilful failure to perform this service would, therefore, seem to 
exempt the government from the obligation which would have. 
résulted from its performance. But, from the general terms in 
which the inquiry is stated, I am not prepared to say that.the 
case proposed is one of that nature. Non constat that an en- 
listed marine, because he has been * taken by the civil author- 
ity for a violation of the laws,’’ has therefore violated them. 
In the eye of these very laws, every man is presumed to be 
innocent until he 1s proved to be guilty; and it would be hard 
indeed if an innecent man, who had been the object of an un- 
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founded prosecution in the ‘civil courts, which, however len- 
iently conducted, would expose him to inconvenience, if not 
to suffering, should have that inconvenience or suffering in- 
creased by having his -military stipend withheld from him 
during the progress of the prosecution. Whether he answers 
at the bar of the civil court, or serves in the ranks of his corps, 
it is the same government whose command he obeys; and un- 
just accusation would seem rather ‘to entitle him to indemnity, 
than to draw after it the forfeiture of any of his pre existing 
rights. In cases where conviction takes place, and is followed 
by a sentence which incapacitates him from, the fulfilment of 
his du ty as a marine, then, indeed, from the time of such con- 
viction, the pay, &c., might perhaps be properly withheld. But 
even in such case, it would, perhaps, be better for the govern- 
ment to discharge such convicted marine from service, and 
thus to terminate his claim to compensation. In every event, 
it appears to me that this is rather a subject for a general regu- 
lation, to operate prospectively, than one to which your .depart- 
ment can apply the existing regulations of the service with the 
certainty of doing justice. , 
JN. MACPHERSON ‘BERRIEN. 
To the Secrerary oF THE Navy. 





SURVIVORSH IP. 


Preston & Ripley, survivors of Fisk, sho by act of ' Congiese were consttiutad 
trustees for Bennet & Morté, are entitled to receive and distribute the fund 
appropriated by the act of May 26, 1830. 


| Avronney. Geneaatts Orrice, | 
November 19, 1830. 
Sir: The question presented for consideration, by the cir- 
cumstances detailed in the letter of Mr. Campbell, is in fact— 
Whether Messrs. Preston & ‘Ripley, who have sarvived Eben 
Fisk, are entitled to receive the amount appropriated by the 
act of the 26th of May, 1830? 
Under the provisions of this act, Messrs. Preston, Ripley and 
Fisk are constituted. trugtees for Bennet & Morte, and for their 
creditors. *' . 


~ 
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Survivorship. 


The rule at common law, which has been recognised in our 
courts, is, that a mere naked power does not survive; but a 
power coupled. with an interest or a trust will do so. The 
power to Messrs. Preston, Ripley and Fisk, created by the act 
above referred to, is not a naked power; for, although the 
money which is appropriated is.to be paid to them ‘‘ for and on 
account of Bennet & Morté,’’ yet, as these last are only to be 
benefited by the execution of the trust, and are not entitled to 
“receive the amount paid to the trustees, the legal énéerest in 
the trust fund must be in these trustees. I understand the | 
words “for and on account of Bennet & Morté,’’ to mean 
nothing more than in satisfaction of their claims eaunee the 
government. 

But there is, moreover, as I have intimated before, a érust 
created by this act. The money received by Messrs. Preston, 
Ripley and Fisk is ‘‘ to be distributed and paid by them to the 
creditors of Bennet & Morteé, according to law.’’? This distri- 
bution of the fund is a trust for the benefit of the creditors of 
Rennet & Morté, which Messrs. Preston, Ripley and Fisk 
were appointed to carry into execution. 

Ido not doubt, therefore, that the rights created by the act 
survive to Messrs. Preston and Ripley, and that they are enti- 
tled to receive and distribute the fund appropriated. I appre- 
hend, however, that the correct mode of carrying the act into 
effect would have been, on proof at the Department of War of 
the death of Eben Fisk, to have issued the requisition fora 
warrant “in favor of Isaac T’.. Preston and Eleazer W. Ripley, 
who have survived Eben Fisk,’’ &c.; in which event, the 
warrant, conforming to the requisition, would have given to the 
survivors a right to receive the amount at bank. This course 
must still be pursued, by cancelling the existing warrant, and 
returning the present requisition, if the forms of proceeding in 
your department present any insuperable objections to the adop- 
‘tion of the suggestion which I am about to make, which is this: 
Since Messrs. Preston and Ripley are entitled, as survivors, to 
receive the amount of this appropriation, on the production of 
evidence of the death of their co-trustee; and since the evidence 
of that fact is, as I understand from the papers before me, 
already in your department, I do bt perceive what valid ob- 
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jection can exist to credit the bank, on their receipt, as sur- 
viving trustees, and, by special instructions, to direct the pay- 
‘ment accordingly. | 

JN. ‘MACPHERSON BERRIEN. 


To the SEcRETARY OF THE Treasury. 





THE HORNET—DISTRIBUTION ON ACCOUNT OF, TO RELATIVES. 


Under the act of 24th April, 1830, ‘‘for the relief of the widows and orphans 
of the officers, seamen, and marines of the sloop-of-war Hornet,’? relatives 
who are of the half-blood are entitled to share with these of the whole-blood, 
in the order poirited out by the act. 

Although the half-blood is excluded by the laws of England, that rule is entirely 
-inapplicable to the condition of things in the United States. Here the regula- 
tion of descents, in general, belongs to the several States, and is conflicting, 
but in many of them there has been made no distinction between the whole 
and the half-blood, and such is the tendency of legislation in the rest. 

In the practical administration of an act of Congress, where the exclusion of 
the half-blood cannot be enforced without conflicting 1 In some instances with 

~ an analogy founded on the rights of succession in the different States, there 
can be no propriety in making a distinction between beneficiaries of the whole 
and the half-blood. . 

Looking moreover to the terms of this act, and to the intention of its flamers, 

~ the collateral relatives, whether of the half or the whole-blood, are entitled to 
participate Ay in the bounty whieh it sta 


ATTORNEY Gureait? s OFFICE). 
_ November 19, 1830. 


Sir: The questions propesed in the letter of the Fourth Au- 
ditor, on which you ask my opinion, ate: 

Whether, under the ‘act for the relief of the widows and 
orphans of the officers, seamen, and marines of the sloop-of war 
Hornet,”’ approved 24th of April, 1830, the relations of the de- 
ceased, who are of the half-blood, are entitled to share with 
those of the whole-blood, in the order potnted out by the act? 
and : 
Whether, in defect of relatives of the whole blood, those of 
the half blood are entitled to the benefits of the act? 

The doubt very naturally arises from the general terms of the 
act; from the want of a law of descents common to the whole 
United States; and from the conflicting regulations on this 
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subject in the different. States of the Union, and in those foreign 
“nations with whose legislation we are most familiar. 

The civil law of the Roman empire admitted the half-blood 
to an equal participation in the inheritance with the whole- 
blood, prior to the novel or ordinance of Justinian, which al- 
lowed them to inherit only on failure of the whole blood. ‘I'he 
half blood is entirely excluded by the law of England; but this 
_ is the result of an extremely artificial rule of evidence, which 
belongs to the doctrine of feuds, and which supposes that the 
~ fact of being of the whole blood of the person last.seised affords 
the best presumptive proof of being of the blood of the first 
feudatory or purchaser. 

This English rule of evidence is inapplicable to the condi- 
_ tion of things in the United States; and the principle which 
flows from it has, consequently, been disregarded. As, how- 
ever, the regulation of descents belongs to the several States, 
the legislation on this subject is various and conflicting. In 
Maine, New Hampshire, Vermont, Massachusetts, Rhode Isl- 
and, New York, Illinois, North Carolina, and Tennessee, there 
appears to be no distinction between the whole and the half 
blood. They are considered equally of the blood of the intes- 
tate; and this seems to be the true principle—that which is 
most accordant with our institutions; since we have no arti- 
ficial system of tenures, and still less any motive of. policy 
which requires us to search out the first purchaser of an estate. 
Here it ought to suffice that the last owner and the proximity 
of blood to him are ascertained. In the States of. Connecti- 
cut, New Jersey, Pennsylvania, Delaware, Ohio, Indiana, 
Maryland, Virginia, Kentucky, South Carolina, Georgia, Ala- 
bama, and Louisiana, there is, notwithstanding, a preference 
more or less marked in the different States, given by the law 
-of descents to the whole-blood. They are, however, only post- 
, poued, not entirely excluded, in any of the States—unless it 
may be in Indiana. I have not the laws of that State before 
me, and have not deemed it important to.the inquiry before us 
to test the accuracy of the suggestion of a late writer in this 
regard. ; 

The foregoing hasty sketch has been made for the purpose 
of showing that the tendency of legislation in the different 
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a ae ea 
States of this Union has been to restore the half-blood to the 
rights from which they were excluded by the civil law and by 
the law of England. In. the practical administration of the act 
‘which has given rise to this inquiry, ] cannot discover the 
propriety of distinguishing between the whole ne the half- 
blood. ; 

The fund to be distributed is & bounty of the government, 
. awarded for faithful. service, and for the sacrifice of life in the 
discharge of: public duty. The meritorious claim whieh was 
transmitted by the perishing sailor was derived from no ances- 
tor. The right which is founded on it is.posthumous; spring. 
ing from the act of Congress alone; capable, from the generality 
of its terms, of embracing the whole as well_as the half blood; 
and incapable, therefore, I think, of being restrained exclu- 
sively to the former, on any principle of justice. or of legal in- 
terpretation which can be properly applied to the subject. 
. Consider it.even,as a right transmitted by the deceased offi- 
cer, seaman, or marine, to his relatives, and you will see that 
the. exclusion of the half blood cannot. be enforced, without . 
conflicting, in some instances,.with an analogy founded on the: 
rights of succession in the different States. When the decedent 
was the citizen of a State where the half. blood was by law 
admitted to an. equal participation with the. whole-bleod, the 
relative of the. half-blood, in the absence of any general law of 
the Union tg regulate the subject, might. well claim the benefit 
of a rule. analogous to that of the State of which the decedent 
was a citizen. But if you resort to the laws of the several 
States for the decision of the severat.claims:on the ground of 
this analogy, it will lead to a discordant result, and a varied ad- 
ministration of the act; which cannot, I think, consist with 
the benevolent intention of Congress.- I present to you, there. 
fore, ane. general answer to the several inquiries addressed to 
me, when I say, that looking to the terms of the act, and to 
the intention of its framers, the collateral relatives of the. half. 
blood are,.in my-opinion, entitled to participate equally with 
those of the whole-blood, in-the bounty which it provides. 
| JN. MACPHERSON BEESON: 

To the SkorgBTaRY oF-THE Navy. 
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TRADE WITH THE CHEROKEES. 


' No citizen of the United States can obtain exemption from the laws of the United 
States, which regulate intercourse with Indians, by entering their territory - 
within our limits, and becoming one of them by adoption. 


Orrice 4 THE ATTORNEY GENERAL, 
December 21, 1830. 


Sir: The question presented by your note of yesterday is— 
‘¢ Whether a citizen of the United States, by‘entering an In- 
dian territory within our limits, and becoming one of them by 
adoption, can claim to be exempt from the laws of the United: 
States which regulate intercourse with them ?”’ | 

I think ‘not;, and will, as brely as I can, give the reasons 
of this opinion. 

The facts on which this question arises, are, that a citizen - 
of the United States having established himself in the Chero- 
kee nation, and been adopted by them, claims the privilege of 
trading in that nation without a license from the — of this 
government. 

In the assertion of this claim, reliance is placed— 

1. On the changed condition and peculiar privileges of that 
portion of the Cherokee tribe which is established west of ‘the 
Mississippi, consequent, as it is urged, on the new and inde- 
feasible title to the lands they occupy, which is vested i in them 
by the treaty of 1828: and, 

2. On the effect of the adoption of the distant as one of the 
tribe. — 

I will examine each of these grounds separately. 

In relation to the first: It is true that the Cherokees west of 
the Mississippi have acquired by the treaty of 1828 a perma. 
nent title to the lands specified in that instrument, because 
they have the perpetual guaranty of the United States, and that 
the tenure by which they hold is, in that respect, different from 
the ordinary Indian title of occupancy.: It is admitted, too, 
that, since these-lands at the time of executing that treaty - 
were the property of the United States, this government had 
power thus to convey them, and, consequently, that the title 
held by the Cherekees is such as the treaty in terms describes 
it to be. But the title to the soil is one thing, and dominion 
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er sovereignty is another. However absolute the former may 
be, the latter is still qualified by the relation which the grantees 
bear to this government. ‘This portion of the Cherokee nation 
is still an Indian tribe, within the limits and under the pro- 
tection of the United States. The power to regulate com- 
merce with the Indian tribes, which is given by the constitution 
to Congress, is still applicable to them; and since it is a con- 
Stitutional provision, so long as they remain within the limits 


- ofthe United States; there is no ordinary power in the govern- 


ment which can surrender it. It is still competent to the 
United States to exercise jurisdiction over this portion.of the 
Cherokee tribe; to regulate their trade; to inhibit their inter- 
course with foreign nations; and to prevent the.alienation of 
their lands, except under the sanction of the government of 
the United States... The tutelary relation which subsists be- 
tween them and this government will still authorize the latter 
to make all such regulations as may be necessary-for their pro- 
tection, and for the preservation of the public peace within that 
part of the territory of the Union which is occupied by them. 

But this question, so far as relates to this tribe, does not de- 
pend exclusively on the constitutional grant of power, or on 
those principles acied upon by Congress, and recognised by 
our courts as applicable to the condition of the Indian tribes. 
within our limits, which equally affirm the view we are taking. 
It is moreover expressly stipulated by treaty. In that made 
with the Cherokees at Hopewell, in 1785, it is provided that 
the United States ‘‘shall have the sole and exclusive right of 
regulating the trade with. the Indians, and managing all their 
affairs, in such manner as they think proper.’’ In the treaty 
at Tellico, in 1798, the pre-existing treaties between the same 
parties are acknowledged to be in force. The same recognition 
is found in the treaty at the same place in 1805. And in the 
treaty with both parts of the tribe, entered into at the Chero- 
kee agency, in 1817, and with a view to the removal of a por- 
tion of the tribe west of the Mississippi, it is provided ‘‘that the 
treaties heretofore between the Cherokee nation and the United 
States are to continue in full force with both parts of the na- 
tion;’’ while the treaty of 1828, which improves the condition , 
of the Cherokees west of the Mississippi, by their location be- 
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yond the limits of State and Territoriak dominion, and in the. 
permanent. guaranty of their lands, is so far from recognising 
them as a distinct and, independent people, withdrawn from: 
thé limits and beyond the jurisdiction of the United States, 
that this treaty itself contains a provision that the United States 
shall, when they desire it, enact for them 'a set of = oe ; 
suited :to their condition... 

Whether ‘we look, ther, to the soasdnibual provision 6 the 
principles repeatedby acted upon by. Congress. and recognised 
by our courts as applicable to our Endian relations, or to the 
treaties subsisting between the United States and this: particular 
tribe, there is, I apprehend, nothing: which, so far as the present 
inquiry is concerned, distinguishes. the condition of the Chero- 
kees west of the Mississippi, from that of the other Indian, 
tribes within the limits of the United States. 

It remains to consider the question with a view.to the effect 
of. the claimant’s adoption by: the Cherokee nation. And here 
the claim to exemption encounters, at. the very threshold, a 
difficulty which is insuperable, and which is this: that-a cilizew 
of the United States cannot divest himself of his allegiance to 
this government, so long as he remains within the limits of its 
sovereignty; for in that condition this individual most mani- 
festly is. Is it doubted that the Cherokees west of the Mis- 
sissippi are within the limits of the United States? The. grant. 
to them is a grant of soil, not of sovereignty. The original, 
answer to their petiton for removal, incorporated in the treaty; 
of 1817, assured those who should. remove of the continued; 
protection of the United States; and the treaty of 1628, which 
stipulated that the jurisdiction of a State or Territory should 
never be placed over the Jands which they occupied, left their. 
relations with the United States precisely as it found them... 
The United States by that treaty agree ‘‘to possess the Chero- 
kees, and to guaranty it to them forever, of seven millions of 
acres of land;’’ but there is no grant of dominion or sover- 
eignty—no relinquishment of jurisdiction. Nay, their west- 
ern outlet, it is stipulated by the same instrument, shall go as 
far as the “‘sovereignty of the United States’’ extends. 

_ I apprehend, then, that nothing can be more clear than that 
a citizen of the United States cannot, by establishing himself 
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within the limits of this tribe, and incorporating himself with 
it, by whatever form, withdraw himself from the operation of 
the laws of the United States. It is certain, also, 1 think, that 
it is only as a citizen of the United States, under the acts of 
18U2 and 1822, that the individual whose case has given rise 
to your inquiry can take a license to trade. ‘T'he seventh sec- 
tion of the former act provides that ‘‘ no citizen or other person 
shall be permitted to reside at any of the towns or hunting: 
camps of any of the Indian tribes, as a trader, without a 
license,’’ &c. And the first section of the latter act, which 
repeals the provisions of the act. above quoted, declares that 
“licenses shall be granted to citizens of the United States, and 
none others.’’?. By the 2lst section of the act of 1802, recog- 
nised by the 2d section of that of 1822, the President is ‘‘ au- 
thorized to take such measures as to him may appear expedi- 
ent, to prevent or restrain the vending or distributing of spirit- 
uous liquors among all or any of the Indian tribes;’’ and if, in 
the exercise of this discretion, or under the operation of the 
law, this right to trade is confined to licensed traders who, 
since 1822, must necessarily be citizens of the United States, 
I apprehend such a restriction would be sustained upon all the 
principles which have been stated in the previous ‘part of this 
argument. . 

I have abstained from pressing the consideration that the 
claim contended for, if allowed, might be employed to the sub- 
version of the whole legislation and policy of this government 
in relation to the Indian tribes within its limits; because, 
although this suggestion is certainly a forcible one, I have 
thought that the negation of this claim might be fairly deduced 
from the constitution and laws of the United States, from estab- 
lished principles applicable to our Indian relations generally, 
and from the treaties with this particular tribe. : 


_JN. MACPHERSON BERRIEN. 
To the SecrETARY oF Wan. . 


‘ 
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RESIGNATION OF DIRECTORS OF BANK OF UNITED STATES. — 


A resignation to the President of a director of the Bank of the United States is | 
an inchoate act until the same has been aia aes expressly, or premimpivey= 
by the appointment of another. 


_ ATTORNEY GENERAL’S Orricr, 


February 2, 1831. 


‘Sir: L avail myself of the earliest moment of convalescence 
to reply to your communication of the 27th ult. 

You state to me that Mr. B. W. Richards was on the 5th 
January, 1830, appointed by the President, by and with the 
advice and consent of the Senate, a director of the Bank of the 
United States; that on the 4th of November last, Mr. Richards 
addressed to the President a Jetter, requesting hiny to consider 
him as having resigned that office; that this letter was unact 
companied by the commission of Mr. Richards; that no answer 
was returned to it; nor did the President take any step in rela 
tion to the subject, either by accepting the resignation, or ap. 
pointing a successor, until the appointment of directors for the 
year 1831. 

Upon this state of facts, you ask my opinion whether Mr. 
Richards is to be considered as having been a director at the 
late annual election? I answer, that } think he rs to be so 
considered. | 

Tt was certainly competent to Mr. Richards to resign an office 
which is not imposed upon him by law;. but to make his letter 
of resignation efficient for this purpose, it was necessary that 
the act of resignation should have been accepted by the Presi- 
dent, either expressly or by the appointment of a suecessor. 

In the case of the King vs. the Mayor of Ripon, i was held 
that the resignation of an alderman was valid, because it had 
been accepted and acted upon by the corporation; but thab, 
until this. was done, it was in his power to withdraw it. 

A letter tendering a resignation is an inchoate act. It be 
eomes complete by the acceptance of the appointing power. 
Until this is done, it is recoverable at the will of the officer— 
certainly with the assent of the authority to which it is ad- 
dressed. If, in the case under consideration, the President 
had returned Mr. Richards’s letter, and the latter had consented 
to recall his resignation and to serve for the residue of the term; 
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or if Mr. Richards had asked leave to withdraw his letter of 
resignation, and the President had acceded to his request;—it 
cannot, I think, be doubted that it would in either case have 
been competent to Mr, Richards to have resumed his functions 
without a new commission. But, if this be true, it serves con- 
clusively to show that something more than his mere letter of 
resignation was necessary to vacate his office. So far as per- 
sonal responsibility was concerned, Mr. Richards could not be 
held answerable for a neglect of duty after this declaration of 
his intention, because he could not be coerced to continue in 
this office; but until the acceptance of his resignation, his 
functions, although suspended, might, with his assent, have 
been resumed; and | need scarcely say that it has been ad- 
judged that the suspension of the functions of an officer does 
not necessarily vacate his office. 

There seems to be the less reason for questioning the truth 
of this doctrine, because, in its application to the case under 
consideration, it is in perfect harmony with. the spirit and in- 
tent of that clause of the bank charter which has. occasioned 
this reference. | 

The provision was framed, doubtlessly, upon the supposition 
that the direction on the part of the government would always 
be kept full, because the interest of the public and the duty - 
of the appointing power would concur to keep itso. It-was 
the object of that provision to secure a regular and limited 
change in the direction, by the retirement (so far as it regards 
those appointed by the President of the United States).of one 
of the directors who had served the year preceding an annual 
election. ‘This object has been answered in this case, by the 
omission to re-nominate Mr. Richards; while an opposite con- 
struction would extend the exclusion beyond what was con- 
templated by the framers of the act. 

The opinion which I entertain upon this question s seems to- 
me to dispense with the necessity of replying to the alternative 
inquiry which you propose, or of adverting to the residue of 
your communication. If you think differently, and will inti- 
mate your wishes, they shall be promptly attended to. 

JN. MACPHERSON BERRIEN. 

“To the Secienas OF THE TREASURY. 
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STOREHOUSES FOR PROVISIONS FOR THE ARMY. 


Where the government agreed with Messrs. Ward & Taylor, army contractors, 
to furnish a proper storehouse, in which the provisions were to be depusited 
from time to time and kept, and that they should suffer no loss for the want of 
it; and where provisions furnished under such a contract at Fort St. Philip 
were in a temporary building outside the fort, on the margin of the river and 
exposed to its overflowings, and were destroyed by flood—narp, that the gov- 
ernment was liable. 


ATTORNEY GENERAL’S OFFice,. 
February 11, 1831. 

Sm: I have considered thé case of Messrs. Ward & Taylor, 
army contractors, who claim an allowance of $1,795 93%, for 
provisions lost in the public storehouse at Fort St. Philip, on 
the 19th August, 1812. This case has been referred to me, at 
the request of the Second Comptroller; and it is upon. his 
statement of facts, now before me, that this opinion is given. 

The claim is founded on the 8th article of the contract be- 
tween the United States arid the claimants, which stipulates 
¢¢ that at all stationary posts proper storehouses shall be provi- 
ded, on behalf of the public, for the reception and safekeeping 
of the provisions deposited from time to time; and the con- 
tractors shall suffer no loss for want of such storehonses;’’ 
and upon the alleged insufficiency of the Puncings in which 
these provisions were deposited. 

No question is made as to the fact of the loss, nor as to the 
manner of its occurrence; since it is stated to have been proved 
that “‘ the storehouse and the whole of its contents were swept 
away by the storm and current of the river, and destroyed; by 
which the provisions were lost.’’ 

Nor is there any deficiency of proof as to the description of 
the storehouse. From the statement, it appears to have been 
a temporary building, and is clearly proved to have been erected 
outside of the fort, on the margin of the river, greatly exposed 
to storms and to the overflowings of that stream. 

I confess 1 think this claim is very clearly within the pro- 
visions of the 8th article of the contract, on which the claimant 
relies for its support. | 

The fact and manner of the loss being ascertained, the only. 
remaining inquiry is, Was this a “ proper storehouse’’—such 
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a one as the government contracted to furnish; and for the 
want of which, they stipulated that the contractors should sus- 
tain no loss? TI think all must agree that it was not. A tem- 
porary wooden building, erected outside of the fort, on the 
margin of a river habitually overflowing its banks, cannot be 
considered a safe place for the permanent deposite of the pro- 
visions of an army. It was peculiarly exposed to various 
injuries, from which a more judicious location and a more 
substantial structure would, in a great degree, have exempted 
it—from the description of the building, and from being out- 
side of the fort, to the torch of an incendiary, and to the 
pilfering of the thief; from its situation on the margin of the 
river, to the fury of storms, and to the overflowing of the 
stream. ) 

It is‘no answer to this to say, that if a “‘ proper storehouse’ 
had been provided, the loss might still have occurred, because 
even such a building, of the best structure and in ‘the most 
secure location, might not have withstood the fury of the hur- 


ricane and the violence of the current. The reply is instant - 


and obvious. - Such an argument overlooks the positive vie- 
lation of the contract by the government, to speculate upon 
what might have happened if that contract’ had been fulfilled. 
We know certainly that the government did-not fulfil its con- 
tract, by providing a ‘‘ proper storehouse.’ It must’ always 
remain uncertain what would have been the result if that con- 
tract had been fulfilled; and this uncertainty is the consequence 
of that very neglect on the part of the government. The gov- 
ernment, then, cannot take advantage of its own wrong to 


subject the claimant toa loss from the uncertainty produced: by 


its own violation of its own contract. If a ‘‘ proper store- 


house’ had been provided, all uncertainty would have been | 


removed. Since the government failed to. do so, every pre- 
sumption is in favor of the claimants, because it is the wrong 
of the government which has occasioned. the uncertainty. 

A question entirely analogous to this occurs in cases of ma- 
rine insurance; and no court of justice would listen to such 
an objection as that which we are considering. There is an 
implied warranty on the part of the assured that their vessel is 


scaworthy; by which is meant not only that the hull of the 
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vessel is sound, and her sails and rigging in good order, but 
that she is properly manned and equipped, and in all respects 
fitted for the voyage. If the vessel be lost, and it should be 
ascertained that, from a deficiency in any of these particulars, 
she was unseaworthy, it is wholly immaterial whether the loss 
was owing to that cause or not; the covenant of the owners 
is broken, and they cannot recover on the policy. If the loss 
should be occasioned by a tempest, it would be no answer to 
say that its violence was such that any vessel, however sea- 
worthy and stout, must have perished beneath its fury. The 
-reply is, the vessel which the underwriters contracted to insure 
was a seaworthy vessel, and this is not so. The owners are 
referred to their covenant, and to the breach of it; and are com- 
pelled to.abide the loss. And so in this case. The claimants 
agreed to take the risk of their provisions, upon being furnished 
with a “‘ proper storehouse,’’ which the government contracted 
to provide. Until such a storehouse was provided, i were 
‘wholly at the risk of the government. 

I think the right of the claimant in this view is so exceed- 
ingly clear, that I deem it unnecessary to consider the. other 
ground of the claim. Indeed, some further explanation would 
be necessary to enable me to determine the question which it 
presents. [do not ask it, however, because I am entirely sat- 
isfied with the view which I have taken of the claim on the 
first pee | 

‘ JN. MACPHERSON BERRIEN. 


To the ere or War. 


/ 


TENURE OF OFFICE OF INSPECTORS OF CUSTOMS; &c. 


An inspector of customs continues in office after the death, resignation, or re- 
moval of the collector by whom he was appointed, until a successor shall be 
qualified to act.—(United States vs. Wood, in Massachusetts circuit court, 
contra.) 

When office is held during the pleasure of any designated. officer, it is at the 
pleasure of the officer, and not of the individual; and to determine that office 
otherwise than by the act of the immediate incumbent, there must be some 
official act indicative of the will of the officer at whose pleasure itis held. If 
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he ceases his official functions without having done any act indicative of his 
will, his appointee must necessarily hold over until a successor is appointed 
and vested with a like discretion. 


Arrorngy Generat’s Orrice, 
“February 18, 1831. 
“Sir: The question which you. propose, in relation to the 
continuatice in office of an inspector of the’ customs after the 
death, resignation, or removal of the collector by whom he was 
‘appointed, has (as you are avery) been the subject of a 
decision. . 
In the case of the United States vs. “Wood, in the circuit 
court of Massachusetts, it has béen held that these officers hold . 
their offices during the pleasure of the collector, and cease to 
be such on his death, resignation, or removal. ‘After giving 
to. this. subject as much reflection as my other engagements 
have permitted, I ‘find myself unable:to acquiesce in this prop- 
osition; and, with all the respect which is due to so high an 
authority, I feel bound to communicate to you the -opinion 
which I have formed. x A 
_ The doctrine laid down in the case referred to proceeds ppon 
the English common-law principle, that commissions granted 
by the King expire on his demise. But this was true there, | 
not only of commissions during pleasure, but. of those also 
which were held by the more permanent tenure of good beha- 
vior; and it is only by express statute that, even now, the 
judges of England are relieved from the-operation of the com- 
mon-law principle. There the King is the fountain of dignity 
and honor. . It is-his prerogative to issue. all commissions 
which are warranted by the common law, or by statute. -To 
what consequences would the applications of these doctrines 
lead us here? The President, under the constitution, is the 
great appointing power. Congress has the power to direct the 
manner in which certain subordinate offices may be filled. But 
each exercises a delegated trust. It is the people alone with 
whom sovereignty resides. They are here the source of dig- 
nity and honor. All delegated power originates with them. 
If the common law principle, even in its application to offices 
held during pleasure, be enforced here, the death, resignation, 
or removal of the President, and, as certainly, the cessation of 
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his official character by the expiration of his official term, 
would be productive of infinite embarrassment. What is com- 
monly called the four years’ law might be construed to protect 
the officers falling under its provisions, though such would not 
probably have been the case in England, in the application of 
this principle; but the commissions of all the heads of depart- . 
ments, and of every officer of the army and navy, would neces- 
sarily be vacated on the occurrence of this event.. Nay, if the 
power of the Presidént does not extend, in the grant ofa com- 
mission during pleasure, to the appointment of an officer whose 
official functions shall continue: after the death, resignation, 
removal, or cessation of the official term of the President, the 
commissions actually issued are ‘invalid, for they are ‘‘during 
_ the pleasure of the President for the time being.’’ This form 
of issuing the commission serves to show the practical inter- 
pretation of this doctrine, which has prevailed since the found- 
ation of this government; while, if the opinion which I am 
contesting be correct, it could not, in'any degree, prevent the 
operation of the principle. If, by law, an office held during 
tke pleasure of the President terminates with his death, resig- 
nation, &c., the form which he may give to the commission 
eatinot affect the question. He cannot, by an executive att, 
change the tenure of office which is defined by law. 
_- Again: if this doctrine be true, the offices of all the clerks in 

the different executive departments became vacated on the 3d 
of March, 1829. ‘These officers held their offices at the pleasure 
of their respective chiefs; and since the several incumbents 
resigned on that day, it will follow that there is not even now 
any legal clerk in either of these departments, except those 
who have been appointed by the present incumbents. 

My view of this subject is this: When an office is held 
during the pleasure of any designated officer, it is at the 
pleasure of the officer, and not of the individual; and to deter- 
mine that office otherwise than by the act of the immediate in- 
cumbent, there must be some official act indicative of the will 
of the officer at whose pleasure it is held. If he ceases his 
official functions, without having done any act indicative of 
his will, his appointee must necessarily hold over until a suc- 
cessor is appointed, who is vested with a like discretion. 


eg ne 
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Such seems to me to be the manifest mtention of the.con- 
stitution and: laws which relate to this question. With the ex: 
ception to which I have referred, such § believe to have been 
its practical and uniform interpretation. I cannot.conceive that. 
this construction of the tenure can be productive of any em- 

, barrassment, since the new incumbent may immediately, on 
his entry into office, exercise his right.of removal and substi- 
tution; while the opposite interpretation seems to me to be full - 
of difficulties, and to result from the application of a principle 
of the common law which does not belong to our federal in- 
stitutions, and is, in this instance at least, hostile to their spirit. 

Nor do I think that the provision which is made by the 
revenue law for the continuance of the functions of the deputy 
collector after the death or disability of the collector is sufh- 
cient to sustain the decision in the case of the United States 
vs. Wood. ‘The argument is founded upon the maxim ezpressio 
unius est exclusio alterias. It asserts that the fact of provision 
having* been made for the continuance of the deputy collector 
in office is proof that, without such provision, his functions 
would have ceased; and that no such provision having been 
made in the case of the other subordinates of the custom-house, 
their offices must necessarily determine on the occurrence of 
the. prescribed contingency. But to maintain this argument, 
it is necessary to show that the analogy between these sub- 
ordinate officers is complete. And herein, as I respectfully 
conceive, the error lies. The deputy (as his mame imports, 
and as it is expressly laid down by law writers) exercises his 
office in right of another.. He is, as they express it, the shadow 
of his principal—having no authority distinct from him, nor to 
act otherwise than in his name, nor to perform any other 
duties but such.as the collector himself may perform. These 
things cannot be affirmed of the other subordinates.. The 
duties of the inspector, for example, are prescribed by law, and 
to be performed by him alone. They are not the duties of 
another, which he performs in right of, and by deputation from, 
that other; But though he holds. his office at the pleasure of 
the collector so long as he continues in office, the duties which 
he performs are emphatically his own, specified .by law, per- 
formed by him in his own right, under the authority of the 
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law, and incapable of being performed by another. ‘There is, 
then, an entire want of analogy between these offices for all the- 
purposes of this inquiry;.and they are not, therefore, necessa- 
rily liable to the application of the same rule. 

It is, perhaps, however, my duty to suggest to you tbat 
questions of this kind will most generally occur in criminal 
cases in which there is no provision for bringing the point be- 
fore the Supreme Court, but on a division of opinion between 
the judges; and that the subject may, therefore, be fora long 
-time embarrassed by the conflicting opinions of the. circuit 
courts. It might, for this reason, be advisable, at a.convenient 
time, to obtain a legislative enactment which would relieve the 


subject from controversy. 
JN. MACPHERSON BERRIEN. 


To the SgcreTary oF THE TREASURY. : 





COURTS-MARTIAL. o 


It is irregular for a member of a court-martial who has been absent during 4 
portion of the trial, and who therefore did not hear the witnesses testify, to 
take part in sentencing the accused. 


ATTORNEY GENERAL’S OFFICE, 
_ March 2, 1831. 

Sir: 7 have searnined the record, of the trial of John H. 
Clark, and the accompanying papers, which yeu have done 
me the honor to refer to me. 

In the opinion which I feel myself constrained to give, I 
confine my view to one only of the several objections which 
have been taken to the proceedings on this trial, because that 
seems to me to be decisive, and to furnish in itself a proper and 
safe ground for determination. 

. One of the officers who sat on this trial—one of the five offi- 
cers by whom the sentence was pronounced—was absent from 
the court several days during the trial, and during the exam- 
ination of witnesses. The record of the examination of those 
witnesees was read to him, and his judgment was consequently 
founded upon the testimony of witnesses who had not been 
examined in his presence. If that officer was disqualified to 
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sit in jndgment upon the accused, there was no competent tri- 
bunal to award sentence against him; for only five officers (of 
whom the officer in question was one) concurred ‘in ‘that sen- 
tence, and this is the smallest: number which the law allows. 

I am of opinion that this officer was disqualified to pronounce 
a judgment in this case. In the common-law courts, it is now 
well settled that if a juror be taken ill during the trial, it is 
necessary to discharge the jury, to summon a new panel, (of 
whom the remaining eleven may constitute a part,) and to 
recommence the whole trial without regard to the former ex- 
amination of witnesses.. The object of this is to give to the 
new juror an opportunity of hearing the whole testimony from 
the mouths of the witnesses. 

Thé principle which governs this. practice has been adopted 
in courts martial. (Hough’s Practice C. M., 666.) In the 
case there reported, the commanding general says: ‘‘ An irreg- 
ularity having occurred in the course of this trial, I cannot con- 
firm the proceedings of the court.. One of the members, who 
was taken sick, appears to have absented himself, and_after- 
wards to have repuimed his seat, when the proceedings which 
had been recorded in his absence were read over. This mode 
of proceeding is irregular, as all the witnesses should be sworn, " 
and give their evidence in the presence of the several members 
who compose the court. I therefore direct the prisoner to be 
released from his arrest, and to return to his duty.”’ | 

The importance of preserving this principle i is obvious. The 
rule that witnesses should be examined in the presence of the 
judge is one which cannot be safely departed from. . The judg- 
ment which we form upon testimony is greatly dependent upon 
the conduct of the witness during the examination, and upon 
the manner in which that testimony is delivered. It is the 
right of an accused person that the evidence in his case should 
be given in the presence of all his judges; and it seems to me 
to be much more important to secure the correct administra- 
tion of public justice in this regard than to enforce punishment 
in any particular cases. | 

I am, therefore, of opinion that the sentence in this case was 
illegal and void, and that the order founded upon it ought to 
be rescinded. The aceused is entitled to be restored to his 
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rights, as if such sentence had not been pronounced or ap- 
proved. As, however, he has under that order approving the 
sentence been dismissed from the service, and as it was com- 
petent to the President to perform this act independently of the 
sentence, it will be necessary to nominate him to the Senate, 
with the condition that he shall take rank from the date of his 
ae commission, 
JN. MACPHERSON BERRIEN. 
To the Presipenr of Tue Unirep States. 





MARSHALS AND THE FIFTH CENSUS. 


The bail of marshals whose official fincdens have ceased, are not liable for any 
defalcation on his part to pay the several assistants in taking the census the 
amount due to each, out of the funds to be transmitted to him, after their re- 
moval from office by the Department of State. 

Assistants of marshals, however, have a perfect claim on the government for 


the payment of the compensation to which they are ended as soon as they 
have ae a with. the requisitions of the law. 


ATTORNEY GENERAL’s OFFICE, 
March 21, 1831. 

Sir; In answer to the first i inquiry contained in your note of 
the 4th instant, I have to state to you my opinion—that the 
bondsmen of a marshal, whose official functions had ceased 
from whatever cause, would. not be liable for any defalcation 
on his part to pay the several assistants in taking the census 
the amount due to each, out of the funds to be transmitted to 
him by your dopartment’ after his removal from office. 
_ The duties imposed upon the marshal by the act to provide 
for taking the fifth census, are so imposed upon him in his 
official character, and, constituting:a portion of his official func- 
tions, fall within the scope of the obligation of his sureties for 
the faithful discharge of the duties of his office. When he 
ceases to fill that office, his obligation, as well as his power to 
pertorm these duties, is at an end; and when the vacancy is 
filled, both are transferred to the new incumbent. ‘The only 
powers retained by a marshal after his removal from office, or 
after the term for which he was appointed has expired, are to 
execute such precepts as may be in his hands, and to retain 
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such prisoners as may be in his custody, at the time of such 
removal from office, or expiration of the term for which he 
was appointed. It would seem to follow, that money trans- 
mitted to him by your department, for whatever purpose, after 
that period, would come to his hands as an individual, and 
not as an officer; and consequently that his sureties would not 
be liable for his misapplication of it. 

I apprehend, in answer to your second inquiry, that the 
assistants have a perfect claim on the government for the pay- 
ment of the compensation to which they are entitled under the 
law,s0 sooh as they have complied with its requisitions. The 
mode of payment through the marshal, prescribed in the in- 
structions, is for the convenience of the parties; but that officer 
is the agent of the government, and his misapplication of the 
funds intrusted to him cannot impair the right of the assist- 
ants to receive the amounts to which they are entitled. . 

JN. MACPHERSON BERRIEN. 

To the SecRETaRY oF StaTe. 





EXPORTATIONS AND DRAWBACKS. 


Under the acts of March 2, 1799, and January 5, 1805, goods may be exported 
for the benefit of drawback to any foreign port or place situated to the west- 
ward or southward of Louisiana, if such port or place be in the dominions of 
a foreign State immediately adjoining to the United States. 


ATTORNEY GENERAL’S OFFICE, 
March 21, 1831. 


Sir: I have considered the question you have proposed to 
me, which is— : 

Whether, under the several acts of the 2d March, 1799, 
‘¢ regulating the collection of duties on imports and tonnage;”’ 
and that of the 5th Jannary, 1805, ‘‘ concerning drawbacks on 
goods, wares, and merchandise;’’ goods may be exported for 
the benefit of drawback to any foreign port or place situated to 
the westward or southward of Louisiana, if such port or place 
be in the dominions of a foreign State immediately adjoining 
to the United States ? 

I cannot doubt that this question must be answered affirma- 
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tively. The first-mentioned act provides for the allowance of 
drawback, on the conditions therein specified, on goods ‘ ex- 
ported to any foreign place, other than the dominion of a for- 
eign State immediately adjoining the United States.’’ This 
provision results from a policy which is, without doubt, in 
general a safe one, and which has for its object to prevent the 
clandestine reintroduction of goods into the United States on 
which the benefit of drawback has been allowed. But, for rea- 
sons which must have seemed snifficient to Congress, they have, 
by the act last referred to, excepted from the operation of this 
rule the ports or places ‘situated to the westward or south. 
ward of Louisiana.” 

That act provides that any goods which shall be exported 


from the United States, or the district of Mississippi, in the | 


manner prescribed by law, to any foreign port or place situated 
to the westward or southward of Louisiana, shall be deemed 
and taken to be entitled to such drawback of duties as would 
be allowable therein when exported to any other foreign port 
or place; any thing in the act entitled ‘‘ An act to regulate the 
collection of duties on oe and tonnage,’’ to the contrary 
notwithstanding. 

I can scarcely conceive any language better calculated to 
express the meaning of the legislature. The words “any for- 
eign port or place situated to the westward or southward: of 
Louisiana,’’ necessarily include those which are adjoining to 
the United States in that quarter; while the clause of non ob- 
stante with which the section concludes, points directly to the 
pre-existing prohibition in the act of 1799, and repeals it. 


JN. MACPHERSON BERRIEN. 
To the SECRETARY OF THE T'REASURY. 


SHIPMASTERS AND SEAMEN IN CASE OF WRECK. 


Where the vessel had been wrecked on the coast of Spain, and the captain, ex- 
ercising the authority which was vested in him under those circumstances, 
sold her on account of the underwriters and discharged the company—HELD, 
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that the case is not within the act of 1803; and that, therefore, the consul of 
the district of Alicante and Carthagena cannot retain three months’ extra wages 
for the seamen. 


f 


ATrorNEY GENERAL’s OFFICE, 
' : March 22, 1831. 


‘Sm: I have considered the question proposed in relation to 
the right of the consul of the district of Alicante and Cartha- 
Bena to retain three months’ extra wagés in the case of the 
brig Pamela, under the circumstances stated in-the letter of the 
consul; and am of opinion that no such right exists. J 

The cases specified in the third section of the act of 1803, 
an which such retainer is authorized, are those where the ship 
or vessel is ‘sold in-a foreign country, and her company dis- 
charged; or when a seaman or marine, a citizen of the United 
States, shall, with his own consent, be discharged in a foreign 
tountry.”’ | 

The Pamela was wrecked om the coast of Spain; whether 
after she had arrived at a port of delivery, does not appear. 
The captain, exercising the authority which was vested in him 
tinder those circumstances, sold her on account of the under- 
writers; and the company was discharged—not by any act of 
his, representing the owners, nor by any consent of their own, 
but by force of the casualty, which broke up the voyage. The 
case is not, then, as it seems to me, within: the intent and 
meaning of the act; the object of which, as I understand it, 
was to discourage the voluntary abandonment of American sea- 
men in a foreign port, either on the sale of the vessel by the 
owners, and the consequent discharge of the company, or on 
the discharge, even with their own assent, of individual seamen. 
¥t could not have intended to add to the misfortunes of the 
owners of a wrecked vessel, the further loss of three months’ 
wages to the crew, when in many cases no freight could have 
been earned, and consequently no wages would have been due. 


JN. MACPHERSON BERRIEN. 


{ To the Secretary or Stare. 
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RATIONS OF DEBTORS IN THE NAVAL SERVICE. 


Public debtors in the naval service of the United States are entitled, notwith- 
standing the act of 25th January, 1828, to receive the rations allowed them by 
law,.or the amount in money for which they may be comnmted. 


ATToRNEY GENZRAL’s OFFICE, 
Marok 22, 183. 

Sm:: I' have facaved your letter of the 12th instant, accom- 
panied by one from the Fourth Auditor, ia which you ask my 
opinion upon the question stated in the letter of that officer, 
arising under the provisions of the act of the 25th January, 
1828. Turning to that letter I find it contains a request to 
you “to ask the opinion of the Attorney General as to the legal 
effect of ‘An act to prevent defalcations on the part of disburs- 
ing agents of the government, and for other purposes,’ ’’ passed 
January, 25,1828. > 

The inquiry thus presented, of the ‘ legal effect”” of the act 
in question, is one of large and comprehensive sange. I pre- 
sume, however, looking to the subsequent parts of the letter 
to which you have referred me, and especially to: that which 
announces the opinion of the Second Comptroller and Fourth 
Auditor, that I shall meet your views in this reference by. con- 
sidering the inquiry as restricted to the question—whether 
public debtors in the naval service of the United States are en- 
titled,,under the provisions of the act referred to,.to receive the 
rations allowed them by law, or the amount in money for 
which, either by law or regulation, those rations are commuted? 

The act we are considering has the following: provision : 
‘¢ That no money hereafter appropriated shall be-paid to any 
person. for, his compensation, who is in arrears to the United 
States, until,’’? &c. The inhibition, then, is of the payment 
to a public debtor of money appropriated for his compensation; 
and it follows that the inquiry must be—are the rations allowed 
by law to the naval officers of the United States to be consid- 
ered as money appropriated for their compensation? It is not 
sufficient that the rations of such officer should be adjudged 
to constitute a part of his compensation. ‘To meet the require- 
ments of the law, it is moreover necessary to determine thas 
they are money appropriated to that object. 
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We have first, then,'to consider what are rations. In ex- 
mining the several acts to provide a naval armament, I have 
to remark the absence of any provisions ‘in relation to many of 
the details which are indispensable to sustain that arm of the 
national force. Congress -have, for the most part, contented 
themselves with specifying the extent of the force to be em- 
ployed, and with investing the President with power to carry 
_ their enactments into. effect, and, consequently, to prescribe 
the regulations which were necessary-for that purpose. But, 
in the very first actwwhich I find on this subject, (that of the 
27th March, 1794,) 1 observe a marked distinction'between the 
pay and rations of the naval officer. The act declares ‘¢ that 
the pay and subsistence of the respective commissioned and 
warrant. officers be as follows: a captain seventy-five dollars 
per month and six rations per day,’’ &c.; thus contradistin- 
guishing rations from ,pay, and, by the operation of the rule 
reddenda singula singulis, applying the ‘‘ seventy five dollars 
per month’’ to pay, and the ‘‘ six rations per day’’ to the sub- 
sistence. ‘The same act also informs us what a navy ration is, 
by specifying what its component parts shall be for each suc- 
cessive day in the week. And thus we learn that it is a pro- 
vision in kind for the daily subsistence of the navy officer and 
seaman in the service of the United States, 

The act of Ist July, 1797, preserves this distinction between 
pay and subsistence, and in the 6th section distinctly nega- 
tives the idea that rations are included under the term pay; 
for, after authorizing the President to fix the pay to be allowed 
to petty officers, midshipmen, seamen, &c., it declares that the 
whole sum to be given to them for ‘‘ the whole pay aforesaid, 
shall not exceed fifteen thousand dollars per month, and that 
each of the said persons shall be entitled to one ration per 
day;’’ thus authorizing an expenditure for rations beyond the 
whole amount allowed for pay. | 

In the act of the 27th April, 1798, the terms pay and subsist. 
ence, advantages and compensation, are used, and, of course, 
as denoting separate things. 

The word pay alone is found in that of the 25th February, 
1799, to fix the pay of the captains, &c., of ships, &c., of the 
United States; but, in an act of the same date for the aug- 
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mentation of the navy, the distinctive terms before adver ee to 
are retained. 


In the act of the 3d March, 1902 , providing for a naval peace~ 
establishment, the component parts of the daily ration are mod- 
ified, and it is provided that officers not ‘‘under orders for 
actual service’” shall receive only half their monthly pay: ex- 
cluding them, as I apprehend, according to the terms of the 
act, and as I am informed the practice is, from any claim to 
rations. ‘The same act contains a provision that commissioned 
and warrant officers who shall be discharged, ‘* shall receive 
four months’ pay over and above what inny be due-to them rev 
spectively at the time of their discharge’” —that is, as I under- 
stand it, four months’ pay proper, and not including rations. 

The act of the 27th March, 1804, uses the terms pay, ra 
tions, and emoluments; and that of the 16th April, 1814, those 
of pay and subsistence. ‘The act of the 18th Apri of the same 
year, fixes the pay and subsistence (at so many dollars per 
month and so niany rations per day) of the commissioned and 
warrant officers; and authorizes the President to determine the 
pay to be allowed to the petty officers and midshipmen, and 
the. pay-bounty upon enlistment of the seamen, ordinary sea- 
men, and marines. Then follows this proviso: ‘¢ That the 
whole sum to be given for the whole pay aforesaid, and for the 
pay of the officers, and the amount of bounties upon enlistmens 
of seamen and marines, shall not exceed,’” &c.; which clearly 
excludes the rations, for various reasons: 


1. The whole pay aforesaid to be allowed to the petty offi- 
- cers, midshipmen, &c., necessarily related to pay proper, be- 
cause it was that alone which the President was authorized to 
determine; the number of rations having been prescribed by 
the preceding part of the section. 

2. Because the amount of pay was susceptible of being ac- 
curately determined in advance, and therefore might be limited; 
but it was indispensable to continue the daily subsistence, or 
the service was at an end. 

3. Because, in the beginning of the section, the words pay 
and subsistence are used to denote the monthly compensation 
and the daily rations; and it cannot be believed that one of 
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these words was afterwards employed in the same section to 
express both these ideas. 

These are all the acts which appear to have any bearing upon 
the question; and they seem to me, conclusively, to prove that 
rations are not included in the term pay, but are expressly ex- 
cluded from it, and appropriated to the word subsistence. . We 
have seen that the provision which declares that officers not 
under orders for actual service shall receive only half their 
monthly pay, excludes them from rations altogether. I think 
it is also very clear that an allowance of four months’ pay to a 
discharged officer is confined to his pay proper, not including 
his rations; and so I believe it has been always understood in 
practice. Now, if pay does not include rations when the ques- 
tion concerns the right of the officer to receive, I know of no 
principle which will justify a different construction when it 
relates to the right of the government to retain. -The words 
are: ‘“No money hereafter appropriated shall be paid to any 
person for his compensation who is in arrears,’’? &c. Is this 
term more comprehensive than pay? Does it include rations 
or subsistence, as well as pay proper? ‘The act of 25th Janu- 
ary, 1828, itself furnishes the answer to this inquiry, and shows 
that the term ‘‘ compensation’’ is used as synonymous with 
‘‘nay’’ or “salary.’’ After inhibiting. the payment, by the 
words just quoted, it provides that, ‘‘in all cases where the 
pay or ‘salary of any person is withheld in pursuance of this 
act, it shall be the duty of the accounting officers,’’ Wc, 
Thus Congress have explained that what was intended to be 
withheld was the pay or salary of a person alleged to be in- 
debied to the United States; and, consequently, unless rations 
can be included within one or other of these terms, that it was 
not designed to apply this right of retainer to them. I think 
it has been very clearly shown that Congress, in the various 
acts which have been referred to, have distinguished between 
pay and rations—using the latter term as synonymous with 
subsistence; and, consequently, that the power to retain money 
appropriated to the pay of an officer does not extend to money 
appropriated for the purchase of the rations to which he is en- 
titled by law. 

‘here is another view of this subject, which is calculated to 
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strengthen this opinion: What the law authorizes to be retained 
from an officer who is in arrear to the United States, is the 
money which is appropriated for his compensation. Can the 
rations, to which he is entitled by law, be so denominated? 1 
say entitled by law; for since rations, of which the constituent 
parts are specified, are stipulated to be given to him, his right 
to demand them in kind must exist, except so far as the regu- 
lations of the department, made under the sanction of the 
President, are competent to control that right. Upon inquiry 
at your department, I am informed that the commutation is 
understood to rest upon usoge. <A thorough examination of its 
files would, perhaps, ascertain the existence of some regudation 
on this subject; but, hawever this may be, cases, I apprehend, 
may exist, to which that usage or regulation would not ex- 
tend, in which, for the convenience of the service, the specific 
rations would in fact be delivered. And if this be so, it must 
be most obvious that these could not fall within the descnpion 
of money appropriated for his compensation. 

‘ In the correspondimg laws which relate to the army, I find 
it’ provided that when the subsistence of the officers is not 
received in kind, the ration shall be estimated at twenty cents. 
This shows, in relation to that branch of military service, that 
the ration is not considered as pay, but subsistence; and that 
it may be received in kind, and not in money. It may have 
escaped me, but I have not found any similar provision in 
the laws which relate to the navy. As far as my research 
extends, the only legal right of the naval officers is to the 
specific ration. This cannot surely be the subject of retainer 
under the act we are considering; and, if not, it is difficult to 
imagine that an order of the department, or the usage estab- 
lished there, to commute the ration of the officer, can déprive 
‘him of the right to receive the thing for which it is commuted. 

I remark, also, in looking at the acts which give this nght of 
retainer, a change in the phraseology which can BeOrColy have 
“been unintentional. 

The first provision of this kind is to be found in the naval 
‘appropriation act of 1822, and it is in these words: ‘‘ No money 
appropriated by this act shall be paid to any person for his com- 
pensation or perquisites, who is in arrears,’’ &c. In the sub- 
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sequent appropriation laws, and in the general provision made 
by the act of the 25th January, 1828, the term perquisites is 
omitted. Can this have been unintentional? The word is 
certainly not synonymous with compensation, but expressly 
contradistinguished from it, denoting an eztra allowance to an 
officer—an allowance beyond his ordinary compensation. . A 
rigorous construction of the act might have made this term 
to include every thing beyond the mere pay proper, while that 
also would be embraced in the term compensation. “Seeing, 
then, that this word perquisites is omitted in all the subsequent 
acts—nay, that it was never introduced into the appropriation 
law for the military service—is it not fair to conclude that it 
was expunged ex industrid, and with a view to apply the same 
rule to these two branches of the public service ? 

I perceive from the statement of the Fourth Auditor, that, 
according to the construction first put upon this provision, (I 
presume in the Navy Department,) no person in default to the 
government could receive any thing whatever, directly or in- 
directly, from the public treasury; that this construction was 
afterwards so far modified as to allow the public debtor in the 
naval service to receive a single ration; and that, more recently, 
the act has been construed so as only to require the stoppage 
of monthly pay. I think the alteration in the law itself, to 
which 1 have just referred, may account for the first and last 
practice. The second, if it existed under the appropriation law 
of 1822, was probably resorted to under the plea of necessity ; 
but, if the right of retainer exists in relation to the rations at 
all, it seems to me that the obligation is imperative to extend 
it to the whole. 

For the reasons which I have stated, I am of opinion, how- 
ever, that the provision we are considering is confined to the 
compensation or pay of the officer, and cannot be extended to 
his rations. These are provided for his subsistence while en- 
gaged in the public service; and they are so provided eo nomine ; 
and not as pay, but as contradistinguished from it. ‘The sug- 
gestion that it stops the entire salary of the salaried officer, on 
which he may depend for his subsistence, is unquestionably 
true; but the answer is, that whatever may be the hardship 
in relation to that class of officers, such is the will of Congress; 


Digitized by Google 


426 HON. JOHN MACPHERSON BERRIEN 
Validity of the South Carolina Police Bill. 








and they have expressed it in a manner not to be mistaken. 
Without doubt, they might also have extended the provision 
to the subsistence of the naval officer; but they have not done 
so. ‘They have used the term compensation in the first in- 
Stance, which all will agree includes salary; and in the suc- 
ceeding part of -the section they have explained the sense in 
which they used that term, as equivalent to pay or salary. In 
the survey which we have taken of the laws relating to the 
navy, we have seen that the terms rations and subsistence are 
considered as alternatives; and that pay is contradistinguished 
from, and therefore does not include them. It may be that the 
rule prescribed by Congress will operate unequally upon differ- 
ent classes of officers. It may be that the same rigor which 
is applied to the civil officer, who is dependent upon his salary 
for his subsistence, as well as his compensation, might, with 
advantage to the public service, be extended to the naval 
officer, whose moneyed compensation for his services is distin- 
guished by the existing laws from the legal allowance in kind, 
which these laws provide for his subsistence. I do not, how- 
ever, enter into these considerations. My duty is limited to the 
ascertainment of the rule which has in fact been prescribed ; 
and in relation to this, I have given to you the opinion which 
I entertain, after a careful consideration of the subject. 
) _JN. MACPHERSON BERRIEN. 
To the SEcRETARY OF THE Navy. 


VALIDITY OF THE SOUTH CAROLINA POLICE BILL. 


The act of South Carolina authorizing the seizure and imprisonment of any 
free negroes or persons of color who shall be brought into any port or harbor 
of that State on board of any vessel from any other-State or foreign port, is 
not in conflict with the provisions of the convention with Great Britain, nor 

~ the commercial laws of the United States. 

The Attorney General dissents from the opinion of his predecessor, and ex- 
presses the belief that the fact of conflict has been assumed without sufficient 
attention to the terms of the convention, or the laws of the Union. 

But, in the general distribution of powers between the federal and State govern- 
ments by the constitution, the power to regulate its own internal police was 
clearly reserved to each State. The South Carolina port bill having for its 
object the regulation and government of free persons of color within the limits 
of that State, as strictly belongs to her internal police as a law regulating the 
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course of descents, or one defining the crime of murder and prescribing the 
penalty which shall attach to its commission; and if there be laws of the 
United States passed in the exercise of the right to regulate commerce, they — 
cannot control the exercise of this reserved power, except so far as they may 
be necessary to the preservation of the commerce of the Union. 

Wherefore the act of South Carolina, whieh inhibits the entrance of free persons 
of color into her State, is not necessarily invalid, because, under the general 
terms of the commercial laws or treaties of the United States, such persons 
might, in the absence of this law, claim such entrance. 

And where an act of a State is justifiable under its reserved powers, the general 
government is bound to respect it in the enactment of its laws, and in the ne- 
gotiation and conclusion of its treaties. 

It is, however, a violation of the laws of the United States to import, bring, 
or cause to be brought, into any port of the United States in any State, any 
negro, mulatto, or person of color, not being a native or citizen or registered 
seaman of the United States, or seamen, natives of countries beyond the 
Cape of Good Hope; and therefore the bringing of Daniel Fraser was ex- 
pressly forbidden by the federal law. 


ATTorRNEY GENERAL’S OFFICE, 
March 25, 1831. 


Sir: Lhave read the communication, with its accompanying 
documents, which the right honorable Charles R. Vaughan, 
his Britannic Majesty’s envoy extraordinary and minister plens 
ipotentiary, addressed to the Department of State, and which 
you did me the honor to referto me. I have examined the 
question thus presented to your consideration, with the anxious 
care which is due to the, intrinsic importance of the subject, 
and to the solicitude of this government to preserve and cherish 
the good understanding which happily subsists between the 
United States and Great Britain. Ihave not been unmindful 
of the previous communications between the two governments 
-in relation to this matter. Indeed, my chief embarrassment 
has arisen from the fact and nature of those communications, 
from the decisive and unqualified opinion of my own imme- 
diate predecessor, and from the acts and communications of 
those to whom the executive functions of this government have 
been heretofore confided, in apparent harmony with it. Here- 
tofore, the only question considered by this government seems 
to have been, whether a law of South Carolina, conflicting 
with the provisions of the convention with Great Britain, and 
with the commercial laws of the United States, is constitution- 
ally valid. The fact of such conflict has been assumed, as it 
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appears to me, without a sufficient attention to the terms of 
the convention or the laws of the Union. My belief is, that 
no such conflict exists in facts that, on the contrary, there is 
perfect harmony between the legislation of South Carolina and 
the United States. Lest, however, Y should err in this opinion, 
and because I cannot acquiesce in the doctrines heretofore 
avowed, even upon the state of facts which was assumed in 
that discussion, I believe that I shall more certainly discharge 
my duty, and meet your expectations, by considering this ques- 
tion in all its various aspects. 

The communication of his Britannic Majesty’s minister pre- 
sents the following statement of facts: 

Daniel Fraser, a free colored man, born in the British West 
Indies, carried thence to Scotland at an early age, and undoubt- 
edly a British subject, arrived in the port of Charleston, in the 
capacity of a cook, on board the ship Atlantic from Liverpool, 
when he was seized and committed to prison under a warrant 
issued by the sheriff, acting under the authority of an act of 
the legislature of South Carolina. In consequence of directions 
to-that effect given by his Britannic Majesty’s minister, the 
British consul at Charleston used his endeavors to procure the 
release of Fraser, by entering into communication with the 
proper authorities of that place; and, in point of fact, he was 
eventually released and restored to his vessel on her removal! to 
@ position at such a distance from Charleston that the crew 
could not communicate with that city, and on the payment of 
the expehses incurred for his subsistence in jail. 

His Britannic Majesty’s minister informs the Secretary of 
State that redress for the injury to the individual arrested is - 
not so much the object of his representation, as to obtain from 
the government of the United States an assurance that the acts 
of the legislature of South Carolina would not, in future, coun- 
teract the stipulations contained in the treaties and conventions 
which regulate the intercourse of British subjects with this 
country. It becomes necessary, then, to examine the pro- 
visions of these compacts. 

The commercial convention of 1815, first continued for ten 
years by the convention of 1818, and afterwards indefinitely by 
that of 1827, in its first article provides for a reciprocal liberty 
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of commerce between the territories of the United States of 
America and his Britannic Majesty’s territories in Europe. It 
gives to the inhabitants of the two countries, respectively, 
liberty freely and securely to come with their ships and car- 
goes to all those places, ports, and rivers, in their respective 
territories, to which other foreigners are permitted to come; to 
enter, remain, and reside there; to hire and occupy houses for 
the purposes of their commerce, and generally to enjoy com- 
plete protection and security for the same, subject to the laws 
and statutes of the two countries, respectively. 

It is to the rights secured to British subjects by the stipula- 
tions of this article that his Britannic Majesty’s minister ap- 
peals; and it will of course be indispensable to consider how 
far, giving full effect to these stipulations, the act of the legis- 
lature of South Carolina can be considered valid. But a fur- 
ther view is rendered necessary. ‘The statement or summary 
furnished by the Department of State shows that this question 
is not now for the first time presented to this government. A 
similar complaint was made in 1823, by the minister of Great 
Britain, and renewed in 1824; and on a reference to the Attor- 
ney General of the United States, he expressed the opinion 
that the law of South Carolina was void, as well because it 
conflicted with the general commercial laws of the United States 
as with the treaty in question. It may be proper, therefore, 
further to consider the validity of the act of South Carolina— 
assuming, for the purpose of the inquiry, the fact that such 
conflict exists in its relation to those laws. 

The act in question is entitled ‘‘ An act for the better regu- 
jation and government of free negroes and persons of color, and 
for other purposes;’’ and in its third section it provides— 

“That if any vessel shall come into any port or harbor of 
this State (South Carolina) from any other State or foreign 
port, having on board any free negroes or persons of color, as 
cooks, stewards, mariners, or in any other. employment on 
board said vessel, such free negroes or persons of color shall 
be liable to be seized and confined in jail until said. vessel 
shall clear out and depart from this State; and that when said 
vessel is ready to sail, the captain of said vessel shall be bound 
to carry away the said free negro oy person of color, and pay 
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the expenses of his detention; and in case of his neglect or 
refusal to do so, he shall be liable to be indicted, and, on con- 
viction thereof, shall be fined in a sum not less than one thou- 
sand dollars, and imprisoned not less than two months; and 
such free negroes or persons of color shall be deemed and 
taken as absolute slaves, and sold in conformity to the provi- 
sions of the act passed on the twentieth day of December, one 
thousand eight hundred and twenty, aforesaid.’’ 

Under the general commercial laws of the United States, 
and the particular provisions of the commercial convention with 
Great: Britain, a right is alleged, in behalf of the subjects of the 
latter, to enter the ports of the former, with ships or vessels 
having free colored seamen on board. The law.of South Car- 
olina inhibits such persons from coming into that State, and 
subjects the parties offending to the restraints and penalties pre- 
scribed by the act. Is this law of South Carolina constitution: 
ally valid, notwithstanding the commercial laws of the United 
States and the convention above referred to? 

In examining this question, it will be proper to consider— 

1. The power of the legislature of South Carolina to pass 
this law. 

2. How far it may constitutionally operate, notwithstanding 
its liability incidentally to conflict with the general commercial 
laws of the United States, and the particular conventions with 
Great Britain. ! 

5. Whether this law does, in point of fact, conflict with the 
laws of the United States, or with the commercial convention 
with Great Britain. 

Apart from the supposed liability of the act of South Carolina 
to conflict with the laws of the United States, and the conven- 
tion with Great Britain, the right of the legislature of that State 
to pass such a law cannot, I apprehend, be doubted. In the 
general distribution of powers between the federal and State 
governments, the power to regulate its own internal police was 
clearly reserved to each State. We are told in the contempo- 
rary vindication of the constitution of the United States, which 
is so often appealed to in discussions of this sort, that the 
powers delegated to the federal government by that instrument 
are few and defined, operating chiefly on external objects, 
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while those which remain with the States are numerous and 
indefinite, extending to all the objects which, in the ordinary 
course of affairs, concern the lives, liberties, and properties of 
the people, and the internal order, improvement, and prosperity 
of the State. The act of South Carolina which we are consid- 
ering has for its object the regulation and government of free 
persons of color within the limits of that State, and as strictly 
belongs to its internal police as a law regulating the course of 
descents, or one defining the crime of murder, and prescribing 
the penalty which shall attach to its commission. I do not, 
however, apprehend that the power of the State of South Car- 
olina to pass this law is doubted. ‘The general right of a State 
to regulate persons of color within its own limits is one too 
clearly recognised by the tenth amendment to the constitution 
to be drawn into controversy. The claim presented by the 
communication of the minister of his Britannic Majesty, and 
sustained by the opinion of my predecessor, is intended to 
deny the legal validity of this act, in so far as it conflicts with 
the provisions of the laws of the United States which regulate 
the entry of foreign vessels into our ports, and with the com- 
mercial convention with Great Britain, which guaranties to the 
subjects of that nation complete protection and security for 
their commerce, and free entrance into our ports with their 
ships and vessels. The power of South Carolina to regulate 
free persons of color within her limits is admitted; but the 
right of the United States, under the authority to regulate com- 
merce with foreign nations, or in the exercise of the treaty- 
making power, to extend the protection of the United States, 
even within the limits of South Carolina, to such persons of 
color, is also asserted; and then the argument is, that the law 
of South Carolina, which is subordinate, must bend to those 
of the Union, which are supreme. I do not admit the exist- 
ence of this conflict; but, lest L should err in that opinion, I 
am thus called to consider the second inquiry proposed, viz: 
How far this act of South Carolina can constitutionally oper- 
ate, notwithstanding its liability incidentally to conflict with 
the commercial laws of the United States, and the conventions 
with Great Britain ? 
~The power to regulate commerce with foreign nations is 
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vested in Congress by the constitution; and,the President, by 
and with the advice and consent of the Senate, has authority 
to make treaties. Are these powers unlimited? Does the con- 
stitution Impose no restraint upon their exercise? If in terms 
it does not, is no restriction imposed, and necessarily so, by 
the nature of our political association, by those great and funda- 
mental principles which are at all times, and equally, obliga- 
tory upon communities and individuals? If the enforcement 
of a law passed by the legislature of a State, in the clear and 
undisputed exercise of its reserved rights of sovereignty, be 
vitally essential to the safety of its people, may Congress, in 
the exercise of its granted powers, capriciously, and at will, so 
extend its legislation as that it shall in its operation incidentally 
conflict with such State law, and thereby annul it pro tanto, 
whether such extension is or is not indispensable to the execu- 
tion of the granted power? And is the National Legislature 
the sole judge of this necessity? There is presumption, per- 
haps, in the mere suggestion of these inquiries. I am not 
unmindful of what was said by the court in the case of Gibbons 
and Ogden, and am entirely sensible of the respectful consid- 
eration to which even the dicta of that high tribunal are justly 
entitled. But the proposition there announced was not essen- 
tial to the decision of the pending controversy, and it ceased 
to be authoritative as soon as it had passed that limit. The 
counsel for the defendant in error, in that case, sought to sus- 
tain the acts of the legislature of New. York— 

Ist. As acts passed in the exercise of a concurrent power to 
regulate commerce. 

2d. As police laws. 

It was sufficient for all the purposes of that decision to affirm, 
as the court did in fact substantially affirm, that the acts of 
the legislature of New York were laws affecting commerce, 
which conflicted in their operation with the laws of the United 
States, passed in the exercise of the power given by the con- 
stitution, ‘‘ to regulate commerce with foreign nations, and be- 
tween the several States,’’ and incidentally between the ports 
of the same State. It was not indispensable to decide how 
far a law passed by a State legislature, in the exercise of an 
undisputed power to regulate its own internal police, and 
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plainly limited to that object, must yield to an act of Congress, 
enacted under the authority to regulate commerce, in the event 
of an-incidental’ conflict, which’ might have been avoided 
without restraining the full exercise of the constitutional power 
of the federal government. ‘That’ question, therefore, ‘is still 
open to inquiry. If it be objected that the affirmance of the 
validity of the State law, in the case supposed, would be to 
establish @ principle, of which the practical: application will be 
often difficult. and always embarrassing, the answer is, that 
such a consequence is-the unavoidable result of our complex 
system of government. Without. doubt, it would add to the 
simplicity of the rule of construction adopted-in the interpreta- 
tion of our constitutional codes, to assert, in one gerieral prop- 
osition, the absolute and unqualified supremacy of the federal 
enactments. But how far this would comport with the inten- 
tions of their framers—how far it would consist with the rights 
of the respective parties; aud tend to the perpetuity of the 
Union, which it is their object to uphold and preserve—is 
another, and, as I apprehend, a very different question. 

The view which-I have of this subject shall be briefly stated. 
The powers granted to the federal government are supreme. 
In-so far as the exercise of these powers is intrusted to Con- 
gtess, they are authorized. to carry them into full effect; but 
certain powers are as clearly reserved to the States. If the 
plenary execution of the federal charter be essential to the. 
efficiency of that government, the continued exercise of the 
powers reserved to the States may be alike indispensable to 
their existence as such. What is especially desirable is,’ to 
avoid such an exertion of the several powers of the two gov- 
ernments, as may impair the effiziency of the former; or jeopard 
the safety of the latter. ‘The conftict between their respective 
enactments; which it is so desirable to shun, it is often diffi- 
eult-to avoid. ‘Laws, passed even in the execution of powers 
essentially distinct im their nature, may be so extended in their 
operation upon men and things, as incidentally:to conflict with 
each other, and in cases which were unforeseen by their fra- 
mers. “ All-experience shows (says the Supreme Court, in 
the case. eae to) that the same measure or measures, 

Jistinguishable: from each other, may flow from dis. 





434 HON. JOHN MACPHERSON BERRIEN 


Validity of the South Carolina Police Bill. 





tinct powers.’’ It is an easy solution of the difficulty to main- 
tain that, whenever, in the operation of the laws of the federal 
and State governments, such unforeseen and ineidental con- 
flicts shall occur, the enactments of the latter, however indis- 
peusable to their safety, or éven to their existence, shall yield 
to those of the former, however superfluous; that a State Jaw, 
the enforcement of which is of vital innportance to that State, 
shall bend to the authority of an act of Congress, whose pro- 
visions may incidentally conflict with it; although those pro- 
visions are not indispensable to the plenary exercise of the 
power which the constitution intended to confer, or to give 
effect to all the purposes for which .it was conferred, But I 
cannot, for myself, acquiesce in this mode of interpreting-our 
fundamental charter. I repeat the concession, that the powers 
granted to Congress are supreme. Whatever is indispensable 
to their plenary exercise, the legislature of the Union has the 
power to enact, and State legislation. must bend beneath its 
sway. But if the means by which such. granted power may 
be carried into effect are various, and alike efficient; if its ex- 
ercise in one mode will consist with the unfettered exertion of 
the reserved powers of the States, while the use of a different 
means will, by producing a conflict with State legislation, par- 
alyze the reserved rights of those sovereignties—-the selection 
of the former mode becomes, I apprehend, a duty of -constitu- 
tional obligation. In the view which I have of this subject, 
the right of Congress, even in the exercise of its expressly 
granted powers, to control the legislation of the States, results, 
and results only, from the necessity of such control to the 
efficient exercise of the granted power. Itis not a right. ca- 
priciously and at will to select from: various modes, all of which 
are. equally efficient, that which will conflict with, and there- 
fore control the enactments of the State legislature. To give 
to the acts of the federal legislature this controlling influence, 
they must be indispensable to the due execution of the power 
intended to be carried into effect. 

Take, for example, the commercial power. 

The power of Congress to regulate commerce may be consid- 
ered as exclusive, and the authority of the federal government 
as supreme over all subjects within the constitutional sphere 
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ef its action. ‘The result will be; that State laws which con- 
flict with its rightful exercise of this power must necessarily 
yield. I say, which conflict with its rightful exercise; because 
it has limits, which are prescribed by the constitution, and 
those moreover which necessarily belong to the nature of the 
federal ‘association. 

Congress has power to regulate commerce; and authority is 
given to that body, by the constitution, to pass all laws which 
may be necessary and proper for the purpose of carrying into 
effect its granted powers. ‘The right to pass such laws would 
have been a necessary inference from the powers granted. 
Why, then, was it expressly conferred? I apprehend it was 
so conferred to serve as a limitation upon that right, restricting 
it to such laws as are ‘‘ necessary and proper.’’ So exer- 
cised, the laws which are passed to carry it into effect. are su- 
preme, State legislation must yield to them, for such is our 
federal compact. To the extent to which the right of Con- 
gress to regulate commerce must necessarily conflict with the 
right of a State to regulate its own internal police, the latter 
right will be presumed to have been surrendered by the adop- 
tion of the federal constitution by the respective States. But 
if, for the purposes of the constitutional grant, the power may 
be exercised without producing such conflict, the obligation 
so to exércise it is imperative; because, in this event, the law 
or regulation which produces such conflict is not necessary, 
and therefore is not proper to carry that power into effect. 

If this be true (as [ apprehend it is) in relation to the legisla- 
tive power, it is true also in reference to all those who are called 
to the interpretation of its acts. A law, or commercial regu- 
Jation, which is general in its terms, will, in obedience to this 
principle, be so construed as to restrict its operation within 
limits which may consist with the true interpretation of the 
granted power. 

If the power to regulate their ewn internal police be, as I 
think it is, clearly reserved to the respective States, laws passed 
by the general govérnment, in the exercise of the right to regu- 
late commerce, cannot control the exercise of this reserved 
power of the States, except in so far as those laws may be both 
necessary and proper to the preservation of the commerce of 
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the Union. The consequence is, as F apprehend, that the police’ 


laws of the several States must continue to operate within their 
respective limits, if they can so operate without prejudice to 
the efficient exercise of the commercial power; that the power 
of Congress itself over the subject is Kable to this restrictions 
and that, subject to this limitation, the general terms of a law 
or commercial regulation of the federal Fegislature must be so 
construed as to allow their operation. 

If, now, we inquire how far, in relation to the subject i im- 
mediately under consideration, the power of Congress may 
be exercised without paralyzing the legislation of South Car- 
olina—the answer seems to be, that the admission of cofored 
‘seamen indiscriminately into all the ports of the United States 
is a matter rather of convenience than of necessity; that it is in 


‘the power of Congress to exclude them; and that if, im truth, 


their admission into the ports of the slaveholding States is 
forbidden by the laws, because dangerous to the safety of the 
people of those States, it is their duty to do so; that such a 
modification of our commercial reguhfions as would exclude 
them from the ports of the slaveholding States, leaving them 
free to enter all our other ports, whether such regulations be 
made by law or by treaties, could furnish no just ground of 
complaint to other nations; would in no degree impair our 
commerce; or, if injurious to # at aH, world bo so exclu- 
sively to the commerce of those for whose protection * was 
established, and within whose limits alone the exclusion would 
operate. But if this view be correct, the obligation of Congress 
so to exercise the power would seem to follow; and it would 
result, as a necessary consequence, that the general terms of a 
treaty, or of an act of Congress, affecting the subject-matter, 
must receive a corresponding interpretation. 

I am not, therefore, prepared to affrrm that an act of the 
legislature of South Carolina, which inhibits the entrance of 
free persons of color into that State, is necessarily invalid, be- 
cause, under the general terms of the commercial laws or trea- 
ties of the United States, such persons might, in the absence 
of this law, claim such entrance. On the contrary, I think 
that such an act of legislation is, under the circumstances 
which I have supposed, a justifiable exercise of the reserved 
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powers of that State, and ought to have effect; that Congress 
are under a constitutional obligation to respect it in the forma; 
tion of treaties, and in the enactment of laws; and that those 
who are called to interpret their acts are equally bound so te 
‘construe them as to restrain the generality of their expressions 
within the limits of this obligation. | 

Upon what other principle than this can we explain the oper- 
ation of the quarantine laws of the several States? They-act 
directly upon the commerce of the Union; and yet they ema- 
mate exclusively from the States. They restrain that com- 
merce, and control the enactments of the national legislature 
made for its regulation; and yet they are permitted to operate. 
in the case of Gibbons ws. Ogden, speaking of quarantine laws, 
the court say: ‘‘ The constitutionality of such laws, so far as 
we are informed, has never been denied.’’ Whence is it, then, 
that the rights. acquired by foreigners, under the general com- 
mercial laws of the United States, or under the particular con- 
ventions entered into between this government and that of 
which they are subjects or citizens, are controlled by the quar- 
antine laws of the several States, enacted in the exercise by 
those States of the reserved right toe regulate their own internal 
police, and are yet beyond the reach of all other control by 
laws emanating from the very same source, enacted for the 
selfsame objects, and which are even more vitally indispensa~ 
ble to the personal security of the citizen? Is the right of self- 
protection limited to deferce against physical pestilence? It 
would be too revolting to arrogate to the federal government 
a power which.would deny to a State the right of guarding its 
citizens. from the contagion of disease. When the peculiar 
situation of the slaveholding States is considered, would it be 
iess—nay, would it not be infinitely more—revolting to with- 
hold. from them the power of protecting themselves as they 
may, against the inwoduction among their colored people of 
that moral contagion, compared with which physical pestilence, 
in the utmost imaginable extent of its horrors, would be light 
and trifling? _ po : 
Will it be said that the quarantine regulations of the several 
States, having been recognised by Congress, derive their au- 
thority from that source, aud not from the legislation of States? 
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The answer seems to be obvious. From the adoption of the 
federal constitution until May, 1796, Congress did not legislate 
on this subject at all; and the short enactment which was ap- 
proved on that day simply authorizes the President to direct 
certain officers of the United States to aid in the execution of 
the health laws of the several States. The act of 1799 only 
reiterates the same injunction to the officers themselves, and 
makes certain provisions connected with the customs, to con- 
forin to the requisitions of those laws. There.is mo pretence 
of giving the sanction of Congress to these enactments. They 
are dealt with as laws of perfect obligation, emanating from 
the authority.of the States, as acts of State i which 
are valid, efficient, and actively obligatory. 

’ I repeat the inquiry, then: Upon what principle ts rt. that 
these laws of quarantine, emanating solely from the authority 
of the States, and operating directly tpon the commerce of the 
Union, are allowed to have a constitutional validity and effect, 
which are denied to the act under consideration? Pounded 
on the same reserved right—the right of the State to regulate 
its own internal police, and devoted to the same object—the 
personal security of the citizen, I am unable to ascribe to either 
a constitutional validity or effect, which does not seem to me 
equally to belong to the other. 

So far, then, as the penal provisions of the act of the legiala- 
ture of South Carolina are essential to prevent the ingress of 
free persons of color into that State, it is, } apprehend, valid 
and obligatory; and except where the operation of the act may 
interfere with rights existing under the commercial laws or 
conventions of the United States, the legiskatyre of South Car- 
olina is the exclusive judge of this necessity. In its relation 
to those rights, the validity of those provisions would seem to 
me to be dependent upon the consideration which I have 
stated; and if it could be supposed that Great Britain, or any 
other nation, would continue to employ colored seamen in their 
commercial intercourse with South Carolina, it might be ad- 
visable to correspond with the governor of that State, with a 
view to obtain such a modification of the provisions of the act, 
as, without frustrating its purpose, might render its operation 
less burdensome to mariners of that description. I do ng? 


me 
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however, believe, sir, that such mariners will be hereafter em- 
ployed in that navigation. If I am right in the view which I 
am about to present to you, the right so to employ them cannot 
be derived from the convention with Great Britain; nor can 
they be so employed without violating the laws of the United 
States. | 

1 proceed to the last inquiry, suggested in the preceding part 
of this letter.. In all the discussions on this subject hitherto, 
the concluding clause in the first article of the convention be- 
tween the United States and Great Britain seems to me to have 
been overlooked. It is under this article that liberty of com. 
merce, and a free and secure entry into our ports, is claimed for 
all the subjects of Great Britain. But these. privileges are 
granted with a qualification, which is distinetly expressed in 
the concluding clause of the article. They are to be freely 
enjoyed, ‘but subject awaye to the laws and statutes of the 
two countries respectively.’’ 

The master of an American vessel sailing from Charleston to 
Liverpool, having. his own slave on board, in the same ecapa- 
city in which Daniel Fraser was employed in the Atlantic, 
would find himself, on his arrival at that port, without the 
protection of the treaty, in a contest with that slave for his 
right to freedom. “The law of England, we are told, so abhors 
slavery, that the slave who touches her soil becomes from that 
moment free; and her courts have decided that the owner can- 
not maintain trover for the recovery of his negro slave. It was 
but the other day that the judge of a British court of vice- 
admiralty enforced this principle in the case of a cargo of slaves 
wrecked on the coast of one of the British West India islands, 
in an American vessel, on her transit from Baltimore to New 
Orleans. The rights of hospitality, which are as sacred as the 
stipulations of a treaty, could not secure to the American owner 
the control of his property. The statement is made on the 
authority of a newspaper, but is believed to be true. Within 
her own limits Great Britain enforees her own laws, the. treaty 
notwithstanding. Why should not the rule operate recipro- 
cally on the master or mariners of an English vessel sailing 
from Liverpool to Charleston? Why should not the cook of 
that vessel be subject to the laws of South Carolina, on his 
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arrival within a port of that State? Is it because these are the 
laws of a State, and notof the United States? Is the law of 
d separate State, then, not included in the term the laws and: 
statutes of the two countries, respectively?’ <A legislative act 
is not less a “law or statute of the country,’’ because the sphere 
in which it operates is not co-extensive with the whole coun- 
try: All that is required is, that it should be enacted by au- 
thority which is competent within, that’ sphere, and that this 
should be within the country. The custom of gavelkind is 
not less a part of the law of England, because it prevails only 
in Kent, North Wales, and a few other ‘places. And are not 
the Jaws of police of the several British West India islands, 
and of the other provincial governments, dependent on that 
power—‘‘ laws and statutes”’ of that country—within the mean- 
ing of the treaty? But what laws of the United States, strictly 
so catled, other than those which regulate the customs, does 
the objection suppose will be found operating in the port of 
Charleston, subject to which this right of entry and commerce 
is to be enjoyed? And is the foreign navigator, then, to be ex; 
empted from the operation of the police laws of that wate 
while his vessel is lying in her port? 


Let us take again the case of the quarantine laws. These 
are State laws, emanating from State authority; police laws, 
enacted for the regulation of the internal concerns of the Siate, 
and for the protection of its citizens. No one doubts the treaty, 
notwithstanding that these laws are obligatory upon the foreign 
navigator. Nay, it is not to be questioned that they were dis- 
tinctly within the view of the parties in framing this article. 
He is then bound to observe these laws. ‘The commercial 
rights which he enjoys, are liable to be restrained by the quar- 
antine laws of a State. What exempts him from the operation 
of the other police laws of the same State? Those who con- 
tract with us are presumed to understand the nature of our in- 
stitutions. The power to pass all laws which may be deemed 
necessary for the regulation of its own internal police, belongs 
exclusively to each State; Congress cannot exercise it. The 
terms used in the convention—‘‘ the laws and statutes of the 
two countries, respectively’’—must be presumed, then, to have 
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been used with a perfect understanding that they would include 
the police laws of the respective States. 

But the act of bringing Daniel Fraser, a person of coler, into 
the port of Charleston, was expressly forbidden by the laws of 
the United States. By an act entitled “‘ An act to prevent the 
importation of certain persons into certain States, where, by 
the laws thereof, their admission is prohibited,’’ masters or 
captains of ships or vessels are forbidden, under a severe pen- 
alty, to “‘import or bring, or cause to be imported or brought, 
any negro, mulatto, or person of color, not being a native, or 
citizen, or registered seaman of the United States, or seamen, 
natives of countries beyond the Cape of Good Hope, into any 
port or place of the United States, which port or place shall be 
situated in any State which, by law, has prohibited or shall 
prohibit the admission or importation of such negro, mulatto, 
or other person of color.’? The terms used in the act, to é- 
port or bring, and importation or admission, are intended to 
apply, with the exceptions specified, of ‘* natives, citizens, or 
registered seamen of the United States,’’ and * seamen, na- 
tives of countries beyond the Cape of Good Hope,”’ to all other 
persons of color, free or slave; and that the framers of the act 
were aware that such would be its operation, is manifest from 
the fact that a proviso is added, expressly for the purpose of 
preventing the act from being ‘construed to prohibit the ad- 
mission of Indians.’ 

The second section prohibits such vessel from being admitted 
to entry; and provides that, ‘‘if any such negro, mulatto, or 
other person of color, shall be landed from on board any ship 
or vessel in any of the ports or places aforesaid, or on the coast 
of any State prohibiting the admission or importation as afore- 
said, the said ship or vessel, with the tackle,’’ &c., “ shall be 
forfeited,’’? &c, 

I have not been able to discover that this law has been 
repealed or modified; and if not, the legislation of Congress is 
in perfect harmony with that of the State. It recognises the 
authority of the State to pass this law, and comes in aid of its 
enforcement. It is at least as authoritative a recognition of 
State laws inhibiting the admission of persons of color, as the 
acts of Congress of 1796 and 1799 are of the quarantine laws 
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of the several States; and this law, as well as those which it 
recognises and enforces, are within the terms of the conven- 
tion,—laws and statutes of this country; subject to which, the 
rights of commerce and navigation, secured by that compact, 
are to be enjoyed. Neither is it to be doubted that the general 
provisions of the commercial laws of the United States, which 
regulate the right of entry into the ports of the United States, 
must be construed so as to give effect to this law. 

- Such, sir, are the views which I entertain on the question 
which you have referred to me. I should not have deemed it 
necessary to enter into this extended examination of it, but for 
the conflicting opinion which appears to have been entertained 
by those to. whom the executive functions of this government 
have been heretofore confided. 

JN. MACPHERSON BERRIEN. 
To the Presipent oF THE Unrrep STarTes. 





TRANSFER OF UNEXPENDED APPROPRIATIONS. 


Moneys appropriated to the service of the War Department, and remaining un- 
expended in the treasury, may be carried to the surplus fund, without a re- 
port. from the Secretary of War, after the expiration of two yes from the 
ea'endar year in which they were appropriated. 

Moneys appropriated to the service of the War Department, and remaining wn- 
expended in the treasury, may be carried to the surplus fund within two years 
from the calendar year in which they were appropriated, upon receiving a 
report from the Secretary of War that the object for which the same were 
appropriated has been effected. 

So, also, may a like transfer be made of moneys to be paid into the treasury, 
in the hands of the Treasurer, as agent, whenever the Secretary of War shall 
report them; and of moneys once drawn from the treasury, but remaining un- 
expended, though repaid into the treasury after the appropriation shall have 
been carried to the surplus fund. 


ATTORNEY GENERAL’s OFFICE, 
March 30, 1831. 


Sir: I have before me your several communications propo- 
sing certain inquiries in relation to the acts which provide for 
and regulate the transfer of unexpended appropriations to the 
surplus fund. In that of the 28th instant, you inform me that 
circumstances have rendered it unnecessary to ask my opinion 
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on any other than the two questions propounded in your letter 
of the 17th current. To these inquiries I proceed, therefore, 
to direct my attention. oe a _ 

The act of 1795. provides (with certain exceptions, which it 
is not material to this inquiry to state) that any sum which 
shall remain unexpended upon any appropriation for more than 
two years after the expiration of the calendar year in which 
the act of appropriation shall have been passed, shall go to 
the surplus fund. Under the provisions of this act, no report is 
necessary from the Secretary of the department having the con- 
trol of the appropriation; it operates by the mere efflux of time, 
on the expiration of which the appropriation (except in the 
excepted cases) is ‘deemed to have ceased and been deter- 
mined;’’ and the obligation of the Secretary of the Treasury 
to carry it to the account ‘‘to be denominated the surplus 
fund ’’ becomes instantly operative. ‘ 

This regulation was originally introduced in an act making 
provision for the redemption of the public debt; and its object 
would seem to be, to keep the moneyed resources of the gov- 
ernment always in a condition to be applied to its actual exi- 
gencies. But the provisions of that act were obviously inade- 
quate to the attainment of the result. It might often happen 
that the object of an appropriation might be effected before the 
expiration of two years from the date of the act appropriating 
it, leaving in the treasury an unexpended balance of such ap- 
propriation. In such a case, that balance must have remained 
inactive, and incapable of being applied to the wants of the 
government during the remainder of that period. 

Again: by the acts of May, 1792, and July, 1798, the Treas- 
urer had been constituted an agent to disburse moneys which 
had been drawn from the treasury for the use of the War and 
Navy Departments: The amount of an appropriation might 
have been drawn out of the treasury under the requisition of 
the department to whose control it was subjected by the act of 
appropriation, and have been placed in the hands of the ‘T'reas- 
urer, as agent—in whose possession it might have remained 
unexpended, after the expiration of two years from the date of 
the act, or after the purpose of the appropriation had been 
effected; and yet it could not be carried to the surplus fund, 
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because the Secretary of the Treasury could have neo official 
knowledge of the fact. 

The act of 1820 seems to have been intended, because I 
think it is calculated, to provide a remedy for these defects in 
our system of finance. 

Its first section makes it ‘the idee of the Secretary of the 

Treasury to cause to be carried to the account of the surplus 
fand any moneye appropriated for the Department of War or 
of the Navy which may remain unexpended in the treasury, 
or in the hands of the Treasurer, as the agent of those depart- 
ments, whenever he. shall be informed by the Secretaries for 
those departments that the object for which the appropriation 
was made has been effected.”’ 
_ This provision meets the first case. Money unexpended is 
to pass to the surplus fund at any time, even within two years 
from the date of the appropriating act, whenever the Secretary 
of the proper department shall inform the Secretary of the 
Treasury that the object of the appropriation has been effected. 
It has reference to any period within the two years, as well 
by force of the expression, ‘‘ whenever he shall be informed,’’ 
as from the consideration that, by the provisions of the act of 
1795, such unexpended moneys in the treasury would, after 
the expiration of two years, have passed to the surplus fund 
without the repert of the Secretary of the department having 
the control of the appropriation. 

But it does more. The act of 1795 was applicable only: to 
balances remaining in the treasury; for though its terms might 
seem to admit of a larger interpretation, yet such was its con- 
struction at the treasury, and such would, for the most part, 
necessarily have been its effect; because the Secretary could 
have ‘no official knowledge of the condition of moneys with- 
drawn from the treasury on the requisition of the proper de- 
partment, and remaining unexpended in the hands of the 
Treasurer, as agent. He could have no such official knowl- 
edge; because the act of 1795 required no report from the head 
of such department, and the moneys might be suffered to re- 
main in the hands of the Treasurer, as agent—with whom, 
as such, the head of the Treasury Department had no official 
communication. The act of 1820, therefore, provides for the 





TO THE SECRETARY OF THE TREASURY. 445 





Transfer of Unexpended Appropriatione. 


transfer to the surplus fund of moneys appropriated for the War 
or Navy Department which.remain nnexpended “+ in the hands 
of the Treasurer, or agent for those departments,”’ and requires 
the Secretary of the proper department ‘‘ to cause any balance 
of moneys drawn out of the treasury, which shall remain wn- 
expended after the object for which the appropriation was made 
shall be effected, to be repaid to. the treasury;’’ and then de- 
clares that ‘‘such moneys, when so repaid, shall be carried 
to the surplus fund.’’ Thus the operation of this process of 
transfer to the surplus fund was. extended to all moneys re- 
maining unexpended ‘after the object for which the appro- 
priation was made has been effected ;’’ and at whatever. time 
that occurred, whether such moneys were in the treasury or in 
the hands of the Treasurer, as. agent, by authorizing the Secre- 
tary of the Treasury to carry them to the account of that fand 
whenever he shall be informed of that fact by the Secretary of 
the proper department; and by making it the duty of the latter 
officer, upon the occurrence of the fact, to repay into the treas: 
ury the amount of such unexpended balances, to be carried 
to that account. 

Still, there was a case to which the provisions of the law, in 
their practical operation, did not reach. It was that of moneys 
remaining in the hands of the Treasurer, as agent, after the 
expiration of two years from the date of the appropriation, the 
object of which had not been effected. Strictly, these moneys 
were within the terms of the act of 1795—moneys which, 
though drawn from the treasury by the. proper department, re- 
mained ‘‘ unexpended;”’ that is, unapplied to the objects of 
the appropriation. But they could not be. subjected to its 
operation, because they were in the hands of an agent of a 
separate department—with whom, as such, the Secretary of 
the Treasury had. no official relation, and was, consequently, 
not officially informed of the condition of the fands which 
were intrusted to him as such agent. Hence the 2d section of 
the act of 1820 provided that, ‘‘ whenever any moneys appro- 
priated to the Department of War, or of the Navy, shall re- 
main unexpended in the hands of the Treasurer, as agent of 
either of these departments, for more than two years, &c., it 
shall be the duty of the Secretary of such department to in- 
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form the Secretary of the Treasury of the fact; and the Secre- 
tary of the Treasury shall thereupon cause such moneys to be 
carried to the account of the surplus fund.’’. The Secretary: 
of the ‘l'reasury was thus to be officially informed that these 
moneys were in the hands of the agent .of the War or Navy 
Department, and authorized and required, without the further 
intervention of the Secretary of War or of the Navy, to transfer 
them to the surplus fund. 

The provisions of the acts of May, 1792, and of July, 1798, 
, to which this provision of the act of 1820 was more immedi- 
ately applicable, have been since repealed by the act of May, 
1822; which directs the payment into the treasury of moneys 
remaining in the hands of the Treasurer as agent for the War 
and Navy Departments; and requires that moneys for the use 
of those departments shall thereafter be drawn from the treas- 
ury by warrant from the Secretary of the Treasury, on the 
réquisition of the Secretary of the proper department. The 
balance of all appropriations, for which requisitions have not 
been given by the proper department, thus remains in the 
treasury, subject, at the expiration of the limited period, to be 
transferred to the surplus fund. | 

I apprehend, therefore, that both the questions which you 
have proposed, must be answered affirmatively— 

That moneys appropriated to the service of the War Depart- 
ment, and unexpended in the treasury, may be carried to the 
surplus fund, after the expiration of two years from the calen- 
dar year in which they were appropriated, without a report 
from the Secretary of War that such moneys are no longer 
required; that such moneys, remaining unexpended in the 
treasniry, become liable to this transfer by the mere efflux of 
time. 

And that the report of the Secretary of War is only neces- 
sary— 

1. When the moneys remain unexpended in the treasury 
at a period within the two years, and the object of the appro- 
priation has been effected; or, 

2. When such moneys, under like circumstances, are in the 
hands of the Treasurer as agent for that department—in which 
jatter case, the Secretary of War is required to cause such 
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moneys to be repaid into the treasury; and they are then, by 
the express terms of the act, subjected to transfer to the surplus 
fund; or, 


3. When, after the expiration of two years from the date of 
the appropriation, such moneys are in the hands of such agent; 
in which event, the Secretary of War is required to report the 
fact to the Secretary of the Treasury, whose duty it then be- 
comes to cause them to be transferred to the surplus fund, 
without any further intervention of the Secretary of War. 


I think, also, that moneys which, having been drawn from 
the treasury, and. which, having remained unexpended in the 
hands of the Treasurer as agent, have been repaid into the 
treasury after the appropriation from which they were drawn 
had been carried to the surplus fund, must also be carried to 
that fund on being so repaid; that they are subject, on such 
repayment, to the same rule which controls the original appro- 
priation of which they formed a part. 


Such repayment must take place either within two years 
from the date of the appropriation, or after the expiration of 
that period. In the former case, it would occur after the object 
for which the appropriation was made had been effected; and 
then, by the express terms of the first section of the law of 
1820, such repaid moneys would pass to the surplus fund. In 
the latter, by the provisions of the second section of the same 
act, the money would so pass from the hands of the particular 
agent, upon information from the proper department to the Sec- 
retary of the Treasury of the fact that it was there. If, instead 
of notifying this fact to the Secretary of the Treasury, and 
leaving him, in terms of the act, ‘‘ to cause such moneys. to 
be carried to. the account of the surplus fund,” it is withdrawn 
from the hands of the particular agent, and repaid into. the 
treasury by the Secretary of War or of the Navy, the same 
result is produced by operation of law, It is then money re- 
maining unexpended in the treasury (that is, not applied to the 
objects for which it was appropriated) for more than two years 
after the expiration of the calendar year in which the act of 
appropriation was passed. ‘These facts are officially notified to 
the Secretary of the Treasury, without any report from the 


448 HON. JOHN MACPHERSON BERRIEN 





Ship-Masters and Seamen. 


Secretary of War or of the Navy,. by the act of repayment, 
and by the terms of the law making the appropriation. 

You will, of course, perceive that the foregoing observa. 
tions which relate to the balance of appropriations remaining 
unexpended in the hands of the T'reasurer, as agent for the 
War or Navy Department, and to the repayment of such bal- 
ances into the treasury, are made merely to show the operation 
of the act of 1820, as applicable to the course of proceeding 
under the acts of 1792 and 1795. The act of 1822, by pre- 
scribing a different mode of drawing from the treasury moneys 
appropriated to the Service of the War and Navy Departments, 
has rendered its provisions in this regard inapplicable, because 
they have ceased to be necessary, 

JN. MACPHERSON BERRIEN. 

To the SecaeTaRy OF THE TREASURY. 





SHIP-MASTERS AND SEAMEN. 


The provisions of the act of the 28th February, 1803, in relation to the extra 
wages of American seamen, to be paid to the consul where the ship is sold 
and her crew discharged in a foreign country, are confined to vessels owned 
by citizens of the United States, and conune a part of our mercantile 
marine by sailing under our flag. 

American seamen on foreign veseels must look to the laws of the country undér 
whose flag they sail, for remuneration and protection in such emergencies. 


ATTORNEY GENERAL’s OFFICE, 
_ April 2, 1831. 


Sir: In answer to the inquiry contained in your note of yes- 
terday, I have to state to you my opinion that the provisions of 
the act of the 28th February, 1803, are confined to vessels 
owned by citizens of the United States, and constituting 4 part 
of her mercantile marine by sailing under her flag. 

The Ist and 2d sections of the act relate, in terms, to vessels 
bound on foreign voyages from ports of the United States, and 
prescribe certain duties to the masters on their return thereto. 
The 3d seems to me to have been intended to operate upon the 
same subjects. In the event of the sale of the ship and the 
discharge of the mariners in a foreign country, it requires the 
master to produce to the consul ‘the list of his ship’s com- 
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pany, certified as aforesaid ;’’ that is, certified in the manner 
specified in the 1st section, by the American collector, on her 
outward voyage from a port of the United States. Such a 
regulation cannot, I apprehend, be applicable to the mercantile 
marine of a foreign nation or people, although American seamen 
may be employed on board their vessels, and American citizens 
may be interested in them as owners. It belongs to such for- 
eign nation or people to govern its own marine by regulations, 
which the master and mariners who sail under the flag of such 
nation or people are bound to observe, and to.which they must 
look for protection. 
JN. MACPHERSON Sa 
To the SecrETARY oF Stave. 
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OPINIONS 
| 8 oF | | 
HON. ROGER B. TANEY, OF MARYLAND: 


_ APPOINTED JULY 2@, 1831. 


CONCERNING INSOLVENT DEBTORS TO THE UNITED STATES. 


The term “insolvent debtors,’ contained in the act of Congress of March 2, 
1831, means persons who were in a state of known insolvency, mianifested 
by some notorious act of bankruptcy on or prior to the Ist of January, 1831. 

The release of one of two partners, or of one of two or more obligors in a cus- 
tom-house bond, will discharge the other or others, unless the latter execute a 
proper instrument preserving their liability. 

Applications must be made, and the oath or affirmation necessary must be taken, 
not by an attorney, but by the debtor himself. 


ATTORNEY GENERAL’S Orrice, 
3 July 28, 1831. 


Sir: I use the first moment in my power to reply to the 
questions proposed by Mr. Ingham and yourself, in your sev- 
eral letters of June L6th, June 29th, and July 18th, in relation 
to the act of Congress of March 2, 1831, entitled ‘‘ An act for 
the relief of certain insolvent debtors of the United States.”’ 

1. The release of one of two partners will, in my opinion, 
discharge the other; and the release of one of the obligors in 
a custom-house bond would also discharge the others. If the 
solvent partner, or the other obligors, agree to continue liable, 
and execute a proper instrument for that purpose, the insol- 
vent party may be released without injury to the public. Itis 
‘difficult to suggest any general form in which this security shall 
be given in order to secure the liability of the parties not in- 
tended to be discharged; for it will be necessary so to arrange 
it in every case, as to preserve not only the personal obligation 
of the parties, but also any liens which the United States may 
have acquired; and it would, therefore, be advisable that the 
agreement to release should always be made on condition that 
the debtor produces to the department the documents and in- 
' struments necessary to preserve the liability of the other debt- 
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ors and the. liens which the United States have obtained; and 
that the release should not be execwted until the Solicitor of 
the Treasury certifies that this has been done. 

2. It is quite clear that the application cannot be made by 
attorney, and that the oath or affirmation mentioned in the 1st 
section must be made by the debtor himself. 

3. The term ‘‘insolvent debtors’ in the act of Congress 
means a person who, on or before the Ist of January last, was 
in a state of known insolvency, manifested by some notorious 
act pursuant to law; and the party whose case is stated in your 
letter of the 18th instant is not, in my opinion, entitled to a 
release. i 
| : R. B. TANEY. 

‘Fo the SEcRETARY OF THE TREASURY. 





DIAMONDS OF THE PRINCESS OF ORANGE—SURRENDER. 


The President of the United States has no power to order the delivery of dia- 
monds and precious stones of the Princess of Orange, referred to in the nate 

_ of:Chevalier Huygens. 

Nor will he be justified in directing the surrender of the person pon whom & 
part of the stolen articles may have been found, as there is no stipalation be- 
tween the two governments for the mutual delivery of fugitives from justice. 


OFFICE OF THE ATTORNEY GENERAL, 
August 4, 1831. 


Srr: In reply to the questions proposed to me in your note 
of yesterday, I have the honor to state: 

Ist. That, in my opinion, the President of the United States 
has not the power to order the delivery of the diamonds and 
precious stones referred to in the note of the Chevalier Huy* 
gens. The courts of justice alone have the power to decide 
upon the ownership of the property; and the court, upon proper 
proceedings, will award the possession to the party who may 
appear to. be entitled. | 

2d. As there is no stipulation by treaty between the two gov- 
ernments for the mutuul delivery of fugitives from justice, I 
think the President would not be justified in directing the sur- 
render of the person upon whom a part of the stolen articles 


TO THE SECRETARY OF STATE. 153 


Allowance to Ministers for Office Rent. 





may have’ been found, in order that he may be brought to trial 

in the country where he is eupposed to have committed the 
robbery. 

| | . R. B. TANEY. 

To the Secrerary or Stare. 





ALLOWANCE TO MINISTERS FOR OFFICE RENT. 


The minister t6 Madrid is not entitled to charge for office rent, although similar 
charges have been allowed to our ministers to London and Paris, the same 
not being warranted by law, nor having been the. usage of the government. 


Arrorney GeNEeRAL’s OFFICE, ; 
August 5, 1831. 


Str: I have examined the act of Congress of May 29, 1830, 
entitled “ An act providing for the settlement of the accounts. 
of certain diplomatic functionaries;’? and have read and con- 
sidered the three letters of Mr. Alexander H. Everett, late min- 
ister of the United States in Spain, appealing from and remon- 
strating against the decision’ of the Fifth Auditor of the Treas- 
ury in the adjustment of his public accounts, by the rejection 
of a charge which they contained for office-rent at Madrid. 

The act of Congress' authorizes the expenditures charged to 
be allowed, as far as they shall appear to have been sanctioned 
by the instructions from the Department of State; and Mr. 
Everett does not propose to support it on that ground, but he 
insists that it has a just and equitable foundation in usage. 

It appears, from the papers béfore me, that it has been the 
usage to allow office rent to the ministers at London and Paris; 
and Mr. Everett, being informed by Mr. Smith of this usage, 
inferred that the same allowance would be made to the minister 
at Madrid. In this, it seems, he was mistaken. The charge 
in question has never been allowed to the minister at that court. 

The act of Congress dees not authorize the charge, however 
just and equitable it may be, unless it is founded in usage; and 
the usage to allow such a charge to the minister at London and 
Paris cannot, under this law, authorize the allowance to the 
minister in Spain, where the usage has been otherwise. In 
order to justify the admission of the claim, it must be one 
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which the practice of the government has sanctiofed, and 
which it has been usual to allow; and, as it has been usual 
not to allow a charge of this description to the minister at 
Madrid, I think it cannot, according to the plain won of the 
act of Congress, be allowed to Mr. Everett. 

The right to the allowance in question must depend on the 
words of the law, and cannot be influenced by the language 
used in the President’s message and the documents accom- 
panying it. It is unnecessary, therefore, to inquire whether 
the: message, upon its fair construction, taken in connexion 
with the documents, can be considered as stating that this par- 
ticular item has a foundation in usage. I think it cannot be 
so construed. But I do not pursue the inquiry, because, in 
my opinion, thie language of the message cannot give to the 
law an interpretation different from that which its own words 
lmnport. 

The claim of Mr. Everett is, without doubt, a just and equi- 
table one. He paid the money to the secretaries of legation, 
under the belief that they were entitled to it, and that he might 
lawfully ¢gharge it to the government; and his equity arises 
from the omission of the government to inform him that it 
would not be. allowed, after the notice given by him that he 
had made the charge, and should continue it, if it were not 
disapproved by the government. But, as the act of Congress 
authorizes those charges only to be allowed which had been 
sanctioned by instructions from the Department of State, or 
had a just and equitable foundation in usage, and as the claim 
in question does not come within either of these descriptions, 
I do not think it can be allowed, although it is just and equita- 
ble on other grounds. 

R. B. TANEY. 


4 


To the SECRETARY OF STATE. 





PATENTS, PATENT OFFICE, AND CLERKS. 


The department acts ministerially rather than judicially in granting patents for 
useful inventions. 

Where patents for inventions have been issued and afterwards cancelled by peti- 
tion of the patentees, and others bearing the same date, comprising additional 
improvements, issued in their favor, others may afterwards issue for the addi- 
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tional improvements alone, taking date from the time when the second patents 
were issued. 

The rights secured by letters of patent are the subjects of judicial, not of execu- 
tive decision. When all the laws and forms have been complied with, patents 
issue without inquiry as to the precise rights they confer. 


Patents may be surrendered by parties to whom they were granted, and new 
ones taken, including additional improvements. 


Copies of papers belonging to the Patent Office may not be made by individuala, 
but should be made by the proper officer, and fees received therefor and paid 
‘into the treasury. 

No more clerks in the Patent Office can be aeted and paid by the Secretary 
than are particularly authorized by the acts of Congress; nor can any higher 
allowance be made to, them than is authorized by the act of 20th April, 1818. 


OFFICE oF THE ATTORNEY GENERAL, 
August 7, 1831. 


Sir: In reply: to the questions proposed by you at the in- 
stance of the superintendent of the Patent eines) I have the 
honor to state— | 


1. That, in my opinion, the department acts tiie minis- 
terially than judicially in granting patents for useful inventions; 
and where a patent: has been issued, and afterwards cancelled 
by petition of the patentee, and another bearing the same date, 
comprising an additional improvement, issued in his favor, I 
think.a patent may afterwards issue for the said additional im- 
provement alone—taking date from the time when the second 
patent ‘above mentioned was issued. I am not prepared to say 
that the patent for the additional improvement only would con- 
fer any right on the patentee, or secure to him the exclusive 
right to the additional improvement, after the expiration of the 
patent in which it is first mentioned. But the right he claims 
under the patent laws is a question proper for judicial decision; 
and the issuing of the patent appears to be necessary in order 
to enable him to try his title. A patent issues from the Patent 
Office upon the representation of the party, without entering 
into an examination of the question of right. All the proceed- 
ings are ez parte on the subject of patents, except in the case 
of interfering applications. And when all the forms prescribed - 
by law have been complied with, 1 think a patent may law. 
fully issue, without inquiring whether it will confer any right. 
on the patentee. The legal effect of the patent, and the title 


456 HON. ROGER B. TANEY : | 





Patents, Patent Office, and Clerks. 


acquired under it, according to the true construction of the 
patent laws, will remain open for the decision of the court. — 

A contrary practice might be unjust to the inventor; for if 
the department refused to issue the patent on the ground that 
the party was not, under the patent laws, entitled to the exclu- 
sive use of the invention for the period claimed, and this opin- 
ion happened to be an erroneous one, the party has no appeal; 
and, although he may have a lawful right, he will yet, in such 
a case, be without a remedy. 

" 2. As a patent is granted for the benefit of the party, I per- 
celve no reason why he should not be permitted to surrender 
it, and take a new one, including an additional improvement, 
and having the same date with the original patent. Whether 
the new patent thus obtained would confer on him any right, 
would, as in the case before mentioned, be a question open for 
judicial decision. It certainly would not be proper to erase or 
obliterate the first patent from the records of the office. The 
records should preserve the full history of the transaction. 
The first patent, and the proceedings to obtain it, should re- 
main on the records; the surrender, and the time, form, and 
manner in which it was made, should also appear; as well as 
the second patent itself, and the time it was issued, and alt 
the proceedings by which it was obtained, and which are con- 
nected with it. The legal effect of these proceedings, taken 
together, and the rights acquired under them, would afterwards 
be a proper subject for judicial inquiry and decision. 

3. No individual ought to be permitted to take copies of 
papers belonging to the Patent Office. The copies should be 
rnade by the proper officer, and the fee of twenty-five cents per 
handred words invariably charged and received, and paid into 
the treasury. 

4. The different acts of Congress on the subject of the fourth 
question are not entirely free from difficulty. But, in my opin- 
ion, the Secretary of State cannot employ any more clerks in 
the Patent Office than those particularly authorized by the acts 
of Congress, and cannot use the money received for patents, 
or for copies from the Patent Office, for the purpose of employ- 
ing and paying other persons to be engaged in the duties of 
that office. By the act of April 20th, 1818, no higher or other 
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allowance shall be made to any clerk in the departments or 
offices than is authorized by that act; and this provision (ex- 
cept in so far as the number of clerks. may have been altered 
by subsequent legislation) is still in force, and deprives the 
head of the department of the power to pay money for clerk 
hire to any person employed in the Patent Office beyond the 
number named in the acts of Congress, or to any one whose 
compensation is not fixed by law. 
R. B. TANEY. 
To the Secretary or Strate. 





DUTIES OF ACCOUNTING OFFICERS NOT JUDICIAL. 


It is foreign to the powers and duties of the Treasury Department to investigate 
the facts and circumstances alleged to exist by a surety to a bond given to the 
United States, and by him paid, concerning a certain trust fund, in which he 
claims an interest, created by an assignment of the principal debtor. 


ATTORNEY GENERAL’s OFFICE, 
August 19, 1531. 

Srr: In obedience to your direction, 1 have examined the 
claim of Mr. Goodman, and have read the argument of Mr. 
Wilson in support of it. 

The material facts are sufficiently set forth in the argument 
presented by Mr. Wilson. It appears that a judgment was 
obtained against Mr. Goodman on the bond in which he was 
surety, and that he paid the whole amount to the district attor- 
ney; and that, at the time he so made the payment, he was 
indebted to the United States in the full amount of the bond. 
For if he had a right to demand that a proportion of the trust- 
fund created by the assignments of Weyman to West should 
be applied to the discharge of this bond, yet, in point of fact, 
ng part of it had been so applied; and he still remained debtor 
to the United States, and liable to them for the whole amount 
originally due. There was, therefore, no overpayment made 
by Goodman. He paid what he then owed, and he paid 
nothing more. 

But it is said, in support of the claim he now makes, that he 
- was entitled to a ratable proportion of the money arising from 
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the assignments of Weyman to West; and, as the whole pro- 
ceeds of these. assignments have ‘been paid to the United States 
in discharge of other bonds of Weyman, in which other per- 
sons were: sureties, that the United States ought to repay to 
Goodman the proportion of the trust-fund which was intended 
for his indemnity. And he asks the Secretary of the Treasury 
to order the collector to ascertain and pay the amount to which 
he is thus entitled, and relies on the opinion of the circuit 
court as sufficient to entitle him to the relief he is now claiming. 
I cannot concur in this view of the case. Ido not question 
the opinion given by the circuit court. It is admitted to be 
correct. But the court have not said that the United States are 
bound to refund the money claimed by Mr, Goodman. Nor 
have the circuit court expressed any opinion on the rights or 
obligations of the United States in relation to this subject. 
The controversy was between sureties in different bonds, con- 
tending with one another for the trust-fund; and the decision 
was made on their respective rights under the assignments. 
It does not appear that the United States had any interest in 
the issue of that suit; and it is admitted that they have not 
received more money than was actually due on Weyman’s 
bond. The error complained of is, that the assets of Weyman 
were misapplied by the trustee, or those who had the control 
of the trust-fund; and that money which ought to have been 
appropriated out of that fund to the relief of Goodman, and 
towards the discharge of the bond in which he was surety, 
was improperly applied for the benefit of other sureties in other 
bonds. | 
Assuming this to be the case, and that the trust-fund has 
been misapplied, it does not by any means follow that the 
Treasury Department is the proper forum in which Mr. Good- 
man should seek relief. His claim is not for an overpayment 
made by him, for he paid no more than was due at the time. 
But he is seeking to recover a proportion of a fund which was 
created for his indemnity and that of others, and which fund 
has been improperly distributed, and to his injury. If the fund 
has been misapplied, and sureties in other bonds have received 
more than their proportion of it, it is the province of a court 
of chancery to decide how much Goodman is entitled to re- 
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cover; who are responsible for his proportion; and what sums 
of money the several parties shall contribute, if more than one 
should be held to be liable. ‘The adjustment of such accounts, 
and the investigation of the principles on which they depend, 
appear to be foreign to the powers and duties of a Secretary of 
the Treasury. It belongs to the judiciary. ‘The controversy, 
in all its bearings, is one proper for judicial investigation and 
decision. And,in my opinion, it ought to take that course; 
and is nota case in which the Treasury Department have a 
right to interpose. 
R. B. TANEY. 
To the Presipent or THE Unrrep States. 





MARSHAL’S FEES WHERE DEBTORS ARE DISCHARGED. 


There.is no act of Congress which makes the United States liable for the mar- 
shal’s fees in the case of the discharge of a debtor from imprisonment; and the 
Treasury Department, therefore, is not authorized to pay a claim made for 
them. 


° 


ATTORNEY GENERAL’S OFFICE, 
August 19, 1831. 


Sir: Mr. Morris offers evidence to show that the discharge 
of Halleck and Barker, by the Secretary of the Treasury, pre- 
vented him from recovering the fees due from them; and he 
claims to be paid by the United States the amount of the loss 
he has thus sustained. _ ' 

' It is not, I understand, contended on the part of Mr. Morris 
that the mere act of granting a general discharge from imprison- 
ment will render the government in all cases debtor to the mar- 
shal for the fees due from the prisoner. Such a proposition 
would be clearly untenable; for there can be no foundation for 
a claim against the United States, unless the marshal has sus- 
tained some loss by the discharge granted by the Secretary. 

“The claim in question is supposed to rest on the injury done 
to the marshal. He asks for the payment of money which he 
alleges he lost by the discharge of the debtors. If, in cases of 
this description, the marshal is entitled to relief, his right is an 
equitable, and. not a legal one; and Congress is the proper 
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tribunal to decide on its validity. And Judge Livingston, I 
presume, viewed the: subject in the same light, and looked to 
an application to Congress, when he expressed the opinion 
that it was right and just that the marshal should receive his 
fees in this.case from the government. 

There is no act of Congress which makes the United States 
liable for the marshal’s fees, in the case of the discharge of a- 
debtor from imprisonment; and, in the absence of any legisla-: 
tive provision on the subject, I think the Treasury Department 
is not authorized to pay the claim made by Mr. Morris. 

| R. B. TANEY. 
To the Secretary oF THE TREASURY. 





_ COURTS-MARTIAL. 


Whether the oaths of members of courts-martial may be considered to apply 
to all the cases that come before the courts where the warrants specify them, 
or where the cases are properly indicated.—(See opinion of Mr. Berrien, No- 
vember 6, 1829.) 

If it has been the usage since that opinion was given for members of courts- 
martial to take the oath but once, and the practice has been sanctioned by 
the government, it has been a sufficient evidence of the construction of the 
law by the authority competent to expound it. 


ArrorNey GENERAL’S OFFICE, 
September 1, 1831. 


Srr: In reply to your note of yesterday, I have the honor to 
state that I have examined the act of Congress :to which you 
refer, and also the proceedings of the court in the cases of 
Master Commandant Ramage and Passed Midshipman Wm. 
C. Homes. 

I find, on inquiry, that the question you propose to me has 
been heretofore considered, and the opinion of the late Attorney 
General taken upon it by the then Secretary of the Navy. The 
opinion is dated November 6, 1829, and I beg leave to call 
your attention to it. The act of Congress is not particularly 
mentioned in that case; but the point submitted to the Attor- 
ney General involved the construction of this law, and I pre- 
sume it was 6xamined and considered before he expressed his 
opinion. Mr. Berrien, you will perceive, supposed that the 
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proceedings would be valid in a case like that of Midshipman 
Homes, provided such a form of proceeding was sanctioned by 
usage and precedent. 

I have no means of learning what has been the practice of 
the naval courts-martial, or the government, before or since the 
Opinion given by Mr. Berrien. You can readily ascertain it, I 
presume, from the papers in your department. And if it has 
been the usage, since this opinion was given, for the members 
of the court to take the oath but once, and this practice has 
been sanctioned by the government, I should regard such 
usage and practice as sufficient evidence of the construction 
given to the law in question by the competent authorities, and 
that the oath directed to be taken was held by them to apply 
to all the cases that should come before the court. Whenever 
a law has received a certain interpretation by those whose duty 
it is to administer it, and has been acted on accordingly in 
a succession of cases, the construction so adopted ought not, 
I think, to be departed from, unless it is manifestly erroneous 
and works injustice. And if the proceedings in the case of 
Mr. Homes are found to correspond with the usage in such 
cases, I think they ought to be supported, and that the sen- 
tence may lawfilly be carried into execution. 

But, in the absence of any practice or precedent upon this 
subject, I should say that, in my opinion, the words of the law 
imply that the oath is to be taken in every case, and that the 
omission to do so in the case of Mr. Homes would render the 
proceedings against him invalid and void. 

The sentence can be sustained, I think, only on the ground 
that the law in question had, in like cases, received a con- 
struction to which the court conformed in their proceedings; 
and ‘whether such a practice and usage has prevailed, must be 
decided by the papers and records of the Navy Department 
In the case in which Mr. Berrien’s opinion was called for, 
there must have been a decision on the same point; and, as it 
was a case decided on consideration and advisement, it would 
be safe to take the interpretation then given to the law; for the 
whole question is one of form, and no injustice is done by 
either interpretation, For if the oath is to be taken but once, 
it must be on the ground that it applies to all the cases that 
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may come before the court. The accused has, therefore, upon 
this construction, the same security, and the same hold on the 
conscience of the court, that he would have if the oath were 
taken in his particular case. | 


9 | R. B. TANEY. 
To the SECRETARY OF THE Navy. 





TREATY WITH THE CHOCTAWS. 


The fourteenth article of the treaty provides for those who desire to remain and 
become citizens of the United States, and their title is made to depend upon a 
residence of five years on the land with the intention of becoming citizens. 

The nineteenth article provides absolutely for those who may not desire to re- 
main and become citizens of the United. States. 


ATTORNEY GENERAL’S OFFICE, 
| September 9, 1831. 


Str: In obedience to. your direction, I have examined and 
considered the claim of Mr. Pitchlynn, under the treaty with 
the Choctaws, as stated in his letter of the 18th of August, 
1831. | 

The stipulations in the 14th and 19th articles of the treaty, 
when considered together, are not entirely free from ambiguity, 
and I have felt some difficulty in coming to a satisfactory con- 
clusion. But, upon comparing the provisions of the two arti- 
cles together, and considering the general object and. scope of 
the treaty, these two articles appear to be intended for different 
classes of persons. The fourteenth article provides for those 
who desire to remain and become citizens of the United States, 
and their title is made to depend upon a residence of five years 
on the land, with the intention of becoming citizens. The 
provision for the persons named or described in the 19th sec- 
tion is absolute, and is made for those who may not desire to 
remain and become citizens of the United States. Their title 
is not to depend on future residence, or the intention to be- 
come citizens. 

Any head of a family, if he desires to become a citizen, may 
avail himself of the provisions of the 14th article. But I think 
the same person cannot take the benefit of the provision made 
for both classes. If he determines to remain and become a 
Citizen of the United States, and takes the land allotted to per- 
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sons of that description, he cannot, at the same time, take the 
benefit of stipulations which were made in his favor on the 
ground that he might not desire to remain and become a citi- 
zen. If he elects to take under the 14th article, he must relin- 
quish his claim under the 19th. It could not have been the 
intention of the treaty to allow the heads of families mentioned 
in the 19th article to come in also under the 14th, so as to allow 
a double provision for them. And if Mr. Pitchlynn is allowed 
to take under both articles, the heads of families mentioned in 
the 19th article must be allowed the same privileges; and this, 
in my opinion, was not intended to be given to them. 

Mr. Pitchlynn may; therefore, in right of his wife and chil- 
dren, avail himself of the provision in the 14th article; but, if 
he does so, he must relinquish what is given in the 19th. He 
may take either, but cannot take both. 

This construction of the treaty appears to me to be war- 
ranted by its language, and to be also just and fair to all par- 
ties; and is respectfully submitted to your consideration. 

R. B. ahaa: 

To the Prestpent oF THE UNITED STATES. 





ACCOUNTS AND ACCOUNTING OFFICERS. 


There is no law inhibiting accounting officers from allowing interest to claim- 
ants if it shall appear that interest is justly due them. 

Lapse of time, whilst it furnishes strong presumptive evidence against the jus- 
tice of claims, is no bar to payment. The delay may be accounted for. 

Where a claim has been rejected by the accounting officers, and their decision 
has been confirmed by the Secretary of War on appeal, it is doubtful whether 

_the successor of the latter can review his decision. The party may carry his 
appeal to the President, who may affirm or reverse the decision. If he affirm, 
the claimant has no remedy except at the hands of Congress, the decision 

_ being conclusive so far as the executive department is concerned, unless there 
shall have been mistakes in matters of fact arising from errors in calculation, 
or the absence of material testimony afterwards discovered. 

Unless claims finally decided by the proper department shall in general be con- 
sidered res judicata, every change in the officers thereof will produce a new 
hearing of the same, and the accounts of the government will remain open and 
undecided. 


Arrorney GENERAL’s OFFICE, 
! September 10, 1831. 
Sir: In stigty to the questions you have put to me in the 
case of Major Tharp, I answer— 
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1. That I am not aware of any statute of the United States 
that forbids the Secretary of War, or the accounting officers, 
to allow interest to a claimant, if it should appear that interest 
is justly due to him. As the United States are always ready 
to pay when a claim is presented supported by proper vouch- 
ers, it can rarely, if ever, happen that they are justly charge- 
able with interest; because it is the fault of the claimant if he 
delays presenting his claim, or does not bring forward the 
proper vouchers to prove it and justify its payment. But if in 
‘Major Tharp’s case, or in any other, the Secretary of War, 
upon a review of the whole evidence, should be of opinion 
that interest is justly due to the claimant, I think he may 
legally allow it. 

2. The fact that the claim is one of old standing is not an 
absolute bar to its payment. The great lapse of time furnishes 
strong presumptive evidence against its justice, and leads to 
the conclusion, that, when the transaction was recent, and all 
the facts connected with it more easily ascertained, sufficient 
evidence may have been before the accounting officers to jus- 
tify them in refusing to allow the claim. Yet this is but pre- 
sumption and inference, and may be rebutted by other evidence 
accounting for the delay, and explaining that it arose from 
other causes. | 

3. Where a claim has been presented, and, upon the whole 
evidence, rejected by the accounting officers, and, upon an 
appeal to the Secretary of War, their decision has been con- 
* firmed, I doubt whether it is regular for his successor in that 
office to review his decision. The party may carry his appeal 
from the Secretary of War before the President; and if the 
President affirms the decision, his remedy, if he supposes in- 
justice is done to him, must be found in an application to 
Congress. . For if a final decision, upon a knowledge of all 
the facts, made by an officer authorized to decide on claims 
against the government, is liable to be opened and reviewed 
by his successor in office, every change in the officer will pro- 
duce a new hearing of the claim, and the accounts of the 
government will always remain open and unsettled. An erro- 
neous decision of the officer in favor of the claimant, and the 
payment of the money, become conclusive on their successors 
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in office and the government. And as the claimant has the .: 
right of appeal, in the first place, to the superior officers of the 
executive branch of the government, and afterwards to Con- 
gress, | do not perceive any injustice in making the decisions 
of. the officers against a claimant equally binding on their suc- 
cessors. I do not mean to embrace in this rule decisions 
founded on mistakes in matters of fact, arising from errors in 
calculation, or the absence of material testimony afterwards 
discovered or produced. 

4. 'The claim made by Major Tharp on the bill of exchange 
is not embraced by the act of Congress entitled ‘‘An act for 
the relief of William Tharp,’’ approved May 22,1826. That 
law, in plain words, limits the authority it confers on the ac- 
counting officers to claims ‘‘ for debts due to him from deceased 
and .deserted non-commissioned officers and soldiers;’’ and 
does not extend it to his claims generally, nor to the claim on 
this bill of exchange. 


R. B. TANEY. 
To the Secretary or War. 





CHOCTAW RESERVES UNDER SUPPLEMENTAL TREATY. 


The President has the power to approve the sale of any of the reserves under the 
supplement to the Choctaw treaty of 1825, although. the same is derived only 
by construing both instruments together as forming but one treaty. 

The reservations are absolute; and the power to sell must be implied, to give 
them value to the parties. 

A mistake in the Christian name of a reseryee may be explained by parol; yet, 
as precedents are to the contrary, a reference to Congress is recommended. 

The sale may be approved either before or after survey, at the discretion of the 
President; who also has power to accept a relinquishment of title from any 
chief, and to pay fifty cents per acre. 

Technical rules of construction ought never to be applied to such treaties; but 
they should be construed liberally according to their spirit, and so as to give 
the Indians all the advantages and facilities in their removal which appear to 
have been er 


ArrorNEy GENERAL’s OFFICE, 
November 1, 1831. 
Sir: In answer to the questions proposed to me in your note 
of yesterday, and which have grown out of the execution of 
Vor, u—30 
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the Choctaw treaty of September, 1830, I beg leave respectfully 
to submit the following opinion: 

1. I think the President has the power to approve the sale 
of any of the reserves made in the supplemental treaty. Al- 
though this power is not given in express terms by that instru- 
ment, yet the whole treaty must be construed together as form- 
ing but one treaty. And it would seem, from the nature and 
character of the reserves made in the agreement, that it was 
the intention of the contracting parties to place them on the 
same footing with the like reservations made before. The 
reserves in question are not made on the condition of remain- 
ing and becoming citizens; but are absolute, and made in favor 
of persons who may be expected to remove. The power to 
sell, therefore, although not expressly given to them, must in 
justice be implied; as the reservations would otherwise be of 
little value to the parties. And if the power to sell is implied, 
the limitation on that power, which requires the approval of 
the sale by the President, ought to be implied with it; because 
it was introduced, I presume, for the protection of the Indians, 
and to prevent them from selling their property for a trifling 
and inadequate consideration. 

As regards the mistake in the names. If there had been no 
precedent on the subject, I should have said that proof might 
be received for the purpose of showing that Alexander I’. Ma- 
gagha is the person who was intended to be provided for under 
the description of T. Magaglia in the supplemental treaty; and 
that the statement of Major Eaton and General Coffee would 
be sufficient to establish the fact, and justify the President in 
approving the sale made by Alexander F. Magagha. But I 
find that a similar mistake in a name occurred in a treaty held 
with the Pottawatomie tribe, in September, 1828, and, upon 
the discovery of the mistake, it was deemed necessary tu bring 
the subject before Congress, who passed a law authorizing the 
payrnent to be made to the person intended. (See act of March 
25, 1830, ch. 46.) Under such circumstances it is perhaps 
not proper to depart from established precedent, and the error 
committed in the Christian name of Magagha had better be 
left for the correction of Congress. ~ 

2. The President may, in my opinion, approve the sales of 
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reservations under the treaty, before they are surveyed and the 
boundaries actually ascertained. It is, however, a matter in 
his discretion; and if, in his judgment, either the public inter- 
est or the interest of the Choctaws would be promoted by re- 
fusing to approve of any sale until the land is actually laid off 
to the person entitled, he may unquestionably withhold it until 
the survey has been made and the boundaries ascertained; and 
then approve, or refuse to approve the sale, as to him shall 
seem just. 

3. The language of that clause in the treaty which gives the 
President the power to pay fifty cents an acre for reservations; 
would, according to its strict and literal interpretation, seem to 
imply that the reservations for the chiefs and others named in 
the treaty were not embraced in this provision. But itis man- 
ifestly for the interest of the Choctaws that this power of pur- 
chase by the government should exist as to all the reservations; 
because, if the persons entitled are unable to sell before their 
removal, and prefer accepting the fifty cents per acre rather 
than wait for an individual purchaser, it enables the govern- 
ment to give them this compensation as soon as they arrive 
at their new homes, when, for the most part, it would be very 


‘convenient for them to receive it. 


In an instrument of this sort, and made with such persons 
as the Choctaws, I do not think that strict and technical rules 
of construction should be applied to it. It ought to be ex- 
pounded liberally, according to its spirit, so as to give the In- 
dians all the advantages and facilities in their removal, which 
appears to have been contemplated by the general scope and 
spirit of the treaty. And this rule of construction is sanctioned 
by the clause at the end of the 8th article, which stipulates 
that, whenever well founded doubts shall arise, it shall be 
construed most favorably towards the Choctaws. And regard- 
ing the subject in this light, and looking to the objects of 
the treaty, I think that, according to a fair and liberal inter- 
pretation of its terms and provisions, the President has the 
power to accept from any of the chiefs named a relinquish- 
ment of his title, and to direct him to be paid fifty cents per 
acre for it. 
| i | R. B. TANEY. 
To the Presipenr or THe Unrrep States. 
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CONTRACT FOR RETURN OF A DISCHARGED SEAMAN. 


The public interest requiring that American seamen should not be discharged 
abroad, nor set on foreign shores in foreigw ports, where they may be tempted 
to enter into foreign employment, to the loss of our service, the government 
has given instructions to commanders to send bome their discharged seamen 
at the expense of the United States. 


But where a merchantman received a seaman on board, for the purpose of bring- 
ing him home, and brought him only half the way, when he voluntarily left, 
the captain cannot justly claim full pay for the voyage, but ad @ COMpensa- 
tion for the distance he brought him. 


ATTORNEY GENERAL’S OFFICE, 
November 3, 1831. 


Sir: I have examined the papers relating to the claim made 
on behalf of Captain Foss, for the passage of Thomas Denny, 
ordinary seaman, discharged from the United States ship Bran- 
dywine, at Valparaiso, and placed on board the Maria Tufton 
(commanded by Captain Foss) for the purpose of being brought 
home. 


Where an individual engages his own passage, and pays the 
money in advance, and, after the voyage is begun, voluntarily 
leaves the vessel before it is completed, he certainly is not en- 
titled to a deduction from the amount agreed on, nor to. a 
return of any portion of the sum paid. Bat I think the rule 
is otherwise where an officer of the United States, in obedi- 
ence to the standing instructions of the Navy Department, 
places a seaman on board of a merchant vessel for the pur- 
pose of having him brought home at the expense of the gov- 
ernment. 


The seaman is sent to the United States, not only as an act 
of justice to him, but also because the public interest requires 
that he should not be discharged and set on shore in a foreign 
port, where he might be tempted to enter into foreign employ- 
ment, and his services be lost to hiscountry. This lattedobject, 
which forms one of the chief inducements of the government 
to pay for his passage, is entirely defeated when the seaman is 
not actually brought to the United States. And if contracts on 
that subject should be construed to bind the United States to 
pay the whole passage-money, although the seaman should 
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leave the vessel in a few days after he is placed on board of 
her, it would obviously become the interest of the captain of 
the merchantman to get clear of the seaman as soon as possi- 
ble, and to encourage him to land at a foreign port, and to 
embark in a foreign service. The government would thus, by 
the terms of its own contract, offer a strong temptation to the 
captain of the merchant vessel to defeat one of the main objects 
for which the public-incurs the expense and enters into the 
engagement. 

The contract ought not, in my opinion, to be so. expound 
and the government cannot be supposed to have entered into. 
such an agreement. The captain of the merchantman ought 
not to be subjected to loss, where he commits no fault; andas 
it is not in his power to compel the seaman to remain on board 
of his vessel and come to the United States, he ought, where. 
the seaman voluntarily leaves his vessel, to be paid for the: 
time he continued with him. And the government cannot, in 
justice, be required to pay more; because, in fact, it receives 
no benefit, and the main consideration for making the en- 
gagement fails, without the fault of either party. The nature 
of the conteact, and the situation of the parties, necessarily 
give this interpretation to it, in the absence es any express stip- 
ulations on the subject. 

The offer, therefore, made by you, to pay the one half of the 
whole passage-money, (about one-half of the. passage being 
made,) appears to me to be just, and according to the true 
meaning aad intention of the agreement. It is all, I think, 
that can with propriety be paid by the government. 

The sum in controversy is small; but the principle involved 
in it is important. The payment of the entire claim in this 
case would, in my judgment, be a bad precedent, and establish 
a principle that me operate very alse to the public 
service. | 


~ You will excuse the delay in satlving to your inquiry. It 
has been occasioned by my absence from Washington. 


R. B. TANEY. 


To the Secrerary oF THE Navy. 


i 
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BOUNTY LANDS FOR WAR OF 1812. 


Soldiers enlisted to serve for the term of five years in the war of 1812, and who: 
were honorably discharged before the expiration of their term of service, in 
consequence of having furnished accepted substitutes, are entitled to one hun- 
dred and sixty acres of land, even though the substitutes may have deserted. 


OFFICE OF THE ATFORNEY GENERAL, 
November 4, 1831. 


Sir: In reply to your inquiry of this morning, I have the 
honor to state that, in my opinion, a soldier, who during the 
late war was enlisted to serve forthe term of five years, and 
was honorably discharged before the expiration of his term of 
service, in consequence of his having provided a substitute, 
(who, however, afterwards deserted,) is entitled to one hundred 
and sixty acres of land from the United States, under the act 
of Congress of January 11, 1812. The United States, in ac- 
cepting the substitute, receives what they regard as an eqitiva- 
lent for the services of the soldier; and } do not think that he 
is responsible for the future conduct of the person thus agreed 
to be accepted. As soon as he is discharged from service, and 
obtains the certificate that he has faithfully performed his duty 
whilst in service, he becomes entitled to the land; and no sub- 
sequent contingency can destroy his night. 

R. B. TANEY. 

To the Secretary or War. 





SALARIES TO MINISTERS AND CONSULS. 


There is no act of Congress warranting the practice of the government in pay- 
ing foreign ministers, and the consuls to whom salaries are given, a quarter’s 
salary after they have presented their letters of recall. 


OFFICE OF THE ATTORNEY GENERAI., 
November 30, 1831. 
Sir: I have carefully considered the claim made by Mr. 
Shaler, and think it cannot be lawfully allowed. It is true, as 
he states, that it has been the uniform practice of the govern- 
ment to pay foreign ministers, and the consuls to whom salaries 
are given, a quarter’s salary after they have presented their Fet- 
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ters of recall. But, as there is no provision in the acts of Con- 
gress authorizing the Executive to continue the salary to the 
party for any time after he is out of office, I presume the pay- 
ment has heretofore been made on the principle that the min- 
ister or consul was to be regarded as continuing in office until 
a reasonable time had been allowed him to arrange the concerns 
of his office, return home, and resume his private pursuits. 
Such an interpretation of the law appears to be a fair and just 
one. ‘The absence of the foreign minister or consul from the 
country unavoidably separates him from his private business 
for some time after he ceases to act as minister or consul; and 
the long practice of the government seems to have fixed the 
proper and reasonable time at three months. 

But Mr. Shaler appears to have been in this country, on leave 
from the government, more than six months before his resig- 
nation; and during all that time was paid his full salary. He 
does not, therefore, come within the principle upon which the 
allowance has been usually made. And as the Executive is 
not permitted to award a compensation for faithful services, 
beyond the emoluments affixed by law to the office, and as 
the reason for the customary allowance does not apply in this 
case, I respectfully submit that the credit claimed by Mr. Sha- 
ler, for the quarter’s salary after his resignation, cannot be ad- 


mitted. 
R. B. TANEY. 


‘To the Prestpent oF THE UNrrep STareEs. 





SURVEYOR FOR THE CITY OF WASHINGTON. 


The present surveyor having been appointed by the Commissioner of the Pub- 
lic Buildings, with the understanding that no salary was to be claimed, he is 
entitled to no part of the fund appropriated for the District. 

The President is advised, however, to make an unconditional appointment of 
surveyor, leaving the necessity of the office to Congress, who will apply the 
remedy if it be unnecessary, or the salary be too great. 


OFFICE OF THE ATTORNEY GENERAL, 
Decembrr 1, 1831. 
Str: I have carefully considered the memorial of Mr. De 
Krafft, setting forth his claim to arrears of salary as surveyor 
of the city of Washington. 
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The communication of Mr. Elgar, the Commissioner of the 
Public Buildings, which I have the honor herewith to present, 
will show why no surveyor was appointed by him until the 
8th day of July, 1826; and also the circumstances and un- 
derstanding between the parties under which that appointment 
was made and accepted. The facts contained in that statement 
appear to me-to preclude Mr. De Krafft from any claim for 
arrearages of salary; for, until the appointment of 1826, he was 
an officer of the corporation only, and held no appointment 
from the general government, for which salary or any other 
compensation could be claimed from the government. And 
the appointment he at that time received from the Commissioner 
was given, it seems, merely for the purpose of legalizing his 
acts as surveyor in certain cases, and with the express agree- 
ment, that as it imposed no new duties, no salary was to be 
claimed. I think, therefore, that Mr. De Krafft is not entitled 
to any salary out of the fund mentioned in the laws of Con- 
gress, for the time past—nor, indeed, for the time to come, if 
he continues to act under the appointment referred to in his 
memorial; for it was conferred and accepted with the under- 
standing that it should not give the right he now claims. . 

But as the Commissioner of the Public Buildings exercises 
his powers subject to the control of the President, it is no 
doubt in the power of the President to direct an unconditional 
appointment of surveyor to be made by the Commissioner, and 
the salary to be paid to him out of the appropriate fund, ac- 
cording to the provisions of the act of Congress. i 

And I beg leave respectfully to suggest that, as Congress are 
the legitimate judges both of the necessity for the office, and 
of the compensation proper to be given, and as the law which 
established it and fixed the salary remains in full force and un- 
repealed, it would, in my opinion, be proper for the Executive 
to execute the law, and direct an unconditional appointment, 
and the payment of the salary as provided for by the act of 
Congress. If the office is unnecessary, or the compensation 
too great for the services required, it would seem to be the 
province of the legislature to apply the remedy. 

, R. B. TANEY. 

To the PRESIDENT OF THE Unrrep States 
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DUTIES OF ACCOUNTING OFFICERS NOT JUDICIAL. 


Upon a reconsideration of his opinion of August 19, the Attorney General re- 
affirms that it is foreign to the powers and duties of the Treasury Department 
to investigate the facts and circumstances alleged to exist by a surety to a bond 
given to the United States, concerning a trust fund in which he claims an inter- 
est, created by an assignment of the principal debtor, and which he avers has 


been applied by the United States to the payment of other bonds of the same 
debtor. 


ATTORNEY GENERAL’S OFFICE, 
December 2, 1831. 

Siz: I have read Mr. Wilson’s remarks on my opinion in re- 
lation to the claim of Mr. Goodman; and, as he supposes it may 
have been given under a misapprehension of the facts, and that 
the statement made by him might lead me to a different con- 
clusion, it will probably be satisfactory to him to know that I 
have re-examined the subject. But I do not perceive in his 
statement any new fact that, in my judgment, is material to 
the decision of the question. 


The point in controversy is, whether Mr. Goodman hasa 
right to demand of the Treasury Department the repayment 
of any portion of the money received from him in discharge 
of the bond in which he was security for Weyman ? 

The ground of the claim is, that the fund created by Wey- 
man for the benefit of his securities, (of which Goodman was 
one,) has been applied to the payment of bonds in which he: 
was not a surety; and that Goodman has been obliged to pay 
his bonds entirely out of his own funds. It is, however, ad- 
mitted that the United States have received nothing more than 
was actually due to them on Weyman’s bonds. 


- The circuit court have decided that Goodman wasentitled to 
the benefit of the trust fund, as well as the other securities of 
Weyman; but they have not decided that he has a right to 
call on the United States for his proportion. They have said’ 
that he has a right to share in the fund; but have not said who 
is responsible for his proportion, nor what particular sum he 
is entitled to receive. 

In this state of things, the following points are yet open, and 
remain to be decided, before the Secretary of the Treasury can 
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be justified in refunding any part of me money received from 
Mr. Goodinan: f/f 

1. Has Mr. Goodman an equitable claim for his proportion of 
the trust-fund against the United States? or must he seek re- 
dress from the sureties, who have received more than their — 
share; or the trustee, who misapplied the fund? 

2. If he has such a claim against the United States, how 
much is he entitled to recover? how is the account to be taken, 
and the interest calculated? what expenses, if any, attending 
the execution of the trust, are proper to be allowed? and what 
is the net amount of the fund to be applied to be apportioned 
among Weyman’s securities? 

These and other questions arise out of the case, and have 
not been decided by the circuit court. I forbear to express an 
opinion on either of them; and state them merely for the pur- 
pose of showing the character of the points that are yet open 
and undecided. ‘The mere statement of the questions appears 
to me to prove that the claim made by Mr. Goodman is proper 
for judicial investigation and decision; and that the Treasury 
Department, from its constitution and the nature of its duties, 
is*wholly incompetent to the task. The Secretary of the 
Treasury cannot bring the parties interested before him; he can 
"bind none of them by his decision; and cannot direct the trus- 
tees to account for the trust-fund; nor can he distribute it 
among the parties entitled. ‘The principles to be decided, and 
the powers and proceedings necessary to settle the rights of the 
parties, belong peculiarly and exclusively to a court of chancety. 

I see nothing, therefore, in, Mr. Wilson’s last statement to 
change the opinion 1 have already expressed. And I have 
gone into this explanation for the purpose of satisfying him 
that the officers of the executive branch of the government do 
not rely on might in order to do injustice to an individual; but 
desire to avoid the assumption of powers which do not belong 
to them, and to refer the matter in dispute to its appropriate tri- 
bunal. 

In forming my opinion on this subject, I cannot take into 
consideration the objects which the parties are said to have had 
in view in the proceedings, nor the points which may have 
been discussed in the argument. I-can look only to the matter 
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put in controversy, the principles of law and equity involved 
in it, and see how far they have been settled by the decree of 
the court, and how much of the case yet remains to be heard 
and adjudicated. 

And, if the Secretary of the Treasury should undertake to 
decide the questions above stated and still open, and should. 
proceed to take an account of the trust-fund, and order any 
particular sum to be paid to Goodman, he would take upon 
himself the duties of a chancellor, and assume powers never 
intended to be confided to him, which, from the nature 
and constitution of the office, the Treasury Department is 
wholly unfit to execute. I respectfully submit these views to 
your judgment. 


R. B. TANEY. 
To the PrEsIDENT OF THE UNITED StTaTEs. 


SLAVES ON BRITISH VESSELS TRADING TO UNITED STATES. 


The treaty with Great Britain contains no express stipulation on the subject 
of slaves employed as seamen on British merchantmen trading to the United 
States; and the first article cannot be construed to imply an obligation to pro- 
tect the rights of foreign owners of slaves brought to our shores thus as sea- 
men. 

And as it is a fixed principle of the law of England, that a slays becomes free on 
touching the soil of Britain, the government of the United States cannot be re- 
quired by the mutuality and liberty of commerce expressed in the treaty, nor 
by comity, to protect the rights of British slave-masters over their slaves 
when they are found in our country. 

If by the laws of any of the States a slave becomes free as soon as he is brought 
within their limits, and the slaves of British subjects are found there, and 
taken by the State authorities from their owners and declared to be free, the 
general government is under no obligation to interfere in behalf of masters, nor 
have British masters any right to call on the United States to support their 
claim of property. 

Wherefore, the right of property of the master must depend on the laws of the 
State where the slaves may be found. 


ArrorNEY GENERAL’s OFFICE, 
December 6, 1531. 
Sir: " hive read the letter of Mr. Brooks of November 18, 
1831, referred to me from your department. 
The object of Mr. Brooks, as I understand him, is to ascer- 
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tain whether the master’s right of property in a slave employed 
as a seaman on board of a British merchantman trading to this 
country, would be protected by the government of the United 
States. 

The treaty with Great Britain contains no express stipula-. 
tion on this subject; and the engagement for mutual freedom: 
and liberty of commerce, in the first article, cannot, I think, be 
construed to imply an obligation to afford this pretection. The 
British government has not held itself bound to support the 
rights of an American master to a slave employed as a seaman 
on board of an American merchant ship trading to England. 
On the contrary, it is said to be a fixed principle of the law of 
England, that a slave becomes free as soon as he touches the 
shores. 

Under such circumstances, the government of the United 
States cannot be required, by virtue of the treaty, to protect 
the rights of the British master over his slave when found in 
this country. : 

The liberty of trade in the first dcticls is, by express terms, 
to be enjoyed, subject to the laws of the respective countries; 
and the laws of the several States, made in the exercise of 
their constitutional powers, are unquestionably a part of the 
laws of this country, to the extent of the territorial limits in 
which they operate. 

If, therefore, by the laws of any of the States, a slave be- 
comes free as soon as he is brought within the limits of the 
State; and a slave belonging to a British subject, and employed 
as a seaman on board of a British merchant vessel, is found 
within the limits of the State, and is there taken by the State 
authorities from the possession of his owner, and declared to 
be free, the general government is under no obligatien to inter- 
fere in behalf of the master, and he has no right to call on the 
United States to support him in his claim of property. It is, 
perhaps, unnecessary now to inquire whether the United States 
could, by treaty, control the several States in the exercise of 
this power. I think they could not. But the decision of that 
question is not material in the present state of things; for there 
is no conflict between the stipulations in the treaty and the 
laws of those States which forbid the introduction of slaves 
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within their limits, and declare that persons of that description, 
when introduced, shall become free. 

It appears. to me, therefore, that the question put by Mr. 
Brooks cannot be answered by the government of the United 
States. The right of property of the master must depend on 
the laws of the State where the seaman is found; and if by 
those ‘laws he is declared to be free, the government of the | 
United States are not bound to take any steps to support the 
claim of the master, nor to aid in any way the assertion of his 
right of property. 

R. B. TANEY. 
To the Scoretary or Stare. 





CUSTODY PENDENTE LITE OF DIAMONDS SEIZED BY A COL- 
LECTOR. 


In legal contemplation the goods (diamonds of the Princess of Orange) are.in 
the custody of the court as soon as the process is issued, and the collector, not 
the marshal, is the official custodian until the question of forfeiture is adjudi- 
cated. (Burk vs. Trevitt, 1 Mason, 96.) 

The decision of Judge Betts in the case of the United States vs. ‘‘a box of dia- 
monds’’ reviewed and dissented from. 


ATTORNEY GENERAL’S OFFICE, 
December 7, 1831. 


. 8m: Ihave cousidered the question proposed to me in your 
note of the 29th of November, and read the opinion delivered 
by Judge Betts in the case of the United States vs. ‘a box of 
diamonds,’’ in which he has decided that the custody of goods 
seized belongs to the marshal as soon as proceedings are insti- 
tuted to ascertain whether they were forfeited, and states fully 
the grounds on which he has come to that conclusion. 

The reasoning of Judge Betts has not convinced me, and 
the view of the subject taken by Judge Story (1 Mason, 96, 
Burk vs. Trevitt) appears to me to be the correct one. I think 
that, under the act of Congress of March 2, 1799, the custody 
of goods seized belongs to the collector, not only until the libel 
is filed, but until the question of forfeiture is adjudicated; and 
that so much of the act of 1792 as gave the custody to the 
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‘marshal is repealed, and was intended to be repealed, by the 
act of 1799. 

In legal contemplation, the goods are in the custody of the 
-court as soon as the process is issued; and although the actual 
possession and care of them is committed to the collector, he 
holds them as the official keeper for the court, and is bound to 
obey its order and direction, whether conveyed to him through 
the marshal, or in any other form. Nor do I see any reason 
for supposing that the: proceedings of the court would be em- 
barrassed by giving the actual care and possession of -them to 
the collector pending the suit; for whether this custody be in 
the collector or marshal, the goods would be under the control 
and power of the court, and subject to its direction. The offi- 
cer having the actual possession of them is but the servant of 
the court in either case, and performs a ministerial duty only 
in keeping and taking care of the goods; and he would be 
bound to obey any order of the court in relation to them, and 
would be justified and prutected in so doing. 

As my opinion conforms to the one you have already ex- 
pressed in your letter to Mr. Hamilton, the district attorney, it 
. 1s unnecessary to state at large the reasoning on which it is 
founded. ‘The question is one of much interest, and I concur 
with Mr. Hamilton in thinking that the point decided by Judge 
Betts ought to be subjected to revision, or put at rest by an 


explanatory act of Congress. . 


R. B. TANEY. 
To the Secretary or Stare. 





PENSIONS TO INVALIDS. 

An invalid soldier, who has proved his title to a pension, and has been placed 
on the pension list, but who has omitted for more than two years to produce 
the proof of two surgeons as required by the act of March 3, 1819, may re- 
ceive his pension whenever he does offer such proof without making another 
original application. 

In order, however, to entitle him to the pension for the whole of the time past, 
the proof must apply to his condition as an invalid at the expiration of every 
two years, and show that at those periods his disability continued. 


ATTORNEY GENERAL’S OFFICE, 
December 9, 1831. 
Str: An invalid pensioner, who had proved his title to a 
pension, and been placed on the pension list as such, has omit 
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ted, for more than two years, to produce the proof of two sur- 
geons, as required by the act of March 3, 1819. 

The question is, Can he be lawfully dropped from the pen- 
sion-roll on account of this omission? And must he offer 
again the proofs of his title to a pension, as if it were an origi- 
nal application, before it can be paid to him? 

I think the act of March 3, 1819, does nothing more than 
suspend the payment until the proof of the surgeons is pro- 
duced. In order, however, to entitle him to the pension for 
the whole of the time past, the proof must apply to his condition 
as an invalid at the expiration of every two years, and show 
that at those periods his disability continued. But, upon offer- 
ing such proof from two surgeons, in the manner prescribed 
by the act of Congress, he is entitled to the payment of his 
pension, without again producing the evidence which was-ne- 
cessary in the first instance to entitle him to the pension. 

But a long omission to apply for payment and offer the proof, 
unless properly accounted for, may furnish grounds for sus- 
picion, and would certainly justify a more rigorous examination 
into the claims of the applicant. 

R. B. TANEY. 
To the Szorerary or War. : 





_IMPORTATION OF SLAVES. 


Whether citizens of the United States who have been abroad on business, taking 
with them slaves, can lawfully bring them back to be held in slavery after 
several years residence in a foreign country, depends upon whether the slaves 
had been taken and employed there as their fixed and established domicil. 

If this has been done in any. case with a view to the permanent settlement of the 
slaves without the United States, they cannot lawfully be brought back again 
to be held in slavery, although the owner may have changed his mind in a few 
weeks, or even a few days, and determined to return with them. 


ATTORNEY GENERAL’sS OFFICE, 
December 20, 1831. 


Sir: I received your letter of November 22, requesting my 
Opinion whether a prosecution would lie in the courts of the 
United States against certain citizens who heretofore removed 
to Texas, and, after remaining there for a time, returned to 
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Louisiana before they had acquired the rights of citizens in the 
Mexican republic, and brought back the slaves which they had 
taken with them. 

The right to bring back the slaves does not, I think, depend 
on whether the master had remained long enough in Texas to 
acquire the privileges of a citizen of that country; but it de- 
pends upon whether the slaves had been placed and employed 
there as their fixed and established domicil. And if this has 
been done in any case with a view toa permanent settlement 
of the slaves in Texas, they cannot lawfully be brought back 
again, although the owner may have changed his, mind in a 
few weeks, or even a few days afterwards, and determined to 
return to the United States. 

And if the masters of whom you speak had taken up their 
abode in Texas with a view to a permanent residence there, 
the slaves they took with them cannot, in my judgment, be 
lawfully brought back again into the United States to be held 
in slavery; and the person bringing them in for that purpose 
would be liable to a prosecution under the act of Congress. 

But if the removal to Texas was only for some temporary 
purpose, and the party remained there merely as a sojourner, 
and with the intention of returning again in a short time to the 
United States, the slaves might safely be brought back. 

But the point of the inquiry, in every case, is, whether the 
slaves were domiciled in Texas before they were brought into 
the United States; and, if that fact be found, then the person 
introducing them into the United States is liable to prosecution 
under the act of Congress. 

I am, sir, very respectfully, your obedient servant, 

R. B. TANEY. 

To the District ATTORNEY oF THE U.S. 

Jor Louisiana. 





DUTIES OF ACCOUNTING OFFICERS—FORFEITURES. 


Where a contractor with the government to deliver a certain quantity of timber 
by a time specified, failed in respect to the time, and suffered a forfeiture of ten 
per cent. thereby, which the Fourth Auditor and Second Comptroller retained 
from his account, it cannot be refunded to the contractor except by authority 
of Congress. 
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When such contracts have been made, the rights of the parties under them be- 
come at once vested, and it is not in the power of the agents to modify or re- 
lease them. 

In settling the accounts and ascertaining the balance, the accounting officers must 
be guided by the instrument itself. Neither the auditor nor the comptroller 
can absolve contractors from any of the stipulations contained in their cpn- 
tracts, however severely they may be supposed to bear upon them. 

ATTORNEY GENERAL’S OFFICE, 


December 14, 1831. 


Sir: I have examined the memorial of Samuel Grice, accord- 
ing to your directions, and respectfully report: 

That he claims to be paid the 10 per cent. which was re- 
tained according to the terms of his contract of September 3, 
1827, and which became forfeited to the use and benefit of the 
United States, by reason of his not having completed the de- 
livery of the timber within the time specified in the agreement. 

The claim was rejected by the Fourth Auditor, and his 
decision has been affirmed by the Second Comptroller. 

I think the accounting officers were right in their decisions. 

1. There is no room for doubt as to the true interpretation 
of the contract: the words are plain and unambiguous; and the 
sum in controversy was forfeited to the use and benefit of the 
United States, upon the failure of Mr. Grice to complete his con- 
tract within the time specified. 

2. As soon as the contract is made by the Navy Commis- 
sioners, or any other agents authorized to make contracts for 
the public, the rights of the United States become vested ac- 
cording to the terms of the contract; and it is not in the power 
of the agents to modify or release them. ‘The power of the 
Navy Commissioners in relation to the terms of this contract 
was fully executed as soon as it was made; and they can ex- 
ercise no further control over it, except in so far as the power 
is reserved to them by the contract itself. 

3. The contract, as made by the Navy Commissioners, must 
be returned to the Comptroller. And, in settling the account 
and ascertaining the balance, the accounting officers must be 
guided by the instrument itself. Neither the Auditor nor 
Comptroller can undertake to absolve the contractor from any 
of the stipulations contained in the contract, however severely 
and harshly they may be supposed to bear upon him. The 
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duty of the accounting officers is a special and limited one; 
and they are not authorized to depart from the terms of the 
instrument, nor to relinquish to the contractor any of the nights 
of the United.States. _ 

It will, without doubt, sometimes happen, that circumstances 
would render it unjust and inequitable for the United States to 
exact of the party all the advantages to which they are legally 
entitled. And I am persuaded that, in the case before me, Mr. 
Grice has strong claims on the justice of the public. But the 
accounting officers have not the power to administer relief of 
this description. Nor will an appeal lie from their decision to 
the President. The power to give relief resides in Congress; 
and to them, in my opinion, the application must be made. 

I herewith submit a copy of the decision of the acting Second 
Comptroller in this case, and fully concur in the opinion he 
has expressed. 

R. B. TANEY. 

To the Presipent oF tHe Unrrep States. 





THE JEWELS OF THE PRINCESS OF ORANGE. 


The jewels of the Princess of Orange, one of the family of the King of the Neth- 
erlands, stolen (or received, knowing them to have been stolen) and brought 
into this country by Polari, in violation of our revenue laws, and seized and 
libelled for such violation in the name of the United States, and now claimed 
by the minister of the King of the Netherlands, are not liable to condemna- 
tion. 

The real owner has done no act that can rightfully subject them to forfeiture. 
The party who imported them into this country obtained the possession 
fraudulently, and without her knowledge, and brought them here against 
her will. Introduced thus against the consent of the owner, they stand on 
the same footing with property cast upon our shores by the violence of the 
winds and waves, and are entitled to the same protection. 

There being sufficient evidence that they belong to the Princess, and the minister 
of her sovereign, friendly to the United States, asking their restoration, the 
President should order the district attorney to discontinue the prosecution, 


and direct the marshal having them in possession to deliver them over to the 
minister of the King. 


ATTORNEY GENERAL’S OFFICE, 
December 28, 1831. 
Sir: I have, according to your request, read your argument 
on the questions which have grown out of the seizure of the 
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jewels said to have been stolen from the Princess of Orange; 
and I concur with you in the conclusion to which you have 
come, although I do not place my opinion on precisely the same 
grounds. oe 

The main question, and the only one about which there 
seems to be much difficulty, is, whether the President may 
lawfully direct the district attorney to discontinue the libel now 
pending against these jewels in the district court of New 
York. The libel is in the name of the United States; if was 
filed by their attorney, in their behalf, and claims to have the 
property condemned as forfeited to the United States, for an 
Offence alleged to have been committed against their revenue 
laws. 

Having been absent from Washington when this subject was 
under consideration, I have seen none of the papers or docu- 
ménts in the case, and I take the facts as I find them set forth 
(no doubt correctly) in your argument. I understand them to 
be as follows: 

The jewels were brought to New York by Polari, and the 
violation of the revenue laws was committed by him; and, 
as soon as they were known to be in this country, the minister 


of the King of the Netherlands, acting under the direction of 


lis government, claimed them as the property of the Princess 
of Orange, who is one of the family of the King. 

Polari does not pretend that the property seized belongs to 
him. Qn the contrary, his confessions show that he was either 
concerned in the theft, or obtained the jewels, knowing them 
to be stolen; and there is no claimant but the Princess of 
Orange; and a friendly sovereign, through his minister here, 
asserts that they belong to her. If I have correctly under- 
stood your argument, and the conversations with you on this 
subject, it is under these circumstances that the case is pre- 
sented for decision. 

The fact that jewels of this description were stolen some time 
ago from the Princess of Orange, is notorious, and may now 
be regarded as a matter of history. The jewels which have 
been seized at New York are of very great value. The seizure 
of this property has been publicly known for several months; 
and it is in a high degree improbable that any one who sup- 
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posed himself entitled to it would neglect, for so long a time, 
to put in his claim. And as none is made, except that on 
behalf of the Princess of Orange, the circumstances above 
stated furnish sufficient evidence to conclude that the jewels. 
in question belong to her, and will justify the President in 
treating them as her property. 

Assuming that they are to be regarded in this light, the case 
on which the government is to act may be stated in a few 
words. A thief who has stolen property, (or a man who has 
obtained possession of it under him, knowing it to be stolen,) 
has secretly introduced it into the United States, in violation 
of our revenue laws, in order to dispose of it more safely and 
advantageously. ‘The property is discovered and seized by 
the collector, and libelled as forfeited; and after it is thus in 
the hands of the officers of the government, the true owner 
appears, makes known her title to it, and requests that it may 
not be condemned as forfeited to the United States, but restored 
to her from whom it was stolen. | 

Taking this to be the true state of the case, itis, I think, 
very clear that the jewels are not liable to condemnation under 
the laws of- the United States. The real owner has done no 
act that can rightfully subject the property to forfeiture. The © 
party who imported them into this country obtained the posses- 
sion fraudulently, and without her knowledge, and brought 
them here against her will. It was not in her power to prevent 
it; for she did not know who had the possession of them, or 
where they were to be found, until they were seized. And 
property thus obtained, and thus introduced against the con- 
sent of the owner, stands on the same footing with that which 
is cast upon our shores by the violence of the winds and waves, 
and is entitled to the same protection. It is not liable to for- 
feiture in either case; and the innocent owner will not be visited 
with that penalty for an act which it was out of his power to 
prevent. 

There being, then, sufficient evidence to show that these 
jewels are the property of the Princess of Orange, and therefore 
not liable to forfeiture,—are the officers of the government, | 
from the nature of our institutions, bound to carry on a prose- 
Cution against them, and endeavor to have them condemned, 
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when they are fully convinced that they are not justly liable to 
condemnation? Must the distant owner be put to the trouble 
and expense of proving her title, according to the strict and 
‘technical rules of evidence which prevail in judicial proceed- 
ings? And if, from the distance of the witnesses, and the diffi- 
culty of identifying every stone, she should fail to make out 
her title to any portion of the property by legal testimony, to the 
‘satisfaction of the court, must the United States, by its officers, 
demand its condemnation? The questions appear to me to re- 
‘solve themselves into this one: Are the officers of the govern- 
ment, from the nature of our iastitutions, bound to perpetrate 
‘an act of injustice in the name of the United States? I think 
‘they are not; and that a competent power has*been provided 
by our frame of government, which may lawfully put an end 
to an unfounded prosecution, and restore the property to its 
mien owner. 
I do not, however, agree with you in deriving this power to 
the President from that clause in the constitution which au- 
thorizes him to grant pardons and reprieves. That is a specific 
grant of power, and cannot be extended beyond the fair import 
of its words. It is a power to interfere where an offence has 
‘been actually committed; and he cannot exercise the power 
‘until he is satisfied that the contingency has happened upon 
which he is ‘authorized to act. He can pardon or reprieve only 
‘when an offence against the law has been established by proof 
or the admissions of the party, and a penalty thereby incurred. 
But, here, the party who asks for the interposition of the 
President denies that she has committed any offence against 
our laws. For the very ground on which his interference is 
claimed on behalf of the Princess of Orange, is, that she is 
entirely innocent of any violation of the laws of the United 
States; and that, therefore, she has incurred no forfeiture of 
ther property. She'does not ask to be pardoned for an offence; 
but denies that she has committed one. The specific grant of 
‘power to pardon cannot, therefore, by a just a aa 
embrace the case before us. ' 
But where an offence has been ‘actually cominitted, and the 
‘penalty of the law unquestionably incurred, no doubt can be 
entertained of the power of the President to absolve the party 
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from the penalty or forfeiture to which he is liable. And ifa 
prosecution is pending in court, the President may, by his par- 
don, enable the party to stop the proceedings, without going to 
trial. And the power to grant a nolle prosequi in such a case, 
is necessarily embraced in the power to pardon an offender. 

It would be a singular anomaly in our law, if the power is 
given thus to put an end to a prosecution against one admitted 
to be guilty, and yet there should be no power vested any where 
to save a party admitted to be innocent, from a harassing and 
expensive litigation with the United States, and which, from 
the distance of its witnesses and the difficulty of collecting hig 
proofs, may often be oppressive and ruinous to him. . The 
men who framed the censtitution have not, however, commit- 
ted this oversight. And in cases of the latter description, the 
power to interpose appears to me to be evidently embraced by 
that clause of the constitution which makes it his duty’ “to 
take care that the laws be faithfully executed.”’ I proceed to 
show how that power applies to the case in hand. 

An attorney conducting a suit for a party has, in the ab- 
sence of that party, a right to discontinue it whenever, in his 
judgment, the interest of his client requires it to be done. If 
he abuses this power, he is liable to the client whom he in- 
jures. Or, if the court have reason to believe that the entry 
directed to be made is a fraud upon his client, they may refuse 
‘to suffer it'to be done, until the party himself has had an op- 
portunity of being heard. 

An attorney of the United States, except in so far as his 
powers may be restrained by particular acts of Congress, has 
the same authority and control over the suits which he is con- 
ducting. The public interest and the principles of justice 
require that he should have this power; for, why should the 
public be put to the expense of preparing a suit for trial, and 
procuring evidence, when the attorney knows that, on psinci- 
ples of law, it cannot be supported? Why should he be re- 
quired, on behalf of the United States, to harass a defendant 
with a prosecution, which, pending the suit, he discovers to be 
unjust and groundless ? 

And this power over prosecutions has been familiarly exer- 
cised by the attorneys for the United States, and also by the 
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attorneys of the several States prosecuting in behalf of the 
public. It is true that, in all such cases, they uniformly, I 
believe, act with the approbation of the court; but this approba- 
tion is commonly asked for by the attorney for his own pro- 
tection. It is not necessary in order to give him the authority, 
but it is his justification for the manner in which his authority 
is used; and, since he cannot consult his client, (the United 
States,) the sanction of the court is regarded as sufficient evi- 
dence that he exercised the power honestly and discreetly. 
Hence, he invariably asks for it. It is his defence to the 
public, if his conduct in that respect should be impeached; 
for, if any doubts existed in the mind of the court of the fair- 
ness or propriety of the measure, they would not suffer the 
entry to be made. But the prosecution is at an end if the 
court permit the appropriate entries, whether they signify their 
approbation or not. And the only difference would be, that, 
in the one case, he could justify himself by showing their ap- 
proval; and if he had not that defence, and the propriety of his 
conduct is questioned, he would be obliged to vindicate himself 
upon other evidence. 

. Assuming that the district attorney possesses the power to 
discontinue a prosecution, the next inquiry is, Can the Presi- 
dent lawfully direct him, in any case, to do so? And this, I 
understand, is the chief point of difficulty. 

I think the President does possess the power. ‘The interest 
of the country and the purposes of justice manifestly require 
that he should possess it; and its existence is necessarily im- 
plied by the duties imposed upon him in that clause of the con- 
stitution before referred to, which enjoins him to take care that 
the laws be faithfully executed. Cases readily suggest them- 
selves which show the necessity of such a power to enable 
him to discharge this duty. 

Suppose a foreign ship, with public stores on board, is taken 
possession of by a mutinous crew, and brought into the United 
States; that the stores are seized by the collector, and libelled 
for a breach of the revenue laws; and, pending the libel, the 
foreign sovereign demands them of the Executive of the United 
States, and there is no other claimant of the property: may 
not the President order the prosecution to cease, and the stores 
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to be delivered up? Or must the United States prosecute, 
by its officers, a claim which it knows to be unfounded, against 
the property of a foreign and friendly nation? 

Again: suppose a national ship of a friendly power to come 
within our waters, and to be seized by the collector, and to be 
libelled by the district attorney, upon some notion that she was 
liable to forfeiture: could those officers be allowed to put in 
jeopardy the peace of the nation? And is there no power in the 
President to order the prosecution to be discontinued ! 

It may be said that the cases put are cases of public and 
national property, where such a prosecution on the part of the 
United States might put to hazard the peace of the country. 
This, however, does not affect the argument on the question 
of power to interfere. There is no specific grant of power in 
the constitution which authorizes the President to order the 
discontinuance of a prosecution against the public property of 
a foreign nation; and the circumstance that such a prosecution 
would endanger the peace of the United States, would not 
‘confer on the President the right to interfere, although it would 
be a strong reason for exercising the power if he possessed it. 
And if he does possess it in such cases, and it is not specifically 
granted by the constitution, it must be derived from the gen- 
eral supervisory powers which belong to his office, and which 
are necessary to enable him to perform the duty imposed upon 
him, of seeing that the law is faithfully executed. And if the 
right is derived from this source, then it is a general power, 
and may be equally exercised, in the discretion of the Presi- 
dent, whether the property libelled be national or private. The 
national character of the property would not be a test of the 
existence of the powef, but would only furnish a reason for its 
exercise; and the right to interfere being admitted to exist, the 
question presented would always be, not whether the claimant 
was a nation or an individual, but whether the public interest 
or the principles of justice required the President to act. 

Indeed, a case might readily be imagined, in which justice 
to an individual would equally require the existence of the 
power and its exercise by the President. For, suppose a mer- 
chant ship, bound from one foreign port to another, is pirati- 
cally seized upon by the crew, and brought into the United 
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States, and the goods of the merchant are seized for a breach 
of our revenue laws, and a libel filed against them; and sup- 
pose the officers continue the prosecution after these facts are 
made known to the government: if the President was satisfied 
that such a prosecution was not a faithful execution of the 
laws, but unjust and oppressive to the innocent merchant, 
would he not pene a right to order the prosecution to be dis- 
continued ? 

If it should be said that, the district attorney having the 
power to discontinue the prosecution, there is no necessity for 
inferring a right in the President to direct him to exercise it,— 
‘I answer, that the direction of the President is not required to 
communicate any new authority to the district attorney, but to 
direct him or aid him in the execution-of the power he is ad- 
mitted to possess. It might, indeed, happen that a district 
attorney was prosecuting a suit in the name of the United 
States, against their interest and against justice, and for the 
purpose of oppressing an individual: such a prosecution would 
not be a faithful execution of the law; and upon the President 
being satisfied that the forms of law were abused for such a 
purpose, and being bound to take care that the law was faith- 
fully executed, it would become his duty to take measures to 
correct the procedure. And the most natural and proper meas- 
ure to accomplish that object would be, to order the district 
attorney to discontinue the prosecution. ‘The district attorney 
might reftise to obey the President’s order; and if he did refuse, 
the prosecution, while he remained in office, would still go on; 
because the President could give no order to the court or the 
clerk to make any particular entry. - He could only act through 
his ‘subordinate officer, the district attorney, who is responsible 
to him, and who holds his office at his pleasure. And if that 
officer still continued a prosecution which the President was 
satisfied ought to be discontinued, the removal of the disobe- 
dient officer, and the substitution of one more worthy in his 
place, would enable the President, through him, faithfully to 
execute the law.- And it is for this, among other reasons, that 
the power of removing the district attorney resides 1 in the Pres. 
ident. 

I have put the case of a district attorney who wilfully violates 
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his duty, in order to show the necessity of the power in the 
President for which I am contending. But another class of 
cases frequently occur, in which the district attorney himself 
‘may believe that the prosecution ought to be discontinued, but 
feels that it would be indiscreet and rash in him to incur the 
whole responsibility of dismissing it. And no case would bet- 
ter illustrate this class of cases than the one which has given 
rise to this discussion. ‘The amount of property claimed to be 
forfeited to the United States is very large. ‘Fhe collector in- 
sists that a great part of it is liable to condemnation. It is 
known to have attracted the attention of the President, and to 
have become the subject of a correspondence with the minister 
of a foreign power. It would be indiscreet in the highest de- 
gree in Mr. Hamilton, the district attorney, to dismiss such a 
prosecution on his own responsibility, without first obtaining 
the approbation of the President; for if he should ask the court 
to sanction, in the usual form, his order to discontinue, it is 
more than probable that, in a case thus circumstanced, the 
court would refuse to approve or disapprove, and would refer 
him to the executive power, to whom he is immediately respon- 
sible for his conduct. The dismissal of a prosecution by the 
district attorney, in which the public are interested, is always a 
matter of great delicacy; and in justice to himself, the power 
ought never to be exercised upon his own responsibility, where 
the subject of the controversy is important, or any doubt can 
be supposed to exist as to the propriety of the measure. And 
if Mr. Hamilton and the court were both convinced that the 
prosecution in question was groundless and unjust, yet, as mat- 
ters now stand, they could not, with propriety, act on their 
own judgment, without previously understauding the views 
entertained by the Executive; and the prosecution must go on, 
even if, in point of fact, it is groundless and unjust, unless the- 
President may lawfully interfere, and authorize and direct the 
district attorney to strike it off. 

The district attorney stands in relation to the President on 
very different grounds from that of the court. The judicial 
power is wholly independent of the Executive. The Presi- 
dent’s direction or approbation would be no justification for 
their acts. He has no right to interfere with their proceedings; 


TO THE SECRETARY OF STATE. 491 


The Jewels of the Princess. of Orange. 





and if they misbehave themselves in office, they are not respon- 
sible to him. But the district attorney is made dependent upon 
him, for the very purpose of placing him under his control; and 
the act of May 15, 1820, whieh directs the district attorney to 
conform to the directions of the agent of the Treasury, (whose 
powers have since been transferred to the Solicitor,) shows 
that, in the discharge of his official duties, he is to be subject 
to the direction of the executive department. 

And the different relation in which they stand to the Presi- 
dent is exemplified in the case of McFadon vs. the Exchange 
(7 Cranch, 116.) ‘There the libel was filed against the vessel 
by McFadon, and not by the United States: it was his suit, 
and the President had no right to dismiss it; the court alone 
had the power of judging whether it could or could not be 
sustained. "The President, therefore, did not attempt to inter- 
fere with their duties. But as the interest of the United States 
in that case was supposed to require, and did require, that the 
public vessel of a friendly nation. should be protected in our 
ports, the President ordered the district attorney to appear in 
his official. character, and resist the claim made by the party 
who instituted the suit; and the district attorney and the At- 
torney General afterwards appeared for the same purpose in the 
Supreme Court. ‘The United States were not a party to these 
proceedings. ‘The Attorney General and the district attorney 
were not required by any particular law of Congress to appear 
and argue a controversy of that kind. But, as the interest of 
the United States was, in the judgment of the President, in- 
volved in the issue, he, through them, presented to the court 
all the lights in his power to assist them in coming to a correct 
conelusion. And he directed the Attorney General and dis- 
trict attorney in the discharge of their official duties, and they 
obeyed the direction. He and they acted on the principle, 
that the President had a right to point out to them the manner 
in which their different duties were to be discharged. And it 
cannot be doubted, from the course taken by the President, 
that if the seizure had been made by the collector, and the libel 
filed in the name of the United States, he would have ordered 
it to be dismissed. 

Upon the whole, I consider the district attorney as under 
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the control and direction of the President, in the institution 
and prosecution of suits in the name and on behalf of the 
United States; and that it is within the legitimate power of the 
President to direct him to institute or to discontinue a pending 
suit, and to point out to him his duty, whenever the interest 
of the United States is directly or indirectly concerned. And 
I find, on examination, that the practice of the government has 
conformed to this opinion; and that, in many instances where 
the interference of the Executive was asked for, the cases have 
been referred to the Attorney ‘General, and, in every case, the 
right to interfere and direct the district attorney is pues 
or asserted. 

It may be said that these cases were not prosecutions for for- 
feitures incurred by a breach of the revenue laws; and that, 
the authority to remit for the violation of the revenue laws be- 
ing given to the Secretary of the Treasury, it cannot afterwards 
be exercised by the President. In reply to this, I answer: 
First, that the case upon which thé President is requested now 
to act, is not one given to the Secretary of the Treasury. He 

ts authorized to act-where a forfeiture has been actually in- 
curred—where an offence against the laws is admitted or proved. 
But the case presented to the President, if sufficiently made 
out, is one in which no offence has been committed, and no 
forfeiture has been incurred. And if it is shown to be one of 
this character,: then it is not given to the Secretary of the 
Treasury, and he has no power over it. In the second place, 
if this case were clearly embraced in the powers given to the 
Treasury Department, it would not, and could not, deprive 
the President of the powers which belong to him under the 
constitution. The power conferred on the Secretary, by the 
law of Congress, would be merely in aid of the President, and 
to lighten the labors of his office. It could not.restrain or 
limit his constitutional powers. 

And if either of these answers be sufficient, it follows that a 
prosecution for a forfeiture incurred by a breach of the revenue 
laws stands on the same principles with a forfeiture occasioned 
by a breach of any other law of the United States, and is 
equally under the control and the direction of the President. 

If the President possesses this power, the remaining inquiry 
is, whether this is a fit case for ils exercise. 
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My opinion on this point is sufficiently indicated by the re- 
marks I have already made. I think it is a case in which the 
President would be fully justified in ordering the district attor- 
ney to discontinue the prosecution, and directing the marshal 
who is in possession of the jewels to deliver them to the min- 
ister of the King of Holland. 

The prosecution to condemn the property is conducted on 
behalf of the United States, and there is no other party to the 
suit. They alone allege the forfeiture, and are suing for it; 
while a friendly sovereign, through his minister here, repre- 
sents that the jewels in question belong to, one of his family; 
that they were stolen from her, and brought to this country 
by the persons who were concerned in the robbery; and he 
asks to have them restored to her by the United States, as an 
act of justice, which he has a right.to expect from a friendly 
nation. As no other person claims title to the property, and 
every circumstance attending the transaction strongly corrobo- 
rates the statement made by the minister of the King of Hol- 
land, it would hardly consist with the comity of nations to 
require him to substantiate his claim by strict judicial proof, 
when there is nothing to excite any doubt of the truth of his 
assertions. And if the property belongs to the Princess of 
Orange, and has been brought here by the persons and in the 
manner represented, their conduct cannot affect her rights, nor 
occasion the forfeiture of her title; and justice requires that 
they should be restored to her. 

But I forbear to press the argument on this point, because, if 
the President possesses the power to order their restoration, 
there seems to be no contrariety of opinion about the propriety 
of exercising it. 

The importance of the question to which my attention has 
been called, made it my duty to state fully the grounds on 
which my opinion is formed. And my desire to present them 
distinctly and clearly will be my apology for the length to 
which my argument is extended. 

It is respectfully submitted for the consideration of the Pres- 
ident. : ‘ 

R. B. TANEY. 
To the Secretary or STATE. 
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PROCEEDINGS TO PUNISH THE CUTTING, &c., OF LIVE-OAK. 


The proper proceeding to punish the cutting, destroying, and removing of live- 
oak and other timber reserved for naval purposes, is by indictment for viola- 
tions of the first section of the act, and by indictment and information for 

_ violations of the second. 


ATTORNEY GRENERAL’S OFFICE, — 
December 30, 1831. 


Srr: In reply to the inquiry of Mr. Chandler, the district 
attorney of South Florida, as to the proper mode of proceeding’ 
against offenders under the act of Congress of March 2, 1881,: 
ch. 65, entitled ‘‘An act to provide for the punishment of of- 
fences committed in cutting, destroying, and removing live-oak 
and other timber or trees reserved for naval purposes,’’ I have 
the honor to state that the proceeding by indictment appears: 
to be the only proper one to punish the offences embraced by: 
the Ist section of the law; and the same mode would, I have 
no doubt, be a correct one to recover the penatty ‘‘ not exceed- 
ing one thousand dollars’? mentioned in the 2d section. If a! 
ship has become forfeited under the 2d section, the proceeding: 
by information against the ship would be the usual and ad- 
visable form. 

The words in the 3d section are, as Mr. Chandler suggests, 
calculated to create some ambiguity. But in all presecutions 
against an offender, in order to inflict on him a fine, or any: 
other punishment for an offence committed by him, | hold that 
the proceeding by indictment is the one most consonant to our 
institutions and the principles of our government; and, there-- 
fore, that itis the legitimate and proper mode in every case, 
unless a different one is specifically pointed out by the statute. 

R. B. TANEY. 


To the SEcRETARY oF THE Navy. 


COUNSEL FEES TO COLONEL ASHTON. 


‘Where Colonel Ashton was employed to assist the district attorney of the Dis- 
trict of Columbia, by the Mayor of Washington and the said attorney, in 
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@ prosecution then pending against William Berry, in the circuit court, for 
murder—-pecipeD, that he has a just claim against the government for com- 
pensation for his services. 


ATTORNEY GENERAL’S OFFICE, 
January 4, 1832. | 

Str: I have examined the papers relating to the claim of 
Mr. Ashton, and respectfully report: 

That.an application was made to Mr. Van Buren, while he 
was Secretary of State, to employ counsel to assist the district 
attorney in a prosecution then pending against William Berry, 
in the circuit court of the United States for the District of Co- 
lumbia, sitting for the county of Washington, upon a charge of 
murder. The application was referred to the district attorney; 
and it appears by a letter from him, that Colonel Ashton was 
employed by Mr. Swann and the Mayor of Washington, upon 
the terms set forth in Mr. Swann’s letter, which is herewith’ 
presented. 

-It is a common practice, in civil cases, to employ additional 
counsel in cases of difficulty, to assist the distriet attorney. 
It is not often done in criminal cases; but it has sometimes 
been authorized, and there are occasions on which it would 
seem to be necessary. For where the testimony is complica- 
ted, and the witnesses numerous, and many eminent counsel 
employed to defend the accused, public justice might be de- 
feated unless the government engaged additional counsel to aid 
the district attorney. 

The case against Berry appears to have been deemed one of 
this description; and Colonel Ashton was employed, under the 
authority of the government, by the district attorney. He has, 
therefore, a just claim against the government for compensation 
for his services. The amount and the terms agreed on are set 
forth in Mr. Swann’s letter. And as the Mayor’s agreement 
to pay a portion of it was conditional, and he is, it seems, not 
authorized by the laws of the corporation to pay any part, I 
suppose Col. Ashton has a fair claim on the United States for 
two hundred dollars, to be paid him out of the fund appropri- 
ated for the expenses of judicial proceedings. 

R. B. TANEY. 

To the Presipent oF THE Unirep STATES. 
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JEWELS OF THE PRINCESS OF ORANGE. 


The opinion delivered the 28th ultimo, concerning the discontinuance of the 
prosecution and the delivery of the jewels of the Princess of Orange, recon- 
sidered and reaffirmed, with suggestions relative to carrying the recommenda- 
tions into effect. 

Seizures by collectors are not made pursuant to or by virtue of any judicial au- 
thority; and courts have no control over the property seized until the same is | 
libelled. When libelled, the property seized is in the custody of the courts, 
and is held by the collector as their officer, and subject to their direction pen- 
dente lite. 

Whenever the prosecution ehall for any eause be discontinued, the collector 
ceases to be the officer for the court; but as collector of customs, he holds the 
property by the same right which he exercised before the filing of the libet. 

When the judicial responsibility of the collector ceases, the full responsibility 
of the collector to the executive department is resumed, so that the collector 
holds the property seized, the same as if no libel had been filed. 

And as the President might have directed the restoration before the libel was 
filed, so he may likewise when it has been discontinued. - 

The practice in New York, of giving the custody of goods libelled to the marshal, 
is erroneous; the collector is legally entitled to the keeping of the property 
after the proceedings are instituted as well as before. 

In this case, as the practice has been to give the marshal the custody of goods, 
and as embarrassments may follow another course, an order to the marshal 
reciting particularly the grounds on which it is given may be sent to the dis- 
trict attorney, to be filed in court with the order to dismiss. 

After the discontinuance, the court may be moved to order the marshal to deliver 

_ the jewels to Chevalier Huygens. 


ATToRNEY GENERAL’S OFFICE, 
January 7, 1832. 


Sir: Not having been present when this subject was here- 
tofore discussed, I find I was not aware of some of the objec- 
tions which are supposed to exist to the interference of the 
President, and have not, therefore, remarked upon them in the 
opinion I have given; and desiring, in a matter of so much 
interest, to present distinctly my views on every point suggested 
in the case, I send you the following brief notice of the other 
objections which I have since heard, and you will consider it 
as supplemental to the opinion already received from me on 
this subject. 

lst. Doubts, I understand, are entertained whether the jew- 
els are not forfeited for the breach of our revenue laws, even 
admitting them to be the property of the Princess of Orange, 
and to have been stolen from her in the manner alleged. 


re 
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The cases m 5. Wheaton, 338, and 6 Wheaton, 153, show 
that there is no forfeiture of the property, and remove any diffi- 
culty on this head, ‘The last mentioned case appears to me to 
be in point, and to leave no room for doubt. 

2d. It is also suggested, that, although the President may 
order the prosecution to be discontinaed: it does’ not follow 
that he can order the property to be delivered: to the minister 
of the King of the Netherlands; and his power to give such an 
order is supposed to. be questiounble, 

To this objection I give the following answer: 

The seizure-by the collector is not made by virtue of process 
issuing from the court, nor does he obtain the possession as 
their officer. The original seizure and possession of the col- 
lector is entirely independent of judicial authority; and until 
the libel is filed, or some other proceeding in relation to the 
property is instituted, the court cannot exercise any control over 








_ the collector or the property seized by him. But as soon as 


Je 


it is libelled, or,other proceedings are commenced in court, it 
is, by contemplation of law, in the custody of the court; and 
the collector then holds it as their officer, and saiyont to their 
direction, pending the controversy. 

Now, if the President may ordér a prosecution begun to be 
discontinued, it is very evident that he may forbid the com- 
mencement. ,And if, after the seizure of the property, and be- 
fore it is libelled, he becomes satisfied that it has been wrong- 
fully and improperly seized, he may direct the district attorney 
not to institute proceedings agaijnst it. In sucha state of 
things, if no claimant asks for the interposition of the court, 
they could give no order for the restoration, because the prop- 
erty would not. have come into their custody, nor would ‘the 
collector hold it under their authority, and as their officer. He 
would ‘hold it subject to the order of the supreme executive 
power, and would be bound to’obey his directions. I do not 
mean to say, even in such a case, it would always be proper | 
for the President to interfere. There might be cases in which 
different persons claimed the property, under circumstances 
that would make it improper for the President to interpose be- 
tween’them. I mean only to maintain, for the present, that, 
under the circumstances above stated, he would possess the 
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power to act, and not to define the cases in which it would be 
advisable for him to act. 

‘But when the property is. libelled, it is, without. doubt, in 
the custody of:the court; and if, after or before the libel is filed, 
any party appears in court and claims the property, it. remairs 
in the custody of the court unti) his right is decided. And 
although the prosecution should be dismissed by the United 
States, it would not, in such.a case, be in the power of the 
. President to order the delivery toany ene. The court, who 
have to adjudicate on the rights of the claimant, would still 
be entitled to the custody of the property, and they alone would 
exercise authority over it. The collector would hold it as their 
officer, and subject to their control. 

In the case of the jewels, however, the United. States is. the 
only party before the- court; and when the. libel is dismissed, 
no proceedings of any kind will be pending in relation to the 
property. There is no claimant in court who sets up a title to 
it; and there is no question in relation to the ownership or pos- 
session which the court are called upon to adjudicate. As the 
law gives the custedy to the court, in order to enable them to 
dispose of it according to the rights of the parties, that custody 
does not continue after the oecasion for it has ceased. And 
when the executive has repudiated the act of its subordinate 
officer, and directed the prosecution to- be discontinued, the 
possession and custody is remitted-to the collector, in. the same 
right in which he held it before the libel was filed. He no 
longer holds it as the officer of the court, but his possession is 
_ under the original seizure; and as the President might have 
directed the restoration before the libel was filed, so he may 
likewise when it has been discontinued. 

I am aware that, by the practice in New York, the custody. 
of goods, after the filing of the libel, is given to the marshal; 
and 1 have already expressed my opinion that this practice is 
erroneous, and that the collector is legally entitled to the. keep- 
ing of the property after the Procoonne? are instituted, as well 
as before. 

Yet, as this practice has been recently sanctioned by the de- 
cision of the district court, it may create some embarrassment 
in the execution of an order from the President to deliver the 
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property to the Chevalier Huygens; and any collision between 
the judicial and executive departments is a matter to be most 
carefuliy avoided. If, therefore, the President should deter- 
mine to direct the proceedings to be dismissed, I advise that 
the order to the district attorney should recite particularly the 
grounds on which it is given, and that the letters of the-Chev- 
alier Huygens, the confession of Polari, the report of the dis- 
trict attorney, and, in short, all the evidence on which. the 
President has acted, should be sent to the district attorney, to 
be filed in court with the order to dismiss. And after the dis- 
continuance is entered, he may then move the court to order 
the marshal to deliver the jewels to the Chevalier Huygens; 
and it would be proper, I think, to do this as the attorney of 
the United States, acting under the direction of the President, 
if the court give the order, every object is accomplished. If 
they refuse to give the order, on the ground that, having no 
longer possession of the case, they have no control over the 
property, then there ‘can be no collision between judicial and 
executive authority, and the propriety of the order of the Pres- 
ident will, in effect, be sanctioned by judicial decision. 
I respectfully submit these additional views for the consid- 
eration of the President. 
| . | ~R. B. TANEY. 
To the Secretary or Stare. | — . 


! 





POWER OF CoN GRESS OVER COURTS-MARTIAL. 


The Attorney General ought not to express an official opinion on the question 
» whether Congress has power to review the sentence of a general court-martial 
in the dase of Lieutenant Colonel Wooley. 


Pr TORN GENERAL’s OFFICE, 
February 1, 1832. 


- $m: I have the honor to ‘acknowledge the receipt of your 
letter of January 21, together with the memorial of Lieutenant 
Colonel Wooley, and the proceedings of the general court-mar- 
tial which sat. upon his trial; and I have given to the subject to 
which you have called my attention ar most. respectful and 
deliberate consideration. 
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The committee desire me to furnish them with my opinion 
as to the power of Congress to review the sentence of a generak 
court martial, under the circumstances set forth in -their pro-. 
ceedings, and in the memorial of Lieutenant Colonel. Wooley- 

With every disposition to answer frankly any inquiry that 
may be made by a committee of either ‘branch of the legisla- 
ture, I cannot, in this instance, persuade myself that I ought 
to express an opinion, in my official character, on a question of 
so much delicacy as the one proposed in your letter. 

It is for Congress itself to consider and decide upon the 
extent of its power over a matter of this description; and it~ 
would hardly, perhaps, be deemed to be within the tegitimate 
scope of the duties of an Attorney General, who is a subordi- 
nate officer of the executive department, to attempt to mark 
out the limits of the legislative power. 1 beg leave, therefore, 
respectfally to decline giving any opinion on the question; and 
I hope the committee, on further consideration, will hold me 
excused. 

I have the honor to be, with the near respect, your most 


obedient servant, 
_R. B. TANEY. 
To the Hon. WILiiam Drayton, 


Chairman of the Committee ‘on itary Affairs. 





BONDS OF MARSHALS. 


Where a marshal, appointed by the President during a recess of the Senate, is 
subsequently nominated to the Senate for the office, and confirmed, and anew 

_ Cormmigsion issued to him, he should execute a new bond to the government. 
This point was settled by the Supreme Court in the case of Kirkpatrick ve. 
the United States, 9 Wheaton, 720. 


OFFICE or THE ATTORNEY GENERAL, 
March 12, 1832. 


Sir: Owing to my absence from Washington, I did not re- 
ceive until to-day your note of the 5th instant, enclosing a copy 
of a letter from Judge Betts to you, relative to the bond of the 
marshal of the southern district of New York. 

Mr. Waddell, it appears, was appointed to that office during 
the recess of the Senate, and gave bond under that appoint- 
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ment. He has since been nominated to the Senate for the 
same office, and his appointment advised by them; and you 
inquire whether it is necessary that a new bond should be 
given by him on the delivery of his new commission. | 

I consider the point-to be settled by the Supreme Court in 
the case of Kirkpatrick vs. the United States, reported in 9 
Wheaton, 720. A new bond must be given on ane delivery of 

the new commission. 

| | | R. B. TANEY. 
To the Secretary oF State. | i od 


ee @. 
WARRANTS AND PATENTS FOR BOUNTY LANDS. 


Warrants and patents for bounty lands should issue to the applicants really en- 
_ tided to them, notwithstanding warrants and petents may have erroneously 
issued to others, through imposition and fraud. Impositions on the depart- 
“ment aught. not to ai aa innocent persons. 


Orricn OF THE ATTORNEY GENERAL, 
March 19, 1832. 

Siz: From the papers which accompany your note to me 
of the ist instant, I understand that you are satisfied by the 
evidence before you that a warrant, heretofore issued in the 
name of William S. Hawkins, as the son and heir of Captain 
Moses Hawkins, was obtained by fraud and imposition; that 
the present applicant is the party really entitled; and that the 
former warrant and patent were issued to an impostor, who per- 
sonated the proper claimant. 

An imposition practised on the department ought not to pre- 
judice an innocent person, who in no way contributed to the 
wrong done to the public; and I think the son and heir of 
Moses Hawkins is entitled to a warrant for his bounty lands, 
notwithstanding a warrant and patent have been heretofore 
fraudulently obtained by another person for the same lands. 


R. B. TANEY. 


4 


To the Secretary or War. 
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PENSIONS TO THE INDIGENT. 


If, after a person is placed on the pension roll, he acquires so much property 
that he no longer needs the assistance of his country for support, the founda- 
tion on which the pension is given fails, and he may be dropped from the roll, 


~~ 


OFFICE OF THE ATTORNEY GENERAL, _ 
March 22, 1832. 

Sir: There is no express provision authorizing you to strike 
from the roll of pensions a person who was continued on the 
list after the exhibition of his schedule, and who has simce ac-- 
quired property enough to support him without the assistance 
of his country. Yet the pension is obviously intended for 
those only@vho have not other sufficient means of support. 

_By the original law of March 18, 1818, it is given not 
merely to the persons who were at that time in need of assist- 
ance from their country for support, by reason of their reduced 
circumstances, but to those also to whom the like misfortune 
might afterwards happen. It was designed for the relief of 
those who were at any time in actual want. If, after a person 
is. placed on the pension roll, he acquires so much property 
that he no longer ‘‘needs the assistance of his country for 
support,’” the foundation on which the pension is given fails; 
and, therefore, any one who does not need it for his support 
may, I think, at any time be dropped from the roll. 

If a different construction is put upon the laws of 1818 and 
1820, a person who, by descent or devise, or any other way, 
had become wealthy and affluent, might be receiving the 
bounty of the public, when it is evidently intended for none 
but persons who have no other sufficient means of support. 


R. B. TANEY. 
‘To the Secrerary or War. : 





- BOARD OF NAVY COMMISSIONERS. 


Members of the Board of Navy Commissioners, while they act as such, retain 
their rank of post-captain in the navy; and may, while they continue mem- 
bers of the board, be employed by the government in separate and distinct 
duties in their character of post-captains. 

They do not perform their duties as Navy Commissioners by virtue of any rights 
or authority which belong to them as post-captains, but from laws establishing 
the board. 
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Their orders issue from the board which they constitute as SODLRINSIOREES; and 
a majority of their numper must concur in them. 


As no separate command is assigned to the several members of the board i m 
their character of post-captains, they cannot exercise the authority which an 

' officer of that rank possesses over the officers and men placed under their 
eommand when in actual service and afloat. They are only entitled to the 
rights and privileges that belong to an officer of the same grade _—< on shore 
and not employed in any particular professional service. 


ArrorNEY GENERAL’S Piece ; 

March 22, 1832. 
Str: I have the honor to acknowledge the receipt of your 
letter of the 7th instant, enclosing a copy of the letter of Com- 
modore Rodgers, furnishing the information called for in my 
letter to you of the 2d instant. A temporary absence from 
Washington, and some urgent official engagements, have pre- 
vented me from replying sooner to your inquiry. 


It is very clear that every member of the Board of Navy 
Commissioners, while he acts as such, retains-his lineal rank 
of post-captain in the. navy. The possession of this rank is 
necessary to qualify him for the office of Commissioner; and 
he may, while he continues a member of the hoard, be em- 
ployed by the government in a separate and distinct any! in 
his character of post-captain in the navy. 

_ . But they do hot perform their duties as Navy Gcincatasionses 

by virtue of ‘any rights or authority which belong ‘to-them as 
post-captains in the navy: The authority, rights, and powers 
of the members of the board, when performing the duties of: 
Navy Commissioners, are all derived from the laws establish- 
_ ing that board. They must act jointly, and not sepatately, in 
performing these duties; and a majority must be ptesent and 
concur, in order to make the act lawful. They do not-act in 
‘the character of post-captains in the navy, but in the character 
of Navy Commissioners. The authority they exercise is not 
derived from the appointment of post-captain, but from the ap- 
pointment of Navy Commissioner; and the direction in the 
law, that the board shall be composed of post-captains in the 
navy, is merely a designation of the class from which the ap- 
pointment is to be made, and is in that respect a restriction on 
the appointing power. 


504 HON. ROGER B. TANEY 


Costs for Non-Acceptance of Draft of a Minister. 





- It follows, upon these principles— 

Ist. That an order from the Board of Navy Commissioners 
to persons subject to their authority, is not to be esteemed an 
order from a post captain to an inferior officer under his or their 
command. It is not issued by them in the character of post- 
captains, nor by virtue of their authority of post-captain; but 
is given in the character of Navy Commissioners, and by virtue 
of the authority conferred by law on the Board of ney Com- 
missioners. 

2a. That one member of the board cannot issue an order in 
relation to duties assigned to the board. He cannot issue it as 
Navy.Commissioner, because the law requires the concurrence 
of a majority of the board in the performance of its duties and 
in the exercise of its powers; and he cannot issue it in the 
character of post-captain, because he does not act by virtue of 
any authority conferred by that commission, but his authority 
is derived entirely from his appointment as Navy Commissioner. 

3d. "I'hat as no separate command is assigned to the several 
members of the board in their character of post-captains, they 
cannot exercise the authority which an officer of that rank pos- 
sesses over the officers and men placed under his command 
when in actual service and afloat. They are entitled to the 
rights and privileges that belong to an officer of the same grade 
when on shore and not employed in any particular professional 
service; and as post-captains they are entitled to nothing more. 

The principles and conclusions above stated appear to me to 
embrace all the points suggested in the letter of Commodore 
Rodgers. 

| R. B. TANEY. 
To the SecrETARY OF THE Navy. | 


COSTS FOR NON-ACCEPTANCE OF DRAFT OF A MINISTER. 


Whether the government ia liable for the costs and damages occasioned by the 
non-acceptance of a draft drawn by the chargé d’affaires of the United States 
at Lima, depends upon whether he was authorized to draw it, and whether its 
non-acceptance was the mistake or fault of the government. If he were au- 
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thorized. to draw, and the government were at fault, the department should 
make good nm demoges and costs to which sd became liable on the return of 
his bill. | 


Arrorney Geverat’s OFFice,. 
. = 3 _ March 23, 1832. 

Sin: In the note from your department of this date, in rela- 
tion to the bill for $1,000 drawn by Mr. Larned, chargé 
d’affaires of the United States at Lima, the facts are not suffi- 
ciently stated to enable me to form an opinion on the question 
you put, Whether the department is bound to make good the 
costs and damages occasioned by the Dopcalnonee of the bill 
at the time it was presented’ — : 


Was Mr. Larned authorized to draw this bill on’ the depart- 
ment, in the then state of his accounts? Was‘he in fault in: 
drawing the bill? Or was the non acceptance owing to’ the 
fault.of-the government? — 


If Mr. Larned exceeded his powers in drawing this bill, and 
was not at that time authorized to draw it, the government are 
not bound to make good to’ him any damages or costs which 
he may have sustained by reason of its non-acceptance ; and he 
himself is personally liable to the holder. ” 


But if he was authorized to draw this bill, and its non- ac- 
ceptance was occasioned by any mistake or fault j in the govern- 
ment, then he ought not to suffer; and the department would 
be bound to make good the damages and costs to which he 
became liable on the retutn of his bill. 


As to the amount of damages and costs proper to » be paid: if 
the government is bound to pay them, that must depend upon, 
the amount to which Mr. Larned was liable at Lima, where . 
the bill was returned protested for non-acceptance.. I have not 
the information on that head which is necessary to enable me 
to designate the sum, but prestime it can be obtained at your 
department. 


R.. B. TANEY. 


To the Secretary or Stare. 
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LAND WARRANTS REAL ESTATE. 


Land warrants for bounty lands are real estate; and where parties first entitled 
have died, they must, in general, iesue to heirs or devisees, not to administra- 
tors, nor to administrators with wills annexed. 

As the warrant in this case is not directly devised, it must, aceording to the literal 
interpretation of the act of Congress of May 30, 1830, issue to the heirs. 

But as there is a will in this case and ap administrator to execute it; and as the 
issuing of the warrant to heirs will embarrass the administrator with the will 
annexed in carrying out the testator’s intention; and as there are no conflicting 
inferests to be affected by the form of the- issue, it may issue to the adminis- 
trator in trust for the purposes mentioned in the will. 

. ArTronnsy GENERAL’s OFFICE, 
March 28 , 1832. 

_ Srr: The application of John M. ‘Faylor, administrator with 
the will annexed of John Taylor, deceased, for the warrant for 
the military land bounty to which the said deceased was enti- 
tled; presents a case of much difficulty. The question depends 
on the construction of the act of May 30, 1830; and. if the 
words of the Ist and 4th sections are interpreted according to 
their literal meaning, the warrant could not.issue to the present 
applicant. He is neither heir nor devisee. 

The warrant is real estate; and it is very evident that the 
testator intended that all of his real estate should be sold, and 
the proceeds divided in the manner described by his will. And 
his intention in this respect cannot be conveniently executed, 
unless the warrant issues to the administrator with the will an- 
nexed, who, upon the refusal of the executors to act, is, by 
the laws of Virginia, entitled to sell and distribute his real 
estate according to the directions of the will. ' 

It is equally obvious that Congress designed that the warrant 
should be devisable, and that it should go according to the in- 
tention of the party originally entitled, as that intention should 
be expressed in his will. 

As the warrant in this case is not directly devised to any one, 
it must, according to the literal interpretation of the act of Con- 
gress, issue to the heirs. And yet, if it is so issued, it embar- 
rasses the administrator in carrying into execution the testator’s 
intention, and thereby, in some degree, injures the parties who 
are the objects of the testator’s bounty, and to whom the legis- 
lature intended to secure the property. 


Accounts and. Accounting Officers. 





There are no conflicting interests to be affected by the form 
in which the warrant shall be issued. And the only question 
is, Can it be given in that most convenient and beneficial to 
those who are without doubt entitled to receive it? 


The main object of the legislature was, 1 think, to point out 
the persons who’ should be entitled to the bounty, and to secure 
to them its substantial benefits. ‘he form-in which this-is to 
be done was a secondary consideration, and was not the chief 
object which the legislature had in. view in the provisions con- 
tained in the law in question. 


And as the chief object of the legislature, and the unques- 
tionable intention of the testator, will both be most effectually 
_and fully accomplished by issuing the warrant to the admin-. 
istrator with the will annexed, “in trust, for the purposes 
mentioned in the will,’’ I think it may lawfully be issued in 
that form. 


When the country is conferring upon its faithful servants the 
rewards they have earned, the law ought to be construed in 
the spirit in which it was passed. And it is not necessary to 
adopt a strict technical and literal interpretation of its words, 
which would manifestly, in this case, impair the value of the 
bounty, and lessen in some degree the benefit intended to be 
conferred by the public. 


- sR. B. TANEY, 


To the Secrerary or War. 


ACCOUNTS AND ACCOUNTING OFFICERS. 


Where the account of General Taylor had been settled by the accounting offi- 
cers, and a balance found against him, for which a suit had been commenced; 
and a memorial wag subsequently presented by him to the President, request- 
ing the discontinuance of the suit on account of alleged errors in the settle- 
ment,—HELD, that the decision of the Comptroller was conclusive upon the 
executive branch of the government; and that the President does not possess 
the power to enter into the correctness of the account for the purpose of re- 
pairing any errors which the accouating officera may have committed. 
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‘General Taylor must seek relief in the court where the suit m depending, or 
_ bring his claims tothe consideration of Congress. 
The President may, however, compel the district attorney to prepare for and 
Ecce to trial without delay. | 


ATTORNEY Generat’ s OFFICE, 
April 5, 1832. 


Sir: In obedience to your directions, I have examined the 
memorial of General Taylor, and the documents and papers 
which accompany it; and have also received from him a full 
verbal exposition of the grounds on which he asks for the dis- 
missal of the suit of the United States now pending against 
him. And in reply to the questions you have proposed to me; 
I beg leave respectfully to submit the following report: 

As it.is the duty of the President to take care that the laws 
be faithfully executed, he must, in a case of manifest vexation 
and oppression, have the legal power to order the dismissal 
of a suit instituted in the name ofthe United States by the 
direction of the agent or Solicitor of the Treasury. 

The suit in question is alleged by General Taylor to pe vexe 
‘atious and oppressive, upon two grounds— 

1. Because an error has been committed in the settlement 
of his accounts; that the accounting officers have not allowed 
him certain credits, to which he is legally and equitably enti- 
tled; that ona fair settlement of his transactions with the gov- 
ernment, he will be found to be a creditor, and not a debtor: 
and that, therefore, there is no just foundation for the action. 

2. Because the proceedings by the government on this claim 
have been vexatious and oppressive; that the suit has been re- 
peatedly dismissed and again renewed; and that he has been 
thus harassed by a tedious and expensive litigation, until his 
most important witnesses have died, and he has thereby been 
deprived of the benefit of testimony essential to his defence. 

Upon these two grounds, he asks for the interposition of the 
President, and an order from him to dismiss the suit. 

The first ground of complaint preferred by General Taylor 
presents a preliminary question: Can the settlement of an ac- 
count made by the proper accounting officers of the govern- 
ment be: reviewed by the President, in order to ascertain 
whether an errror has been committed? Fr, unless he pos- 
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sesses this power, the balances reported to be due to the United 
States, by the tribunals lawfully authorized to adjust the ac- 
counts, must be taken to be true, so far as the action of the 
executive branch of the government is concerned; and. the 
President could not enter into the examination which would 
be necessary to enable him to decide whether the proper credits 
had been allowed to General Taylor by the Auditor and the 
Comptroller. 

None of the acts of Congress prescribing the mode of settling 
accounts and ascertaining balances look to a revision of the 
accounts by the President—except, perhaps, some laws passed 
for the relief of particular individuals, in which the power is 
expressly given. ‘The general laws upon that subject all seem 
to regard the decision of the Comptroller as final, and require 
the executive branch of the government to act upon it accord- 
ingly. 

The act of March 3, 1817, which established the present 
mode of settling accounts, and under which the account in 
question has been adjusted, directs the Third Auditor to certify 
the balance, and transmit the account, with the vouchers, to 
the Second Comptroller, for his decision thereon. In the 5th 
section of this law, the Auditor is directed to receive from the 
Comptroller the accounts which have been ‘¢ finally adjusted,”’ 
and to preserve them, with the vouchers and certificates; and 
in the 9th section the Comptroller is directed to certify the bal- 
ances to the Secretary of the department in which the expend- 
iture has been incurred. 

The act of May 15, 1820, by which the office of agent of the 
treasury was created, requires the Comptroller to cause the 
account to be certified to the agent of the treasury, and makes 
it the duty of the latter immediately to proceed against the de- 
linquent.. None of the vouchers or evidence on which the 
claim is founded are required to be sent with the account; and 
the agent of the treasury is bound to act upon the account 
itself, and the balance due Abeneois as certified by the Gomp- 
troller. aw. “9 Ge 

These laws, as well; indeed, as those which sitsoadath them 
on the same subject, appear to me not to contemplate any 
appeal to the President; and I think, therefore, that the deci- 
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sion of the Comptroller in this case is:conclusive uporr the ex- 
ecutive branch of the government, arid that the President does 
not possess the power to enter into the examination of the cor- 
rectness of the account, for the purpose of taking any measures 
to repair the errors which the accounting officers appointed by 
law may have committed. The party who supposes that jus- 
tice has not been done to him must seek relief in court when 
a suit is brought against him, or may bring his claims to the 
consideration of Congress; and these, in my opinion, are the 
only means of redress left to General Taylor if the eon 
officers have erred in their decision. 

In this view of the subject, it is not necessary to go ing a 
detailed examination of the disputed items. They are, how- 
ever, particularly stated in the letter of the Solicitor of the 
Treasury, and the documents accompanying it; and whieh are 
herewith submitted for your inspection. 

Assuming that the settlement made by the accounting offi 
eers is final,.so far as concerns the action of the Executive in 
this matter, and that the balance stated is to be regarded as 
due, the delays which have taken place, and the death of wit- 
nesses, would hardly authorize the dismissal of the suit; for 
such a dismissal would, in effect, be a relinquishment by the 
Executive of a debt found to be due to the United States by 
the officers appointed by law to-decide in such cases. 

But the President may unquestionably interfere, and compel 
the officer to prepare for, and proceed to trial without delay. 
And if there was at this time any ground. to apprehend further 
difficulty on this head, no case could call more strongly for 
executive interposition. There does not, however, appear to 
be any thing. to reprehend, since the first complaint of delay 
was made by the defendant, and the district attorney directed 
by the Solicitor of the Treasury to proceed to a final decision; 
and the case will, without doubt, be ready on the part of the 
United States, and can be disposed of at the approaching May 
term of the court. The letters of the Solicitor of the Treasury 
and the district attorney will show the proceedings which have 
heretofore taken place. 

It is, however, evident that the death of the witnesses of the 
defendant may compel him to proceed to trial under many dis- 
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advantages.. ‘The business, as he insists, was transacted chiefly 
by his agent; and, from the character of two of the principal 
items in controversy, (payments alleged to have been made. to 
Colonel James Johnson,) it may now be impossible for him to 
prove them, even if, as he alleges, they were actually made. 
This. circumstance would not, as I have already said, justify 
the Executive in dismissing: the. suit, and thereby releasing a 
debt which the proper accounting officers. have: decided to be 
due to the United States. But it is obvious that the manner 
in which these proceedings have been conducted on the-part 
of the government has. been exceedingly harassing to the de- 
fendant; and that most unreasonable, (and I believe unexam- 
pled) delay has occurred in ‘bringing the controversy to a final 
decision. It is true that some portion of it has been occasioned 
by the defendant himself; but, after deducting that from the 
whole time which has been: suffered to elapse since: these pro- 
ceedings were instituted, there will be found to be enough  re- 
maining to give General ‘Taylor just cause to complain. . And 
as, by these means, the party. has been deprived of testimony 
which may have been essential to his defence, Congress may, 
perhaps, deem it worthy of consideration in the settlement of 
his accounts. But, in my opinion, it is not in the power of the 
Executive to afford relief. 

| R. B. TANEY. 
To the PresipENT. | & le | 





PATENTS FOR INV ENTION S. 


The party applying for a patent must prove to the satisfaction of the Secretary. 
of State that he is a-citizen of.the United States; or, if an alien, that he has 
resided in the United States for two years. — | 


AvroRNEY Giant's s OFFICE, 
May 15, 1832. 
Sir: I think the patty apivine for a patent must prove to 
the satisfaction of the Secretary of State that he is a citizen of 
the United States; or, if.an alien, that, he has resided in the 
United States for two years. The authority given by the act 
of Congress to grant patents is a restricted one. They cannot 
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be granted to every applicant, but only to applicants of: a par- 
ticular description; and the party applying must, consequently, 
prove to the satisfaction of the Secretary that he is one of the 
description of persons to whom the law authorizes. him to issue 
a patent. And this is the more necessary because the decision 
of the Secretary i is, in my opinion, prima facie evidence of the 
fact, although not conclusive. . 

As to the mode of proof which shall be received as sufficient 
by your, dep&rtment, it is a matter for your own regulation; 
and I presume some fixed rule has been established on the 
subject. ; 
eo. Nae: R. B. TANEY. 
- To the Secretary or Stare. . - | 





NORFOLK : DRAWBRIDGE COMPANY AN D THE UNITED STATES. 


The Norfolk Drawbridge ‘Company have not the power to execute a contract 
or conveyance to the United States, except with the consent of the legislature 
of Virginia expressed in'a law, conferring the right to remove the bridge over 

' the southern branch of Elizabeth river; and to enclose the road leading thereto. 
Nor can said company otherwise extinguish the rights of the public thereto, - 


ATTORNEY GENERAL’s OFFICE, | 
May 16, 1832, 

Sir: It appears oii the. papers before me that, in 1803, the 
legislature of Virginia incorporated the Norfolk Drawbridge Com- 
pany, for the purpose of erecting a toll-bridge over the eastern 
branch of the Elizabeth river; and in the same law authorized 
the company to erect toll-bridges, if they thought proper to do 
so, over the southern branch of Elizabeth river, and across the 
western branch of the said river,.and across Broad creek, a 
fork of the eastern branch aforesaid. And the act required the 
company to make.a road from the south end of the said bridge, 
running in a straight line for one mile at least, and intersecting 
the main road leading from Washifgton to the great bridge; 
and authorized the company to enter on the lands near to the 
road, and to take from them materials of a certain description 
necessary for the construction of the bridge and road, without 
the consent of the owners of the land, upon the terms ‘and con- 
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ditions mentioned in the charter. It also provided that, if this 
company should not choose to build the said bridge or bridges, 
a separate company might be established for each bridge, or 
any number of them; and the commissioners named in. the 
law were authorized to open the books and receive subscrip- 
tions accordingly. 

The original law was amended by an act of assembly passed 
in 1804; and the corporation created by the first law was au- 
thorized to erect a tollbridge over the southern branch of Eliza- 
beth river of different dimensions from the one contemplated 
by the first act; and, instead of the road directed to be made 
by the first law, the company was authorized to straighten the 
roads to and from the bridges to be crected under these acts 
of assembly in such manner as they should deem best, and to 
procure the materials for that purpose in the mode pointed out 
in the act of 1893. 


Under these laws, bridges were erected aver the eastern and 
southern branches of Elizabeth river, and a road opened from 
the last-mentioned bridge to the public highway in Gosport. 

This bridge and the road leading thereto have been found 
inconvenient to the navy-yard and dry-dock which the United 
States are now erecting at Gosport; and the corporation are 
willing, for a stipulated price, to surrender their right to the 
road and bridge, and Congress have appropriated the sum re- 
quired, but have annexed a proviso that it shall not be paid 
unless ‘the Attorney General of the United States shall be 
satisfied of the validity of the title, and that the nght thus 
acquired will authorize the United States to remove the bridge, 
and to enclose the road within the navy-yard.”’ 

Under this reference, it has become my duty to say whether, 
in my opinion, it is in the power of the corporation to secure to 
the United States the rights mentioned in the above proviso. 

The question depends upon the powers conferred on the cor- 
poration by their charter. It is quite clear that a contract 
which, if made with an individual, would be invalid and void, 
could derive no obligatory force from the circumstance of heing: 
made with the United States, and not with an individual;, and 
the point to be decided is, whether the corporation possesses 
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the power to bind itself by contract to do an act which is incon- 
sistent with the chief object of its charter. 


An act of incorporation of this description can never be con- 
sidered as having been granted for the exclusive benefit of the 
corporators. Certain privileges are given to them, in order to 
obtain a public convenience; and the interest. of the public 
must, I presume, always be regarded as the main object of 
every charter for a toll-bridge or a turnpike road. The exclu- 
sive privileges are not given to the corporators merely for in- 
dividual emolument, or from favoritism, but are granted as a 
compensation for the public convenience derived, or expected 
to be derived, from the work done by them, and are offered 
in the charter as inducements to individuals to undertake it. 
And this must especially be the case in a charter like this, 
where the power of the eminent domain is exercised in taking 
the property of individuals without their consent, in order to 

. make the contemplated work. 


The bridge and road being made, the public acquired a right. 
to travel over them upon the payment of the toll fixed by the 
charter. Can the corporators, without the consent of the legis- 
lature of Virginia, extinguish that right? 1 think they cannot, 
and that such a contract is inconsistent with the objects of the 
charter, and would be void, and would not bind either the 
present or future members of the corporation. 


It may be that the public, in truth, derive no advantage from 
the bridge and the road proposed to be discontinued. But that 
consideration could not affect the question of right. And | 
think the United States cannot acquire from the corporation, 
in any form of contract, a nght to remove the bridge and en- 
close the road, unless the legislature of Virginia shall by law 
enlarge the powers of the corporation, and authorize it to enter 
into the engagement, and to convey or extinguish the night 
in the road and bridge, in the manner and for the purpose 
contemplated by the United States. 


R. B. TANEY. 
T’o the SECRETARY OF THE Navy. 
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DEPOSITORY OF RECORDS REFERRED TO IN TREATY WITH 
SPAIN. 


The Department of State was made the depository, by stipulation, of the records 

"and papers referred to in the eleventh article of the treaty of 1819 with Spain, 

“and they mast not be delivered up to claimants; and any law of Congress that 
shall authorize or require their delivery will be a violation of that treaty. 


ATTORNEY GENERAL’S OFFICE, 
o . May 18, 1832. 
’ Str: In reply to your letter of yesterday, I have the honor 
to state that I consider the last clause of the 11th article of 
the treaty with Spain, (1819,) which directs the records and 
papers mentioned in that article to be deposited in the Depart- 
ment of State, and entitles the Spanish government to a copy, 
was intended to guard that government from any future de- 
mand which might be made on it on account of claims which 
had been brought before the commissioners and decided upon 
by them. But whatever may have been the object of the con- 
tracting parties, the stipulation is positive that these records 
and papers are to be deposited in the State Department; and 
the whole context of the article in question shows that they 
were intended permanently to remain there. In my opinion, 
therefore, the Secretary of State cannot deliver them to the 
claimants, and a law of Congress authorizing the delivery 


would be a violation of the treaty. 
; R. B. TANEY. 
To the SecreTaryY oF STATE. | 





ACCOUNTS AND ACCOUNTING OFFICERS. 


Where items of account once presented to the accounting officers and rejected, 
and afterwards to Congress, and by that body rejected in part, and the re- 
jected items again presented to the accounting officers on new proof—neLp, 
that they cannot reopen the account nor take any new testimony in respect 
to them. 

Where Congress directs an account to be opened for a specific purpose, that pur- 
pose only can be subserved by so doing.. 


Arrorney GENERAL’s OFFICE, 
May 23, 1832. 
Sm: I have examined the papers relating to the claim now 
made by Colonel Tharp, upon which, at the request of the 
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Comptroller, in his communicatien of April 25, 1832, you have 
called for my opinion. 

The four items particularly mentioned in the report of the 
Comptroller were claimed as credits, and disallowed by the 
accounting officers, with some others which it is not now neces- 
sary to notice. Colonel Tharp petitioned Congress for relief; 
and several laws have been passed in relation to the claims of 
Colonel Tharp, as appears by the Comptroller’s statement; to 
which he has not referred me, as he does not suppose them to 
be material. But he has farnished me with the report of the 
committee made on the petition which Colonel Tharp presented 
to Congress in 1830, for the allowance of these particular credits 
in his account, together with some other claims. ‘This com- 
mittee reported against these four items, and in favor of certain 
other specified credits, which had been rejected by the account- 
ing officers. There does not appear to have been any legisla- 
tion upon the subjects mentioned in that report until the pre- 
sent session of Congress; during which a law has been passed 
requiring the accounting officers to open and adjust the ac- 
count of Colonel Tharp, and to allow the same items recom- 
mended for payment in the above-mentioned. report of the 
committee. But no authority is given to open the account for 
any other purpose, or in relation to any other clam. These 
four items, which had been disallowed by the accounting offt- 
cers, and which were brought before Congress and there dis-, 
allowed, are now again brought before the Comptroller. As 
to three of them, the evidence offered is the same with that 
produced before the committee. But new evidence is produced 
in relation to the remaining item; that is, the claim for interest, 
damages, costs, &c., upon the draft drawn by Lieutenant 
Reed, and endorsed by Colonel Tharp; and as this new evi- 
dence satisfies the Comptroller that this draft was paid by Col. 
Tharp, and the ground taken by the committee for its rejection 
was the insufficiency of the proof on this point, the Comptroller 
seems to suppose that this claim is placed before him on a dif- 
erent footing from the other three, and that it has better preten- 
sions to be again reheard by him and allowed. 

I take a different view of the subject from the Comptroller. 

The law which directs the account to be opened, and certain. 
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claims allowed, gives no power to the accounting officers to 
open the account for any other purpose. Nor does it authorize 
them {o re-examine any of the rejected items, or take any new 
testimony in relation to them. The law manifestly regards 
the accounts as closed upon the claims then before Congress, 
and directs it to be opened for a specified purpose only. 

Can the Comptroller allow an item of claim which has been 
finally disallowed at the treasury, and afterwards rejected by 
the legislature? Could he, for example, in the present state of 
the case, take further testimony in order to ascertain whether 
the second item mentioned in the report was a public or a pri- 
vate transaction? And if this additional testimony satisfied him 
that it was a public ome, could he reverse the decision made in 
Congress? I think not. The claim has been heard before the 
legislature, and rejected; and it is immaterial on what ground . 
it was rejected. We cannot know that the evidence which 
satistied the Comptroller would have satisfied the legislature. 
And when a claim has been there considered and disallowed, 
after being rejected at the treasury—and especially when the 
language of the law so recently passed for the relief of Colonel 
Tharp implies, in the plainest terms, that his account is to be 
regarded as closed, and directs it to be “‘ opened ’’ for certain 
specifie claims only—1 canaot think that any one of the re- 
jected items is any longer a fit subject to be reheard and recon» 
sidered, upon new testimony or otherwise, by the accounting 
officers. ‘No injustice is done by this rule, because Congress 
may review and reverse its own decisions whenever the pur- 
poses of justice require it. 

The facts stated by the Comptroller in his letter of May 21, 
én relation to the evidence on which his former report was 
founded, are matters for his consideration, and not mine; and 
it is unnecessary, therefore, for me to say anything on that 


point. 
R. B. TANEY. 


To the Secretary or War. 
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Contracts for bricks and masonry at Fort Monroe ought to have been depo- 
sited with the Comptroller, and accounts arising therefrom ought to be ad- 
justed at the Treasury Department; until that shall be done, the Secretary of 
War cannot be called on to order payment. 


ATTORNEY GENERAL’s OPFICE, 

May 31, 1832. 
Sir: I have examined the statement of General Gratiot and 
the papers which accompany it, relating to the contracts made 


with Bolitha Laws, for the delivery of bricks and for masonry 
at Fort Monroe. 


By the act of July 16, 1798, all contracts of this description 
ought to be deposited with the Comptroller; and the contracts 
in question were, I presume, deposited as the Jaw requires. 
The act of March 3, 1817, directs that all accounts whatever, 
in which the United States are concerned, shall be settled and 
adjusted at the Treasury Department, and the officers by whom 
the different accounts are to be settled are pointed out in the 
law. Iam not aware of any act of Congress which excepts 
contracts of the description of those before me from the pro- 
vision in the 4th section of the act of 1817, which makes it the 
duty of the Third Auditor to receive “generally all accounts 
of the War Departiuent, other than those provided for.”’ If 
there is any act of Congress which makes special provision for 
the settlement of claims like those now preferred, and thereby 
exempts them from the operation of the law above mentioned, 
I would be glad to be referred to it. But, in the absence of 
any such act of Congress, I do not perceive how the case can 
regularly be brought before you in its present condition. It 
appears that no settlement of the account, on either contract, 
has been made at the treasury by the proper officer; and, until 
that is done, and a sum found and reported to be due to him, 
you cannot be called on to order a payment of the claim, or 
any part of it. 


R. B. TANEY. 


To the SecreTaRy oF War. 
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PENSIONS TO INVALIDS. 


it rests with the President to prescribe the regulations under which a person shall 

_ be admitted as a pensioner, and the rate of pay which he shall receive, as well 
under the act of 1812 as that of 1802. 

He may apply it co civil officers receiving a certain amount of income from their 
offices, whilst he exempts others from its operation. 

Hence the applicant has no absolute legal right to be placed on n the pension list. 
If the regulations of the President applicable to those who hold civil offices 
exclude him, he cannot be placed there. 


ATTORNEY GENERAL’S OFFICE, 
May 31, 1832. 


Str: General McNeil’s application fora pension is made under 
the act of July t1, 1812. 

This law directs that if any officer, nori-commissioned officer, 
&c., shall be disabled while in the line of his duty, “‘he shall 
be placed on the list of invalids of the United States, at such 
rate of pension and under such regulations as are or may be 
directed by law;’’ and then proceeds to limit the pension which 
may be allowed to the party. It does not fix the amount to 
which he:shall be entitled, but declares that it shall not exceed 
certain amounts mentioned in the law. 

As this act of Congress gives the party a right to a pension 
“at such rate and under such regulations as are or may be 
directed by law,’’ and does not prescribe the manner in which 
the rate is to be fixed, nor the particular regulation under 
which he shail be entitled to be placed on the roll of pensions, 
we must look for some other act of Congress to guide us in this 
respect. And the only act of Congress then in force, to which 
this law can be supposed to refer, is the act of March 16, 1802, 
It is very clear that the act of 1812 cannot be construed to refer 
to the law of April 25, 1808, which placed invalids who had 
then been disabled, and who had received their wounds after 
the revolutionary war, om the same footing with the revolution- 
ary pensioners. And I understand the uniform construction 
given to the act of 1812 has been, that it referred to the pro- 
visions of the act of 1802, to ascertain the rate of pension, and 
the regulations by which-the party was to become entitled to it. 
I think this construction is the true one; and as no subsequent 
law has provided different regulations, or a different mode of 
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fixing the amount of the pension, the provisions of the act of 
1802 must, in these particulars, govern in all cases which arise 
under the act of 1812. 

The act of 1802 directs that the party shall be placed on the 
list of invalids “‘ at such rate of pay and under such regulations 
as may be directed by the President of the United States for 
the time being.’? ‘This law vests in the President the power 
to prescribe the ‘‘regulations” upon which a party may be 
placed on the pension lists, as well as the rate of pay to be 
allowed him, provided the amount does not exceed the rates 
limited by the act of Congress. It is to the regulations and 
rate of pay thus to be prescribed by the President, that the act 
of 1812 refers as being then directed by law; and, consequent- 
ly, it rests with the President to prescribe the regulations under 
which a person is to be admitted as a pensioner, and also the 
rate of pay in all cases which arise under the act of 1812, as 
well as in those under the act of 1802. 

As the President may prescribe the “ regulations” under 
which a party shall be placed on the pension-list,no one is 
legally entitled to be placed there in opposition to any regula- 
tion which he may think proper to make on the subject. The 
order of April 18, 1829, was an exercise of the power thus 
vested in the President; and since that regulation was made, 
and while it remains in force, no one who is in the receipt of 
pay or emolument as an officer of the army can be placed on 
the pension-list. 

The case of General McNeil, however, is not embraced in 
this order. But it does not follow that he has an absolute 
right to be placed on the pension-roll; for it still remains with 
the President to decide whether he will apply the same regu- 
lation to all civil officers, or to any of them, or to what descrip- 
tion. He may apply it, if he thinks proper, to eivil officers 
receiving a certain amount of income from their offices, and . 
exempt from its operation those whose allowances are less. 
And where his regulations do not exclude the pasty from the 
roll, he may fix the rate of pay as low as he thinks proper, 
taking care not to exceed the limits fixed by the act of Con- 

ss. 

The result of the principles above stated, when applied to 
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the case of General McNeil, is this: He has no absolute legal 
right to be placed on the pension list. It rests with the Presi- 
dent to prescribe the regulations.on this subject, which shall 
be applied te persons holding civil offices. If these regulations 
shall exclude General McNeil, he cannot be placed on the pen: 
sion list. If they do not exclude him, or if the President 
should see fit to make any regulations in relation to persons 
holding civil offices of profit, then General McNeil will be enti- 
tled to be placed on the pension roll. But, in that event, it 
will still be for the President to determine upon the rate of pay 
to be es to him as a pensioner. 
R. B. TANEY. 
To the Szoretary or War. 





PROVISION FOR WIDOWS OF CONSULS WHO DIE IN OFFICE. 


The Executive will pay to the widow of a consul, having a salary, who has 
died in office abroad, upon her return, the amount which it has been custom- 
ary to pay to consuls themselves upon their recall, viz: his salary for three 
months. 

The funeral expenses of the deceased consul, and the incidental and contingent 
expenses of the consulate after his death, are a fair item of charge on the fund 
for the contingent expenses of foreign intercourse. 

And where the son of the deceased consul remains at the port and discharges 
duties 6f consul which are recognised by the government, he may receive the 
compensation fixed-by law for such services. 

Such was the practice of the government in the cases of Messrs. Folsom, Heap, . 
Simpson, and Hodgson. 


ATTORNEY GENERAL’s OFFICE, 
May 31, 1832. 

Sir: The claim of Mrs. Coxe and her son, upon which you 
have called for my opinion, presents, In one respect, a new 
case. Mr. Coxe, it appears, is the first of our consuls to the 
Barbary States who has died while in office, and his widow 
and family have been obliged to return home at their own ex- 
pense; and Mrs. Coxe presents a claim against the government 
for these expenses. | 

Under the act of May 1, 1810, there can be no outfit allowed 
to a consul, nor is there any authority given to pay his expenses 
home; but, by the practice of the government, it has been 
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usual to consider him in office, and therefore entitled to his 
salary, after leaving his station, for a time sufficient to enable 
him to return home. And as it was desirable that some cer- 
tain period of time should be fixed on, in order to avoid the 
necessity of a particular examination in every case, three months 
appear to have been adopted as a reasonable time in such cases, 
and accounts have, I understand, been settled accordingly. 

If, therefore, Mr. Coxe had lived to return with his family, 
he would have been entitled to three months’ pay after leaving 
his station. This interpretation of the law of May 1, 1810, 
appears to me to be a reasonable and just one. His salary goes 
on while the consul is performing his outward voyage, and 
there seems to be no ground for denying it to him on his re- 
turn. He is, however, during that period of time, rendering 
no service; and the allowance of the salary for three months 
after leaving his station is evidently made to enable him to 
return to his own country; and, as his term of office is con- 
strued to endure for that purpose, although he is not discharging 
any of its functions, it would seem that the same principle may 
with equal propriety be applied to the case of his widow; and 
three months’ salary, from the time of his death, may be paid 
to her, in order to enable her to return with her family. This, 
§ think, is not only an equitable construction of the law, but 
one which, from the nature of the public service in which a 
diplomatic agent is engaged, is called for by the principles of 
justice; and it would be a severe and harsh construction of it 
to deny, after his death, to his widow and family, those means 
of coming again to their home which would have been offered 
to them by the public if he had lived. ‘ But I do not think 
more can be allowed for their expenses than the usual salary 
for three months. 

The funeral expenses appear to me to be a fair item of charge 
on the fund for the contingent expenses of foreign intercourse. 
The act of May 1, 1810, gives the consul at Tripoli two thou- 
sand dollars per annum, as a compensation ‘for his personal 
expenses and services,’’ but does not forbid the allowance of 
expenses other than personal. And, indeed, the language used 
in the law necessarily implies that other expenses are contem- 
plated, and are to be allowed. And as the consuls to the Bar- 
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bary States are diplomatic agents of this government, they are 
entitled to be repaid, out of the appropriation to defray the con- 
tingent expenses of foreign intercourse, such incidental ex- 
penses as are usually allowed in the case of other diplomatic 
agents; and, as the funeral expenses of such officers, when 
they have died abroad, have been borne by the public, I see 
no reason why it should not be done in the case of Mr. Coxe. 
Indeed, the honor and dignity of the government require that 
the funeral of its representative in a foreign country should be 
decently and properly attended to. 

The incidental and contingent expenses of the consulate 
which occurred after the death of Mr. Coxe, if properly vouched, 
ought, I think, also to be paid by the government, as it isa 
part of the expenses of foreign intercourse; and, although the 
money was not paid by a consul regularly appointed, yet, if it 
were paid by one who was acting in that character and dis- 
charging its duties, and if the expenses were proper to be in- 
curred, and were incurred for the public service, they ought 
to be repaid, and appear to me to be a lawful charge on the 
contingent fund above mentioned. 

The salary claimed by Charles J. Coxe, during the time he 
acted as consul, may, I think, be legally paid to him as salary. 
The law of May 1, 1810, gives the salary to the consul for his 
personal services and expenses. If, after the death of Mr. 
Coxe, his son performed the services and incurred the expenses 
of a residence there, and his acts have been recognised by the 
government, I do not perceive why he should not receive the 
compensation fixed by law for such services. He was de facto 
consul for the time, and the public received the benefit. What 
services he performed, or had to perform, I have not the means 
of knowing; and the opinion 1 express is founded on the pre- 
sumption that he rendered faithfully whatever services a consul 
duly appointed would have rendered for the time, and that the 
government have adopted his acts in that character. ‘The prac- 
tice of the government sanctions this opinion, as appears by 
the. papers before me; and in several instances similar to this, 
since the law of 1810, the salary has been paid. I refer to the 
cases of Mr. Folsom, in 1818 and 1819; Mr. Heap, in 1823 
and 1624; Mr. Simpson, in 1820 and 1821; and Mr. Hodgson, 
in 1819. 
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The public interest requires that the duties of the office 
should be discharged by some one; and where, upon the death 
of the consul, a person who is in possession of the papers of 
the consulate, enters on the discharge of its duties, and fulfils 
them to the satifaction of the government, I do not perceive 
why he should not be recognised as consul for the time he 
acted as such, and ‘performed the services to the public; and, 
_ if he is so recognised, the law of Congress entitles him to his 


salary. 
R. B. TANEY. 


To the PresipENT oF THE Unrrep StaTEs. | 





PROCEEDINGS AGAINST PERSONS CARRYING AWAY LIVE- 
OAK, &c. 


Proceedings may be taken under the Ist section of the act of 2d March, 1831, 
against any person who shall have cut and removed any ship-timber from 
lands acquired by the United States. 

No pre-emption claim set up by any person will justify the cutting of timber 
from such lands, until title to the land claimed is acknowledged by the gov- 
ernment, or maintained by the judgment of the court. 


ATTORNEY GENERAL’8 OFFICE, 
June 9, 1832. 


Str: In answer to your letter of the 18th May last, I have 
the honor to state, that, under the act of 2d March, 1831, 
where lands have been acquired by the United States according 
to the provisions of that law, no person has a right to cut or 
remove timber from such lands, upon the ground of any pre- 
emption claim set up by him, until his title to the land claimed 
is either acknowledged by the government, or maintained by 
the judgment of the court. The person, therefore, who cut 
and removed the timber for the purpose of building the vessel 
mentioned in your letter, may be prosecuted under the first 
section of the act above mentioned. But the vessel built of 
the timber improperly cut and carried away cannot be libelled 
under the second section, unless she takes on board timber 
contrary to the provisions of that section. In other words, 
the vessel built of timber unlawfully taken from the lands 
of the United States would be liable to be proceeded against, 
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under the second section of the law, in those cases only where 
the libel could be sustained against any other vessel if em- 
ployed in the like manner. 

I am, sir, very respectully, your obedient seevaitt 


R. B. TANEY. 
To the U. S. District ArrorNeEy, 
Key West, Florida. 


POWER OF PRESIDENT TO FILL VACANCIES. 


The President has power, during recesses of the Senate, to fill vacancies that 
may happen to exist in the subordinate offices of the government, and is not 
limited in its exercise to those which occur during recesses. 

It was the intention of the constitution that the offices created by law, and which 
are necessary to the current operations of the government, should always be 
full; and that, when vacancies happen, they shall not be protracted beyond 
the time necessary for the President to fill them. 

The Attorney General concurs in the opinion delivered by Mr. Wirt October 
22, 1823. 


_ ATTORNEY GENERAL’S Gustin: 
July 19, 1832. 


S1r: In obedience to your direction, I proceed to state my 
Opinion in relation to the appointment of a register of the land 
ofice for the Mount Salus district, in the State of Mississippi. 

The facts in the case I understand to be these: After the ad- 
journment of Congress, on the 3d of March, 1831, and before 
their meeting in December of the same year, a vacancy occurred 
in the above-mentioned office of register, and Samuel Gwinn 
was appointed to fill it. During the late session of Congress 
he was regularly nominated to the Senate, and rejected by 
them. ‘The President having afterwards received strong testi- 
monials in his favor from the State of Mississippi, and being 
requested by one of the Senators from that State to renomi- 
nate him, his name was again sent to the Senate, with the - 
additional recommendations which had been forwarded to the 
President. The second nomination was made on the t1th of 
June last. It was considered on the 10th of July, and laid on 
the table. And on the 16th of July, the last day of the ses- 
sion, the following resolution was moved and considered: 
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‘¢ Resolved, That the President of the United States be in- 


formed that it is not the intention of the Senate to take any 
proceeding on the renomination of Samuel Gwinn to be regis- 
ter of the land office at Mount Salus, in Mississippi, during the 
present session.”’ 

This resolution was ordered to lie-on the table; and the Sen- 
ate adjourned without taking any further order in the matter. 

In this state of things, can the President, during the recess, 
appoint Mr. Gwinn, or any one else, to the office before men- 
tioned ? 

The office was created by the act of Congress of May 6, 1822. 
As the President is required by the constitution to take care that 
the laws be faithfully executed, it becomes his duty to fill the 
offices which are necessary, and have been legally established 
for that purpose, provided the constitution confers on him the 
power. 

The constitution gives him the right ‘to fill up > all vacan- 
cies that may happen during the recess of the Senate, by grant- 
ing commissions which shall expire at the end of their next 
session.”’ 

The appointment of Mr. Gwinn during the last recess ‘filled 
up’’ the vacancy which had then happened, and the office re- 
mained full; and there was no vacancy, from the time of his 
appointment and acceptance, until the close of the late session. 
The nomination made not being confirmed by the Senate, the 


commission granted by the President expired at the end of the 


session; and the moment after it closed, the office again became 
vacant. ‘This was a new vacancy. 

Has this second vacancy happened during the recess of the 
Senate, so as to authorize the President to fill it, under the 
grant of power contained in the article of the constitution a above 
referred to? 

It has, I know, been contended that, in order to enable the 


President to make the appointment, the vacancy must take 


place during the recess: in other words, that the office must be 
full at the time of the adjournment of the Senate, and become 
vacant afterwards. 

I cannot think that this is the true interpretation of the arti- 
cle in question. The constitution was formed for practical 
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purposes, and a construction that defeats the very object of the 
grant of power cannot be the true one. It was the intention 
of the constitution that the offices created by law, and neces- 
sary to carry on the operations of the government, should 
always be full, or, at all events, that the vacancy should not 
be a protracted one. A government cannot go on, nor accom- 
plish the purposes for which it is established, without having 
the services of proper officers to execute the various duties 
required by law. ‘To guard against any abuse of tlie appoint- 
ing power by the President, the approbation of the Senate is 
required. But as it was foreseen that, from the various con- 
tingencies and uncertainties to which. human affairs are liable, 
vacancies might be found to exist, during the recess of the 
Senate, in offices which the public interest required to be filled, 
the power above mentioned was given to the President in 
order to provide against the evil of requiring a vacancy to con- 
tinue in every case until the Senate could be convened, and 
the further evil of calling them together upon every one of the 
vacancies which might unexpectedly be found to exist during 
the recess. But the control of the Senate over appointments 
to such vacancies is effectually preserved by the limited term 
for which the President is authorized to make them. 

Suppose an officer to die in a distant part of the United States, 
and his death not to be known at Washington until after the 
adjournment: must the office remain vacant until the Senate 
can be convened? It'is admitted by every one that the Presi- 
dent may appoint in such cases, and the practice of the govern- 
ment has continually conformed to that construction. But if 
the constitution required that the office should be full at the 
time of the adjournment, and that the vacancy should take 
place afterwards, then the President could not appoint; for, in 
the cases above mentioned, the vacancy happens during the 
session, and the office is not full at the time of the adjourn- 
ment. It becomes vacant the moment the incumbent dies; and 
the notice does nothing more than inform the President that a 
vacancy has happened; and it informs him, at the same time, 
that it took place while the eae was in session, and not 
during the recess. — 


I am aware that it has been said.that in these cases the va- 
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cancy must be regarded as happening when the notice of the 
death is received; and that, therefore, such a vacancy is to be 
considered as happening after the adjournment, and during the 
recess. But how can it be so considered, in opposition to the 
admitted fact? There are no words in the constitution that 
justify such an interpretation. It dees not speak of the notice 
of a vacancy, but of the existence of a vacancy. It does not 
say if a vacancy shall become known, but if a vacancy shall 
‘‘ happen;’’ and if the words of the constitution give the power to 
fill those vacancies only which take place after the adjournment, 
then the vacancies I have just mentioned could not be filled. 

It is manifest, however, that the constitution could not have 
intended to place such cases on a different footing from vacan- 
cies which occur after the adjournment. There is no reason 
for a distinction between them. And the words used in the 
constitution do not, I think, by any fair construction, require 
a distinction to be taken. It was intended to provide for those 
vacancies whichemight arise from accident, and the contingen- 
cies to which human affairs must always be liable. And if it 
falls out that, from death, inadvertence, or mistake, an office 
required by law to be filled is, in the recess, found to be vacant, 
then a vacancy has happened during the recess, and the Pres- 
ident may fill it. This appears to be the common sense and 
natural import of the words used. They mean the same thing 
as if the constitution had said, ‘‘if there happen to be any 
vacancies during the recess.’’ The framers of the constitution 
had provided for filling the offices with the concurrence of the 
Senate; but, foreseeing that, from the various casualties to 
which human concerns are exposed, vacancies would be found 
during the recess, they give power to fill them until an oppor- 
tunity can be afforded of bringing the appointments before the 
Senate; and they use words which denote the character of the 
vacancies which they foresee may occur, and for which they 
are providing. He may fill up vacancies which ‘happen ’”’ 
during the recess. But vacancies are not designedly to be kept 
open by the President until the recess, for the purpose of avoid- 
ing the control of the Senate. And the word ‘‘happen’’ is 
used to describe the class and kind of vacancies, and not the 
particular time at which they took place. 
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1 might suggest another case, showing. that the restricted 
construction contended for cannot be the one contemplated by 
the framers.of the constitution. Suppose a nomination made 
to a vacant office, and confirmed by the Senate: the office: is 
not full until the person appointed accept. Suppose he refuses 
to accept, and his refusal is not known until after the adjourn- 
ment: in such a case, the original vacancy would remain un- 
filled; and as it took place during the session, and not after the 
adjournment, the President could not fill it. It cannot be ima- 
gined that such cases were intended to be excepted out of the 
power granted to him. — 

- It has been said that this power, if possessed by th the Presi- 
dent, may be so used as to defeat the intention of the constitu- 
tion, and exclude the Senate from all share in appointinents. 
‘The answer to such an objection appears to be a plain one. if 
the President wilfully abuses a power given to him, the consti- 
tution has provided a remedy. In this case, the Senate have 
had a full opportunity of acting, but have not acted, and have 
held ‘the nomination under advisement, and left it to fall vacant 
as soon as they adjourned. They must be supposed to have 
had sufficient reasons for keeping the nomination in their 
power, and suspending their action upon it. The President 
could not nominate another person for the same office wntil this 
was disposed of, and was either withdrawn by him or finally 
acted on by the Senate. And as the Senate have had an op- 
portunity of acting, but have determined to suspend their de- 
cision, 1 cannot seé how an appointment now made by the 
President can be supposed to interfere with the. rights of ‘the 
Senate: ‘There is nothing in the case that can nesginatieh 
into a desire to avoid their constitutional control. _ : 

If, however, the restricted interpretation contended fe. were 
admitted, still, in the case before me, the President would have 
the right to appoint. The vacancy did take place in the recess. 
The former appointment continued during the session, and 
there was no vacancy until after they adjourned. The vacancy 
followed the adjournment; and.whether it took place immedi- 
ately afterwards, or at a distant interval, can make no differ- 
ence. If it took place after the adjournment, it happened 
during the recess, according to the narrowest interpretation 

Voit. u—34 
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proposed to be given to the article; and, consequently, even 
in that view of the subject the President has a right to fill it. 

I do not desire to placé my opinion on this ground, but upon 
what I believe to be the true construction of: the constitution, 
as before stated. : 

‘In the case of Amos Binney, Mr. Adams must have pro- 
ceeded on the same construction of the constitution with the 
one I have given. . 

‘The commission of Amos Binney, as navy agent of the port 
of Boston, expired by operation of law February 15, 1825, 
during the session of Congress. He was nominated for the 
same office February 28, 1825. The session closed on the 3d 
of March, and the Senate adjourned without acting on the 
nomination. They were convened on the 4th of March, 1825, 
by the summons of the President; and on the 7th Mr. Binney 
was again nominated. On the 9th, this nomination was post- 
poned by the Senate to the first Monday in December follow- 
ing; and they adjourned on the same day, leaving this vacancy 
unfilled. On the 22d of March, 1825, during the recess, Mr. 
Binney was appointed oy the ‘President to the office above 
mentioned. _ 

Here, then, was a vacancy which occurred during the ses- 
sion; was known to have taken place; was left unfilled at the 
close of the session; and was afterwards during the recess filled 
up by the President. I[ know of no precedent in favor of the 
Opposite construction. | 

And as a vacancy in the office of register of the land office 
for the Mount Salus district until the next meeting of Congress 
would produce serious inconvenience to the public, and the 
vacancy is, in my judgment, one of that character which the 
constitution contemplated in the grant of power before men- 
tioned, I respectfully ares that the appointment be made. 


R. B. TANEY. 


To the PRESIDENT oF THE Unrrep STATEs. 
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PENSIONS. 


Persons who served on board of privateers are not embraced by the pension 
law of 1832. The language used in the act applies to those-only who were 
in the immediate service of the government, and formes a part of the popue 
* naval forces. 


a 


| ArtoRNEY Genebaz’ s OFFICE, 
July 21, 1832. 

Sm: The ‘question I understand proposed to me in. Captain 
Coanor’s case, is, whether persons who served on board of pri- 
~ vateers are embraced by the pension law of 1832. I think 
they are not included. ‘The fifth section gives the pension to 
the officers, nou-cemmissioned officers, mariners, and marines 
who served ‘‘in the naval service’’ for the term mentioned in 
the act of Congress. The language used can apply to those 
only who were in the immediate-service of the government, 
and formed.a vart of the public naval force; and not to those 
who were engaged in private armed ships. 
R. B. TANEY. 

To the Secretary oF Wan a : 


woo 





‘DUTIES OF ATTORNEY GENERAL. 

It is not the duty of the Attorney General to give official opinions except in 
eases defined by the laws, as the government might thereby be connected 
with controversies in which it has no concern, and with which it ought not to 
interfere. 


pUTORREY Generar 8 Greice: 
_ July 23, 1832. 5 


Str: My absence from Washington, and some pressing official 
engagements since my return, have prevented me from replying 
sooner to your letter.of the 6th instant. 

Ever since I have filled the office I now hold, I have de- 
clined expressing an opinion, officially, in any case that did nat 
fall within the scope of my duties as marked out by law; and 
the case stated ia your letter is not one upon which an opinion 
could properly be given from this office. Any thing, thete- 
fore, which I might say in relation to it would be nothing 


- 
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more than the advice of any other counsel you might choose- 
to consult. Your letter is perhaps intended to ask my opinion 
in that character; but the circumstances you state induce me 
to decline advising you, even as an individual, on the course’ 
proper for you to pursue; because, in the relation I' stand to 
the government, an opinion from me on this subject might be 
looked upon as an official one, and thus connect the government 
with an individual controversy ‘in which it has no concern, 
and with which it ought not to interfere. 7 

You will, therefore, excuse me for declining to advise in this 
matter. 

I am, sir, very respectfully, your sealant servant, 
R. B. TANEY. | 
To Jonn M. McCaza, Esq. 





PENSIONS TO WIDOWS. 


The widow of John M. Gardner, who died of a disease contracted + during the 
war of 1812, and who received apension under the act of 1817,which was 
continued under the acts of 1819 and 1824, cannot be required to refund the 
moneys, though the same were erroneously paid to her, which she received 

‘under the last-mentioned acts; nor can they be: set off against the pension 
which she is entitled to receive under the act of 1832. 

Widows are not debtors to the public for what. they may have erroneously re- 

ceived under decisions of the tribunals established to decide on their rights. 


OrFIce oF THE ATTORNEY GENERAL, 
October 24, 1832. 


Sir: It appears from the papers before me, that John M. 
Gardner, who was a master commandant in the navy of the 
United States, died shortly after the close of the war, of a dis- 
ease contracted during the war; and that his widow, Sophia 
Gardner, was placed on the pension list by the commissioners 
of the navy pension fund, wnder the act of 1817. Under this 
law she was clearly entitled to the pension. Her certificate 
was afterwards renewed, and the pension continued to her 
under the acts of 1819 and 1824. The act.of 1828, which 
continued the navy pensions for five years longer, gives pen- 
sions to the widows of persons who were killed in battle, or 
died in™ service, ‘‘ during the last war;’’? and under this act 
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it was decided by the commissioners of the navy fund that the 
ease of Mrs. Gardner was not embraced by its provisions, and 
she was dropped from the roll. The language of the acts of 
1819 and 1824, before mentioned, is the same in effect with 
that of 1828 in this respect, and gives the pension to those 
who were killed in battle, or died in service, “during the last 
war.’’ And if the construction placed on the act of 1828 was 
the true one, then the pension of Mrs. Gardner ought not to 
have been contiriued under the acts of 1819 and 1824. | 

It is tinnecessary in this case to decide whether the construc- 
tion given to the act of 1828 was the true one or not. I find, 
on examination, that Mr. Wirt and Mr. Berrien differed in 
opinion on this point. But, assuming that the opinion given 
by Mr. Wirt is the correct interpretation of the law, and that 
the pension of Mrs. Gardner ought not to have been continued 
under the acts of 1819 and 1824, it does not fellow that she 
is to be regarded as a debtor to the government for the amount 
received under these two acts, On the contrary, I think.that, 
inasmuch as the tribunal to whom the construction of these 
laws was confided by the government decided that Mrs. Gard- 
ner was embraced by their provisions, and the pension was 
paid to her under that decision, she is entitled to hold the 
money. ‘I'he interpretation then given by the competent au- 
thority taving jurisdiction of the subject, cannot now be re- 
vised or reversed by their successors in the same office, so as 
to affect the rights of those who have received pensions, 
although the construction then given should now be deemed 
erroneous. ‘The case would be different if any mistake of fact 
had been committed, or the ernie imposed on by false 
testimony. 

The act of the last session of Congress in schaniin to these 
pensions, conforms, in its language, to the act of 1817; and 
Mrs. Gardner is entitled to a pension under this law. Being 
so entitled, she has, in my opinion, the right to receive her 
pension; and the money which was paid to her under the laws 
of 1819 and 1824 cannot be set off against it. She is not debtor 
to the public for what she has before received under the deci- 
sion of the tribunal established by the government to decide ~ 
on her rights; and that sum cannot, therefore, be retained as 


534 HON. ROGER B. TANEY 


-~ 





Naval Courts-Martral. 


a set-off against the money which, under the late law, is due 
to her from the public. ; wt = : 
—_ : R. B. TANEY. 

To the Secretary or Tar Navy. | . 


NAVAL COURTS-MARTIAL- 


Although naval courts-martial shall have been organized with five members 
only, under the orders appointing thenr, their sentences are not invalid for that 
reason. . 

The discretion vested in officers appointing courts-martial being merely directory 
to the officers appointing the court, their determinations whether more than five 
members can be convened without manifest injury to the service, are conclusive. 


ATTORNEY Genrras’s Orrice, 
October 25, 1832. 


Sir: The objection made by Lieutenant Carpenter to the 
validity of the naval court-martial by which he was tried, can- 
not, in my opinion, be sustained; and the decision of the Su- 
preme Court in the case of Martin vs. Mott, in 12 Wheaton, 
24, 35, appears to me to remove all doubt on the question.. 

By the 64th and 65th of the rules and articles of war enacted 
by the act of the 10th of April, chapter 20, it is provided ‘that 
general courts-martial may consist of any number of commis- 
sioned officers, from five to thirteen, inclusively; but they shal? 
not consist of less than thirteen where that number.can be con- 
vened without manifest injury to the service.” 

By the 35th article of the rules and regulations for the better 
government of the navy. of the United States, contained in the 
act of April 23, 1800, it is provided ‘that no general court- 
martial shall consist of more than thirteen, nor less than five’ 
members; and as many officers shall be summoned on every 
such eburt as can be convened without injury to the service, so 
as not to exceed thirteen.’’ | 

Although these two acts of Congress are not in the same 
words, yet they contain substantially the same provisions in 
relation to general courts martial; and the discretion vested in 
the officer appointing the court, to regulate the number by. the 
exigencies of the public SERVIER is obviously of the same char- 
acter in both cases. 
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In the case of ‘Martin vs. Mott, the Supreme Court have de- 
cided that the direction contained in the act of 1906, thata 
general court-martial ‘shall not consist of less than thirteen, 
where that number can be convened without manifest injury 
to the public service,”’ is merely directory of the officer appoint- 
ing the court; and his decision as to whether that number can 
be convened without manifest injury to the service, being in a 
matter submitted to his sound discretion, must be conclusive. 

The discretion vested i in the officer appointing a naval court- 
martial, being of the same character, his decision must be 
equally conclusive. And the court, therefore, by whom. Lieu- 
tenant Curpenter was tried, was legally constituted; and the 
fact that it consisted of only five members, forms no solid ob- 
jection to the Jurisdiction of the court or r the vay of i its sen- 
ne: - 4 
: ‘ _ R. B. ‘'TANEY. 
as the Secaerany OF THE Nave 





DEVISE OF BOUNTY LAND BY IMPLICATION. 


Where a person entitled to bounty land deceded before he received i it, leaving 
two heirs-at-law and a will devising certain other of his real and personal estate 
to one, to be in full for all interest in his: a ia that the other takes 
the bounty land by implication. _ 

! ATTORNEY Gavan 8 Gsnck. 
October 25, 1832. 


Sir: From the statement before me, I think that Thitia Por- 
ter, as the heir and devisee of Lieutenant John Thorp, de- 
ceased, is entitled to the bounty lands due to him. 

The case is this: John Thorp, at the time of his death, left 
issue two daughters, Elizabeth Serring and Thilia Porter, who 
were his heirs at-law. The two grandsons mentioned in his 
will were the children of his daughter, Mrs. Serring. 

The bounty land is not expressly devised to any one, nor 
is there any express general devise of the residue of his real 
estate. And if there had been nothing in the will to exclude 
Mrs. Serring from a share of the bounty lands, they would have 
descended equally to his two daughters, who were his heirs- 
at law. 
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But the testator directs that the devise of certain real and 
personal estate made to Mr. and Mrs. Serring should go in full 
satisfaction of all right, title, interest, claim, and demand, 
whatsoever, which they might or could in any way pretend to 
have or claim to all or any part of his-real or personal estate, 
except the bequest of the one-half of the residue of his per- 
sonal estate, which, by a preceding clause in his will, he had 
given to her. 

This strong language. of exclusion from everything but the 
property above mentioned appears to me to be, by necessary 
implication, a devise to Mrs. Porter, his only remaining heir- 
at-law., of the share of the residue of his real estate, which, in 
the absence of this clause of exclusiun, would have descended 
to Mrs. Serring. The bounty lands, not being devised to any 
one, would be left to descend to the heirs-at-law. And when 
the testator gives to one of his heirs the one half of the residue 
of his personal estate, and excludes her in express terms from 
any share of the residue of his estate, the portion of that heir 
in the residue of the real estate is, in my opinion, by necessary 
implication, given to his remaining heir. And Mrs. Porter i is 
therefore entitled to these lands. 

This opinion is expressed: under the belief that the will of 
Mr. Thorp is sufficiently attested to pass real estate, and that 
his two daughters, Mrs. Serring and Mrs. Porter, were both 
living at the time of his death. , The officer in charge of the 
Bounty Land Office will, of course, satisfy himself on these 
points before he acts on this opinion. 


; R. B. TANEY. 
To the SEcrEeTaRY oF War. 





PAYMENT OF STATE AND TERRITORIAL MILITIA. 


The militia of Miseouri, Indiana, and Michigan, who were ordered out to repel 
Indian invasions bya competent State or Territorial authority, are eatitled to 
be paid for their services, provided the circumstances under which the call was 
made were, in the opinion of the President, sufficient to justify it. 

OrricE oF THE ATTORNEY GENERAL, | 
October 26, 1832. 
Sir: In reply to your note of yesterday, I have the honor to 
state that, in my opinion, the militia of the States and Territory 
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mentioned: by you, who were ordered out. by a competent State 
or Territorial authority during the recent hostilities with the- 
Indians, are entitled to be paid for their services out of the ap- 
propriation made at the last session of Congress, provided the 
circumstances under which such call was made were, in the | 
opinion of the President, sufficient to justify it. I donot think 
it necessary that they should have been ealled out by. the gov-’ 
ernment of the United States, or have been actually received 
into the service of the United States, in order to authorize you 
to pay them. 

‘The question arises ander the act of June 15, 1832, entitled 
<¢ An act for the re appropriation of certain unexpended bal- 
ances: of former appropriations, and for other purposes.’’ The - 
3d section of this law appropriates $300,000 ‘ for the purpose 
of paying the militia of the State of Illinois, called into the 
service of the United States by competent authority, and for 
paying the expenses incurred in defending the frontier from a 
recent invasion by several bands of hostile Indians, and in- 
cluding the pay of the militia legally called out for the same | 
purpose from the neighboring States and Territories,’” 

The militia called out for the purpose of defending their frone 
tier by the public authorities of Missouri, Indiana, and Mich- 
jigan, were called out legally, if there was such imminent 
danger of invasion as would not admit of delay. And as the 
law provides generally for all who were: legally called out for 
that purpose, I do not see any reason for restricting the mean- 
ing of the general words used, confining them to militia legally 
called out by the authority of the United States, or actually 
received into their service. There are no such words of re- 
striction in the law. And there is nothing in the circum. 
stances under which the law was passed, nor in the usual 
policy of the government in this respect, that should induce 
us to, depart from the meaning of the terms used, and giva 
them a construction more limited and narrow than the language 
of the law imports.. 

The law was passed in the midst of the Indian hostilities, 
when, from the character of the enemy. and the distance of the’ 
scene of action, it was well understood that the neighboring 
States and .Territories.might find it necessary for their own 
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safety to act without waiting for the previous sanction of the 
general government; and the danger might pass away, and the 
militia return to their homes, before the proper officer of the 
general government could either approve or disapprove of what 
had been done. If, however, the President now deems the 
circumstances to have been such as to justify the measures of 
defence taken by the States and Territory above mentioned, 
he would unquestionably have given them his sanction in ad- 
vance, if an opportunity had been afforded him.’ There could 
be no just reason to induce Congress to provide for payment in 
the one case, and to refuse it in the other. And if the lan- 
guage of the law were ambiguous in this particular, I should 
infer, from the circumstances under which it was passed, that 
Congress intended to provide for the payment of the militia 
properly called out upon the sudden exigency by the State or 
Territorial authority. Certainly there is nothing in the cir- 
cumstances and occasion that should induce us to narrow the 
meaning of the words used by the legislature. 

The policy of the government, also, as indicated by former 
laws, corresponds with the construction I have given.. The 
act of April 5, 1832, section 2, provides for the payment of 
militia ‘‘ called out by competent authority,’’ ‘< or received into 
the service of the United States, by a general officer of the 
United States army.’’? The payment authorized by this law 
was not confined to militia called out, in the cases there men- 
tioned, by the competent authority of the United States; but 
extended to militia called out by any competent authority, 
and embraced those who were called out by a State when in . 
imminent danger of invasion, and therefore authorized to make 
war in its own defence. | 

The act of April 20, 1818, (vol. 6, p. 315,) still more clearly 
shows the usual policy of the general government in this par- 
ticular; for, by this law, the payment of militia called out by 
State or Territorial authority is, in express terms, provided for 
in cases where such calls had been, or should be approved 
by the President. It does not require that they should be ac- 
tually received into the service of the United States, or that 
the President should have given his sanction to the call be- 
fore it was made by the State or Territory. And it manifests, 
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in plain words, the policy which I suppose to have governed 
Congress in passing the law. on which you- neve asked my 
Opinion. | 

Looking, therefore, for the meaning of the logislatute - to the 
wards used in the act of Congress, to the circumstances under 
which it was passed, and to the usual policy of the general 
government in such cases, I see no reason to doubt the cor- 
rectness of the construction which I neve Eien to it,,as above 
stated. : - - 

| sh * | R. B. TANEY. 
To the Secretary or War... | 





PENSIONS. 

The first section of the pension act of June 7, 1832, embraces all surviving offi- 
cers, musicians soldiers, and Indian spies wha served in the continental line, 
State troops, volunteers, and militia, irrespective of their places of residence, 
except foreigners, who held commissions in the American army. 

If an applicant has served in different grades for a time sufficient to entitle him 
to a pension, it must be graduated by the respective terms of s service in each 
grade. 

The act of July 14, 1832, does nothing more than repeal the law of’ March 8, 
1819, whereby the necessity, of adducing proofs of continued disability is dis- 
pensed with; it does not restore to the pension roll any one who pat: been 
dropped from it. 

It is. not obligatory on the Secretary of War to issue new pension certificates 
where the parties have pledged them for debt, and creditors refuse to deliver 
them without payment. The law does not, require them in such cases to be 
renewed; nor ought the refusal of creditors to redeliver eorubcates to pensioners 
to prevent the payment of such penerons: 


ATTORNEY GENERAL’ 8 Orrtce, 
October 27, 1832. 


Sir: I proceed to state my opinion upon the several questions 
you have proposed to me, on the construction certain acts of 
Congress relating to pensions. | 

1. The act of June 7, 1832, granting pensions for revolution- 
ary services, is not confined to resident American citizens, 
The Ist section gives the pension to ‘‘each of the surviving 
officers, non-commissioned officers, musicians, soldiers, and 
Indian spies, who served in the continental line, or State 
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troops, volunteers, or militia,’’ for the periods of. time men- 
tioned in the law; and. the only. persons excepted from the 
general description given in the Ist section are the foreign 
officers mentioned in the 3d section. The words ‘‘foreign 
officers’? were used in the proceedings of the old Congress to 
designate the foreigners who held commissions in the Amer- 
ican army; and they must, I presume, be regarded as used 
in the same sense in the law before me. They are the only 
persons excepted from the benefit of the law; and all other 
persons, whether residents or not residents of the United States, 
who are embraced by the description contained in the Ist sec- 
tion, are entitled to avail themselves of its provisions. 

2. If an applicant has served in different grades for a time 
sufficient to entitle him to a pension, it must be graduated by 
the respective terms of service in each grade. His pension is 
to be “‘ according to his rank’’—that is, according to the rank 
in which the service was rendered; not according to the rank 
he may have held at the termination of the service: for it might 
happen that, in the latter, he had served only a few days, 
And the service for which the law intends to remunerate him, 
is the service he performed during the prescribed period of 
time; and it measures the compensation by. the rank in which 
the service was rendered. | _ 

3. The act of July 14, 1832, does nothing more than repeal 
the law of March 3, 1819; and thereby dispenses with the 
necessity of adducing the proofs of continued disability. It 
does not restore to the pension-roll any one who had been 
dropped from it, but authorizes the payment to those who 
were then on the list of pensioners. The latter would have 
been entitled to receive their pensions upon adducing proof of 
disability only, without offering the other evidence which was 
necessary upon the original application for the pension; and the 
repealing law merely dispenses with the proof-of disability, and 
allows those who were at that time recognised as pensioners to 
receive payment without it;. but it does not restore pensions to 
persons who, by former omission of thé required proof, had lost 
the character of pensioners, and were no longer acknowledged 
to be such by the competent authority. 

4. I¢ is not obligatory on the Secretary of War to issue a new 
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pension certificate, where the party has pledged it for a debt, 
and the creditor refuses to deliver it without payment. The 
law does not require the certificate in such a case to be re- 
newed; and there are many obvious and weighty objections, 
which will readily. occur to you, against renewals of the cer- 
tificate in such cases, But, as the law intended to prevent 
the pensioner from selling or mortgaging his pension, it would 
defeat its obvious policy, if the creditor, by withholding the 
certificate, could deprive the party of his pension, and thereby 
compel him to appropriate a part of it to the payment of his. 
debt. The act of the creditor, therefore, ought not to prevent 
the payment of the pension; and if satisfactory proof is offered 
that the certificate is in the hands of the creditor, or any other 
person, and that it has been demanded by the pensioner, and 
the delivery refused; and if sufficient evidence is also adduced 
of the identity of the applicant for the pension, I think he is 
entitled to payment without the production of the certificate. 
The analogies in law, in the instances of deeds, or other in- 
struments, which are out of the reach of the party, and which 
it is not in his power to produce, justify the admission of such 
evidence in this case; and, in my opinion, it ought to. be re- 
ceived and deemed sufficient to entitle him to payment. 


R. B. 'TANEY. 
To the Secretary or War. 





GRADUATION OF STREETS IN WASHINGTON. 


The power to graduate the streets in the city-of Washington resides in the cor-- 
poration, not in the Commissioner of Public Buildings, and can be exercised: 
only under its authority. | 


ATTORNEY GENERAL’S Orrice, 
October 31, 1832.. 


Srr: In the case presented by the Commissioner of the Pub» 
lic Buildings, I beg leave respectfully to report that, In my 
opinion, the corporation of the city of Washington possess the 
power to establish the grade of the streets, under the act of 
May 15, 1820. ‘The location of the streets, avenues, &c., was 
fixed by the plan of the city; and when the power was after- 
wards conferred on the corporation to open and keep them 
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in repair, the power of graduation appears to me to be necessa- 
rily implied iu the power given. 

This construction of the charter to the city is confirmed by 
the 15th se<tion of the act of incorporation above-mentioned ; 
for, in this section, the person appointed to superintend the 
United States disbursements in the city of Washington is di- 
rected to reimburse the corporation a just proportion of the 
expense that might thereafter be incurred “in laying open, 
paving, or otherwise improving” any of the streets or avenues 
in front of or adjoining to, or which may pass through or be- 
tween, any of the public squares or reservations. The lan- 
guage of this section obviously indicates that the “ laying 
open, paving, or otherwise improving”’ any of the streets, was 
to be done by the corporation, and the expenses thereto inci- 
dent were to be incurred by them in the first instance, and to 
be reimbursed by the United States. And the words “ other- 
wise improving,’ in this section, include grading, and show 
that the power to grade was supposed and intended to have 
been given to the corporation. Indeed, the power to pave 
would seem to carry with it the power to grade; for it is im- 
possible to execute the one without having power over the 
other. 

Entertaining this view of the subject, I think the Commis. 
sioner of the Public Buildings is not authorized to establish the 
graduation of the streets, &c.; but that the power resides in the 
corporation, and can be exercised only under their authority. 


| R B. TANEY. 
To the Presipentr oF THE Unitrep SraTeEs. 





PENSIONS TO DISABLED OFFICERS, &c. 


The word ‘ disabled”’ in the act of Congress of April 23, 1800, means any de- 
gree of personal disability which renders the individual less able to provide for 
his subsistence. 

The act of July 10, 1832, devolved upon the Secretary of the Navy the duty 
of deciding whether the disability is such as to entitle applicants to admission 
on. the roll of navy pensioners, and what amount they shall receive. 


ATTORNEY GENERAL’S OFFICE, 
December 17, 1832. 
Sir: In the case of Captain Duncan, the question appears to 
me to turn on the meaning of the word ‘‘ disabled,”’ in the act 
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ef Congress of April 23, 1800. Does it mean that the officer, 
seaman, or marine, must be disabled from performing the duties 
of his station before he can receive a pension? or does it mean 
any degree of personal disability which renders. him lesa able 
to provide for his subsistence? I think the latter interpretation 
of the word ‘‘disabled’’ is most consonant to the spirit and 
object of the law; and, indeed, it is the only one consistent 
with that provision in the statute which directs that the pension 
shall be graduated “according to the nature and degree of his 
disability,’’ not exceeding one-half of his monthly pay. __ 
_ The act of 1804, March 26, gave to the commissioners of the 
navy pension fund the power to make such regulations as they 
might deem expedient for the admission of persons on the oe 
of navy pensioners. 7 
-Under the law, the commissioners had the power to define 
what extent of injury would constitute a disability within the 
meaning of the law, and to prescribe the rules by which the 
amount of pensions should be regulated in different degrees 
of disability. For example: a wound might have diminished 
the strength of a limb, without having in any degree impaired 
the capacity of the officer to discharge the duties of his station, 
or subjected him to any additional expense in the performance 
of his duties. Or, while it left him fully competent to dis- 
charge the duties of his station, it might still subject him to 
additional expense, by rendering the assistance of others neces- 
sary in performing those offices about his person, which, be- 
fore the injury, he could perform for himself. Or the wound 
might be such as to disable him altogether from performing 
the duties of his station, and thereby compel him to leave the 
service. Inthe first of these cases, it would have rested with 
the commissioners to decide whether the party was entitled to 
any pension while he continued in service, inasmuch as the 
injury did not diminish his means of subsistence. In the 
second case, it would have rested with them to graduate his 
pension between the lowest and highest sum, having reference 
‘to the additional burdens to which his ordinary pay and emol- 
uments were subject by reason of his wound, and having re- 
gard also to any other circumstances which the commissioners 
might deem it just to censider in determining on the amount 
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to be allowed. And, in the third case, the highest amount 
would.seem to be-the sum contemplated by law. 

As Captain Duncan is still in service, and fully competent to 
discharge the duties of his station, his case comes within either 
the first or second classes above stated. And as all the powers 
and duties of the commissioners of the navy pension fund 
have, by the act of July 10, 1832, been-devolved upon the 
Secretary of the Navy, I think it now rests exclusively with 
yourself to decide upon the principles above stated, and the 
facts which are in evidence before you, whether Captain Dun- 
can is entitled to admission on the roll of navy pensioners; 
and if he is so entitled, for what amount of pension. 

I have not thought it necessary to refer in this opinion, par- 
ticularly to the provisions of the act of April 16, 1816, because 
it provides for a peculiar class of cases, differing altogether 

from that: of Captain Duncan. 

, R. B. TANEY. 
To the SEorrtTarRy or THE Navy. 





@ 
APPEALS FROM ACCOUNTING OFFICERS. 


An appeal does not lie to the President'from the determination of accounting 
officers, acting in the sphere of their duties; nor can the President interfere 
with their decisions-—({See opinion of April 5th, in case of General Taylor.) 


Arrorney Generat’s OFFICE, 
December 18, 1832. 

Sm: In the case of Mr. Hogan, which you referred to me in 
July last, with directions to report my opinion-on it by the Ist 
of October, I have the honor to state that Mr. Hogan requested 
me to delay acting on the case unt he could have an oppor- 
tunity of communicating with me on the subject. And con- 
ceiving it to be my duty to hear any thing he might desire to 
allege in his behalf before I formed an opinion, I forbore to ex- 
amine the papers until he requested me to proceed. 

Mr. Hogan having now expressed his desire that I should 
act on the case without further delay, I have read the papers 
referred to me, and find that he has appealed to you from cer- 
tain decisions given by the accounting officers in the settlement 
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of his accounts; and that he seeks to obtain, through your 
interposition, and by your order, the allowance of certain claims 
against’ the United States, which the accounting officers have 
disallowed. 

In this state of things, the first quetiag to be decided is, 
whether an appeal willlie to the President in such a case— 
avhether you can legally interfere with the decisions which 
have been given. The same question was presented in General 
Taylor’s case, in April last; and the subject at that, time was 
fully considered. And I then.expressed the opinion that such 
an appeal. would not Jie to the. President, and that he could 
not legally interfere. I still entertain the-opinion which I then 
gave; and beg leave to refer to my report in the case of General 
Paylr, for the reasons on which it is founded. 

R. B. renee 

To. the Passipent oF THE UnirEp StaTEs. . 


— 


PENSIONS TO DISABLED OFFICERS, ke 


The diyability mentioned 1 in the act of Congress of 23d April, 1908, in order to 
warrant an application to be admitted on the roll, is that degree of personal 
disability which renders the individual less able to provide for his subsistence. 

The Attorney General refers to his opinion of the 17th instant, in the case of 
Captain Duncan, for his construction of the several acts of wOngrene touching 
this subject. 

Whether justice to Captain Jones requires a correction of the time fixed for the 
commencement of his pension, or not, rests altogether in the taeretion of thé 
Secretary of the mre 


ATTORNEY ss OFFICE, 
December 21, 1832. 

Sir: In’ the opinion which I had the honor to send you a 
few days ago, in the case of Captain Duncan, I stated what 
appears to me to be-the true construction of the acts of Con- 
gress: conferring ‘pensions on offieers, epee and: marines, 
disabled in the line of their duty. 

The case of Captain Jones, to which you have now called 
my attention, does not, I think, give rise: to any question of 
Jaw which is not substantially answered in that opinion. But 
it may be proper, in addition to what I have there said, to ex- 

Vou. 1—35 


546 HON. ROGER: B. TANEY 


Pensions to Disabled Officers, &c. 





plain more fully the principles which are more. peers appli 
cable to the case of Captain Jones. 7 

IT understand Captain Jones to object to the allowance = 
tofore made him by the commissioners of the navy .pension 
fund, on two grounds: Ist, that his pension ought to have 
commenced as early as 1815, instead of 1825; 2d, that it was, 
in the first instance, fixed at a lower sum than.he was entitled 
to. | _ s 
‘The power given to the commissioners by the act of March 
26, 1804; to make such regulations as might to them appear 
expedient for the admission of persons on the roll of navy pen- 
sioners, anthorized the commissioners to fix the period at which 
the pensions should commence, and also the principles by 
which the amount was to be graduated. _They might have 
declared that the pension should begin from the time of the 
disability; or they might have determined that it should com- 
mence at the date of the application and exhibition of - proof, if 
they deemed the latter period nfore consonant to the spirit of 
the law. And in the absence of any regulations on the sub- 
ject, it was their province to exercise a sound discretion in this 
respect, in every case as it came before them. 

The commissioners have, it seems, fixed 1828 as the time 
for the commencement of the pension they allowed to Captain 
Jones. It is immaterial whether, in deciding upon. this point, 
the commissioners were governed by what they considered to 
be the regulations; or whether, in the absence of any regula- 
tion, they exercised the discretivua with which the law had 
clothed them. {n either case, they were the competent author- 
ity to decide; and their decision is, I think, binding upon you, 
unless you are satisfied by the evidence before you that it was 
given under a mistake of fact; and that the date of the com- 
mencement of the pension would have been fixed otherwise, 
but for this mistake. For example: if you are satisfied by the 
proof that the commissioners took 1828 as the period for the 
commencement of the pension, under the impression that the 
first application had been made at that time, when, in fact, it 
had been made earlier; and had remained altogether unacted 
on without any fault of Captain Jones,—then it is in your 
power to correct the mistake, if, in your judgment, justice to 
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Captain Jones requires it. Bat whether justice to him does 
or does not require it, is a question. exclusively for your ow# 
discretion. In the absence, however, of such proof of mistake 
as you may think sufficient, you caunot legally revise. the 
decision heretofore given, éither as respects the time of the 
commencement of the pension, or the sum aHowed, so as to 
give your decision a retrospective operation. You may, in- 
deed, at airy time examine into the claims of the party; and 
if, from the evidence of increased disability, or new evidence 
of the extent of the disability, you believe he is entitled to a 
higher persion than he is then receiving, yott may allow it, to 
the extent of the Kmits mentioned in the law. But the in- 
crease in such a case nnist be prospective, and begin from the 
date of your decision. {t cannot be retroactive. 
Referring you for the other principles involved in ‘your ‘deci- 
sion to the opinion 1 have heretofore expressed 1 in the case, of 
Captain Duncan, { have, &c. 


R. B. TANEY. 
To the Secretary or THE Navy. 





PAYMENTS TO STATE AND TERRITORIAL MILITIA. 


The, amoent of compensation in all cases of militia service rendered, during the 
late Indian hostilities on the frontiers is limited to the time during which actual 
‘gervice was rendered; and the Secretary of Wor has no power to allow more. 


ATTORNEY GewErat’s OFFICE, 
December 21, 1832. ° 

Sir: LT have the honor to acknowledge the receipt of your 
fetter requesting my opinion on the amount of compensation 
which your department may lawfully make to the militia of the 
Michige Territory for services rendered during the late Indian 
hostilities in that quarter of the Union. 

The existing flaws of Congress limit the amouns of compen- 
sation in all cases of militia service to the time during which 
actual service was rendered; and it is not in your power in 
eny case to aNow more. {It will, without doubt, sometimes 
happes, where the period of actual service is a short one, that 
the compensation provided by law is not equal to the equitable 
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and just claims of the citizens who rendered the service; and 
the letter of Mr. Williams presents a strong case on behalf of 
the citizens-of Michigan. But it is notin your power to make 
them any allowance beyond that which the law bas authorized. 
And the ‘circumstances mentioned by Mr. Williams, atthough 
they may be proper for the consideration of Congress, cannot 
be allowed to influence the decision of your department. 


R. B. TANEY. 
To the Secrerary or Wan. 


4 


PENSIONS TO WIDOWS, & 


The applicant, Mrs. McCormick, is entitled to her pension during the time she 
remained the widow of Lieutenant Leary. (See opinion of Attorney General 

of June 9, 1825; to which reference is made for a settemtent of the practice 
of the government in this respect.) 


ATTORNEY GENERAL’S OFFICE, 
January 4, 1833. 
Sir: I think Mrs. McCormick is entitled to her pension during 
the time she remained the widow of Lieutenant Leary. 


If the act of June 28, 1832, stood alone, and was to be con- 
strued without reference to any of the preceding acts of Con- 
gress on the same subject, the expressions ‘so far as respects 
widows only,’’ contained in this: law, would leave it very 
doubtful whether its benefits were not: to be confined to those 
who were widows at the time of its passage. But this act 
must be taken in connexion: with the previous laws or the 
same subject. And I find, by the opinion of the Attorney 
General of June 9, 1825, to which you have referred me, that, 
under the acts of Congress passed before that time, extending 
the periods for which the pension was allowed, widows who 
had married before the passage of the law, or before the appli- 
cation for the pension, had been uniformly held to be entitled 
up to the time of their marriage. As this opinion of the At- 
torney General sanctioned the construction which had been 
given by the government, the same practice has, I presume, 
since prevailed in the execution of those laws, the same in- 
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terpretation being given to them. ‘The act. of 1832 appears 
to have contemplated nothing more than a further extension of 
the public bounty in favor.of the widow, prolonging the period 
of the pension, upon the same principles and in the same:-cases. 
in which it had been extended by the previous laws, so far as 
they were concerned, but refusing to extend itin behalf of the 
children. And-the words “so far as respects widows only,’ 
are not, I think, intended to change the policy of the former 
acts of Congress, so far as concerns the widows, but to exclude 
the children, who, under the former laws, upon her marriage 
became entitled for the remainder of the time of extension. 

RB. B. TAN BY 
To the pores oF THE Navy. 


Il 





2a 


WEED OF NORFOLK DRA WBRIDGE COMPANY. 


‘The release of the Norfolk Drawbridge Company to the United States, in arder 
to éxtinguish the legal title of the corporation, must be a grant of their que 
ander the incorporate seal, — | 


ATTORNEY Generar’ 8s OFFICE, 
. January 5, 1833. 

Sta: As the contract was made with the Norfolk Drawbridge 
Company in their corporate capacity, and the.rights which the 
United States will. derive from the instrument to be executed 
must be conveyed to them by the corporation, the deed ought 
to be under the corporate seal. ‘The instrument executed 
would, I have no doubt, be a goed contract, and, as such, 
binding on the corporation; but, in order to extinguish their 
legal title, it must operate. as a release or grant of their legal 
title, It cannot have this operation unless it is under the cer- 
porate seal, and the individual seal of the president and directors 
can give it no additional efficacy, and no legal operation as a 
deed. or release against the corporation. ‘The adoption of a 
corporate seal can subject the corporation to but little trouble 
or expense; and I presume they can. have no objection to pro- 
vide one, even if it is never used except for the occasion. 

A deed containing the same stipulations with the one now 
before me, and in the same language, executed under the cor- 
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sporate seal, would, in my opinion, be sufficient, and would 


authorize the payment of me money: 
R. B. TANEY . 


. To the SECRETARY OF. THE Navy. - 





GRANT OF LANDS TO OHIO FOR THE MIAMT CANAL. 


As the State of Ohio has refused to obligate herself’ to complete the canal within 
a reasonable time, or to construct it further than the avails of the lands pro- 
posed to be granted her by the United States will do so; and, as the act of 
Congress did not authorize the grant upon such conditions, the Exeeutive de- 
partment cannot properly make the transfer. 

If the government of the United States shall make the tranefer after the mani- 

' festo of Ohio as to her obligations, it 'will have no right to call on her either 
to complete the contemplated work or to restore tire money for which the lands. 
may sell. 


ATTORNEY Genzrat’s OFFice, 
January 26, 1833. 

Sir: Ihave examined the acts of Congress proposing to grant 
a certain quantity of land to the State of Ohio, for the purpose 
of aiding her in extending the Miami canal from Dayton to 
Lake Erie; and also the acts of the legislature of Ohio on that 
subject; aud. have read. the various decumests and pepers- 
‘which have been {aid before you in relation to the right of the 
State of Ohio under these laws. 

Although the act of Congress of May 24, 1828, does not 
‘Yequire an express pledge from the State of Ohio that the canal 
should be made for the entire distance mentioned in the law; 
yet the language in which the grant is made, and the condi- 
‘tions stated in the law, sufficiently indicate that the land was 
granted upon the faith that, if the State accepted it, she would 
‘commence and complete the work within the time specified in 
the act of Congress. And the legislature of Ohio having, in 
December, 1828, accepted, in general terms, the proposition 
made by Congress, and assented to the provisions and condi- 
tions contained in it, that acceptance, if no further explanation 
-had been given by the State, would, in my opinion, have car- 
ried with it an implied pledge that the work should be fully 
executed according to the provisions of the act by which the 
land was granted. 

\ 
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It appears, however, that the State of Ohio did not so un- 
derstand her act of acceptance, and did not mean to:give sueh 
a pledge; and in order to prevent any misunderstanding on the 
subject, the legislature, in the subsequent law of December 
31, 1831, have expressly declared that no such pledge is to be 
inferred from any thing which has been done by the State. 

As the State of Ohio had not, at the time of the passage 
of the Jast-mentioned act of assembly, received or appropriated 
any part of the lands which the United States proposed to grant 
for the purpose of aiding her in this work, she had not: only 
the right, but it was her duty, before the lands were transferred 
to her, to let the general government understand what obliga- 
tions she intended to take upon herself when she gave her 
assent to the act of Congress. 

The State of Ohio very naturally and properly desired to 
avoid any misunderstanding between the United States and 
herself on this subject, and did not choose to leave herself lia- 
ble to be hereafter reproached with not fulfilling engagements 
to which her faith had been impliedly pledged. 

The law of 1831, in the most. fair and honorable manner, 
explains the obligations she intends to incur by her acceptance; 
and if the governinent of the United States now proceeds to 
carry into execution the grant, it will have no right to call on 
the State of Ohio either to compléte the contemplated work, 
or to restore the money for which the lands may sell. | 

Does the law of Congress authorize the transfer of the land 
to Ohio upon the conditions on which alone she declares she 
accepts it? I think not. In my opinion, the act of Congress 
did not intend that the land should be granted to the State, 
unless the grant was accepted in such terms as would bind the 
State in good faith to complete the work wre peas to the pro- 
visions of the act of Congress. 

Nor does the act of Congress of April, 1830, vary the ques- 
tion. It releases the obligation to complete the work in twenty 
years, and permits a railroad to be substituted for a canal on a 
part of the route. . But the only effect of this law is, to allow 
the State of Ohio a longer time for the execution of the work, 
and to give her the option of changing (if she thinks proper) 
‘the mode of communication for a part of the distance between 
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the two points originally designated. But it does not absolve 
her from the obligation of completing the entire work in a rea- 
sonable time, either by-canal or railroad; nor does it leave her 
at liberty to stop altogether as soon as she has expended the 
proceeds of the land granted by the United States. And as 
Ohio has, by her law of 1831, apprized the general government 
that her acceptance of the lands must not be construed ‘to 
pledge the State to extend or construct any part of said canal, 
further than the avails of the said lands will construct the 
same; nor to a pledge to appropriate any part of the funds of 
the State thereto;’’ I think the executive department of the 
United States is not authorized to make the transfer of the 
Jands in question. ; . 

I am, sir, with the highest respect, your obedient servant, 

R. B. TANEY. 
To the PresiDENT or THE Unitep SPrates.. 


RELIEF OF INSOLVENT DEBTORS TO THE UNITED STATES. 


Under the act of 1832 it is not necessary that parties shall be insolvent debtors 
within the meaning of the priority acts in order to be entitled to relief. It is 
sufficient that they are unable to pay their debts to the United States. 

Neither the act of 183} nor of 1832 deprives debtors of their right to relief where 
they fail to place the United States upon equal footing with the rest of their cred- 
itors. All persons who are unable to pay their debts to the United Statcs 
may be released, provided they are not of that class who are excepted from 
the benefit of these laws. 

The Secretary of the Treasury may, in his discretion, refase a discharge on 
account of circumstances taken in connexion with the application of the prop- 
erty of debtors to their private creditors. He may have evidence that renders 
them unfit subjects for relief. But the application of all of the debtors’ effects 
to the phyment of private creditors ts not of itself a legal bar to their release. 


ATTORNEY GENERAL’S OFFICE, 
February 20, 1833. 

Sir: I proceed to express my opinion on the several ques- 
tions you have stated in the cases of Richard Oakford, Isaac C. 
Jones, Samuel T. Jones, and Henry Toland, who ask to be 
released, under the acts of Congress of 1831 and 1832 for the 
relief of certain insolvent debtors of the United States. 

1. The facts mentioned in your statement.do not, in either 
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of these cases, amount to such an insolvency as will entitle the 
United States to a priority in the payment.of theirdebts. They 
were not declared insolvent, or bankrupt, by any legal. proceed- 
ing; and the application of the greater portion of their property 
to the payment of their private creditors, while they publicly 
admitted. their inability. to pay their debts, is not such an insdl- 
vency as gives the United States the right to be preferred to 
the other creditors. ‘The courts have repeatedly said that no 
assignment of property made under such circumstances will 
entitle the. United States to a priority, unless it be an. assign- 
ment of the whole of the:debtor’s property ; but that if an assign- 
ment were to leave out only a trivial part of the property; for 
the purpose of evading the acts:of. Congress giving the. prefer- 
ence, it would be.considered by the court as a fraud upon the 
law, and the court would, in such a case, treat the assignment 
as a total divestment of the property of the debtors. There 
does not appear to have been an assignment of this description 
by either of the parties whose eppucauate for relief are now 
before me. __ 

2. If these cases ; depended en the act of 1831, I should cons 
sider the conveyances, and the application of their funds to 
satisfy their private creditors, in the manner and to the extent 
mentioned in your statement, as depriving the United States of. 
their legal priority, and bringing at least some of the parties. 
withinthe provision on that subject contained in the 4th sec- 
tion of that law; for that act extended the relief to those only 
awho had become insolvent debtors within the meaning of the 
priotityacts, and upon whose: property, therefore, the right to 
‘&-preference must have attached before their application. And 
every. conyeyance to private creditors, in contemplation of such 
an act of insulvency, would be'a fraud upon the United States, 
‘inasmuch as it would deprive them of thuse advantages which, 
upon the happening of the oe the priority. acts in+ 
Aended to secure. st jee ne ae ee iy “Et MGMT gy "yet ee 

. But the act of 1832 fasafally's varies. ‘is principle on which 
the release is to be given. Under this.law, it is not necessary | 
that the party should be an insolvent debtor within the mearm., 
dug of the priority acts in order to entitle him to relief. It is 
‘eufGcient that he is unable to pay his debt to the United States, 
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and the present applications are placed upon that ground. And 

“@ conveyance can hardly be’ said fraudulently to deprive the 
United States of their legal priority in a case where they con- 
sent that the right to a legal priority shall never exist. By 
authorizing such a debtor to be released, the United States in 
effect agree that their right to a preference shal] never attach 
on his property; and consequently the applicant cannot be said 
fraudulently to have deprived them of this right. . 

3. There is no clause in the aets of 1831 or 1832 which 
deprives the debtor of his right to relief, where he fails to place 
the United States upon an equal footing with the rest of his 
creditors. Any one who is unable to pay his debt to the Uni- 
ted States may be released, provided he is not of that class of 
debtors who are excepted from the benefit of these laws. Anc 
his inability or omission to apply to the debt of the United 
States the same proportion of: his funds that he appropriates to 
his private creditors is no bar to his release, if, upon the evi- 
dence, you deem him in all other respects a proper subject for 
the exercise of the power. | 
. 4. ifthe debtor should have applied the whole of his effects 
to the payment of his private creditors, so as to leave nothing 
for the United States, that fact is not of itself a legal bar to his 
release. Other circumstances taken in connexion with this 
might justify you in refusing to discharge the party; aud you 
might, from the evidence, not deem him a fit subject to be 
relieved upon the terms on which he applied for it. -But this 
would be a question of discretion in executing the law, and 
not of power under it. You would have-the legal gight to 
release, if, in your judgment, the discharge could be granted 
with justice to the government. The existing inability of the 
party at the time of his application to pay the debt due to the 
United States is of itself sufficient to authorize his release, un- 
less his case comes within some of the provisions of the law 
which exclude him. And the fact that he has applied the 
whole of his effects to the payment of his private creditors, 
so as to leave nothing for the United States, is not declared by 
the law to be a sufficient. ground to deprive him of its benefits. 

5. It is proper that the commissioners should-examine into 
the situation of the party at the time he publicly declared his 
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inability to pay his debts, and the manner in which he after- 
wards disposed of his property; and also into the means in the 
possession of the debtor at the time of his application. . Evi- 
dence upon each of these points would appear to be necessary, 
to enable you to exercise the discretionary powers vested in 
‘you by these acts of Congress with justice to the public. But 
whether the examinations have or have not heen sufficiently 
made and reported is, perhaps, a question more proper for your 
decision than mine. In the case before me, however, the im- 
portant facts appear to be sufficiently disclosed to enable you 
to act advisedly and safely upon each of them. And I per- 
ceive no legal objection to the release of either of the parties, 
(provided their conduct has, in your judgment, been honest 
and fair, and the terms proposed by them are such as, in your 
opinion, may be acceded to by the esacites States without 
doing injustice to the public. 

| , R. B. TANEY. 
To the SecreTary oF THE T'REASURY. ~ 





COMMUTATIONS OF OFFICERS OF THE VIRGINIA LINE. 


‘By the act of 5th July, 1832, Congress have only authorized the half-pay to‘be 
given where the officer had not indicated. by some act of-his own’ that he had 
elected to accept the substitute offered by the resolve of 22d March; 1783. 

‘As the commutation has been received by the representatives of Lieutenant 
Vawters, they are not entitled now to the half-pay. 


ATTORNEY GENERAL'S OPFICE, 
March 21, 1833. 


Sir: Many pressing engagements in the Supreme Court, 
‘during its late term, have prevented me from replying sooner 
‘to your letter of the 19th of January-last, in relation to the 
‘claim to half.pay made by the representatives of William Vaw- 
‘ters, and other officers of the Virginia line in the revolutionary 
war. 

' By the resolve of Congress of March 22, 1783, the option 
‘was given to such officers as should become entitled to half pay 
for life, under the resolution of 1780, to retain their ttle to their 
‘half pay, or to receive, in lieu of it, five years’ full pay, on the 
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terms and conditions mentioned in the resolve. The five 
years’ full pay was offered as an equivalent for the half-pay 
promised, and as a substitute for it. It might prove more or 
less valuable than the half-pay, according to the duration of 
the officer’s life. And it depended on the officers themselves 
to adhere to the original contract, or to accept the commuta- 
tion proposed, as they eee deem to be most for their ad- 
vantage. 

In the act of July 5, "1832, Canara seem to have legis- 
lated on the principle that an officer who had once made his 
election to accept the substitute, was bound by its:and that 
the United States were under no obligation to give him his . 
half-pay, although it should eventually happen that the substi- 
tute accepted proved to be of less value. 

I understand from your statement that the greater number of 
the judgments against the State of Virginia, in the suits insti- 
tuted by the officers, have been rendered for the commuiation 
proposed by Congress, and not for the half-pay.. As Virginia 
had promised the half-pay for life, but had never agreed to 
beeome liable for the substitute offered by the United States, 
the judgments against her for the commutation must, I pre- 
sume, have been matters of compromise between her and the 
officers.. In a contested suit, the only judgment which could 
have been rendered in favor of the officer, must have been on 
the promise made by the State in her resolve of 1779; and 
that promise was for balf-pay, and not for such commutation 
as Congress should propose to give in lieu of it. 

The 3d section. of the act of Congress of July 5, 1532, 
excepts from the benefit of its provisions the claims which had 
been paid, ‘‘or prosecuted to judgment against the State of 
Virginia.’’ The officers, therefore, who had taken judgment 
for the commutation, are obliged to abide by the judgments 
they have obtained, and cannot claim to have their accounts” 
settled on the principles of the half pay cases decided in the 
Virginia courts. The only ground upon which they could 
have been excluded is the one above, stated: that is to say, 
that they had made theiy election to accept the substitute, and 
were bound by it. 

There is no reason for supposing that Congress meant. to 


TO THE PRESIDENT. BST 


Rations of Navy Commissioners. 





discriminate between those who accepted the commutation 
without first obtaining judgments. The same principle ob- 
viously applies to both cases; and as the oflicers who have 
obtained judgments for the commutation are, by the plain terms 
of the law, embraced in the exception, and excluded from the 
benefit of the provision contained in the 3d section, it seems 
to follow that the words ‘‘which had not been paid’’ must re- 
ceive a construction equally extensive; and that those. who 
have accepted the commutation without prosecuting their 
claims, to judgment are equally within the exception, and 
equally excluded from the benefit of the provisions contained 
in that section in favor of those who have not been paid, and 
have not prosecuted their claims to judgment against the State. 
In both classes of cases Congress appear to have acted on 
the principle that the party had made his election to take the 
substitute, and that the United States were thereby absolved 
from the performance of the original contract. 

In this view of the act of July 5, 1832, it is not’ material 
to inquire whether, according to the true construction of the 
resolve of Virginia of 1779, the commutation can be regarded 
as tantamount or not to the half pay promised. . Whatever may 
be the obligations of Virginia, Congress have only authorized 
the half-pay to be given where the officer had not indicated. by 
some act of his own that he had elected to accept the substi- 
tute offered. 

These principles embrace the case of Lieutenant Vawters; 
and as the commutation has been received by his representa- 
tives, I think they are not, under the law of July 5, 1832, enti- 
tled-now to demand the half-pay. 
R. B. TANEY. 


To the SECRETARY OF THE TREASURY. 


RATIONS OF NAVY. COMMISSIONERS. 


The members of the Board of Navy Commissioners having been provided with 
salaries, in lieu of rations, and not having hitherto received rations, a tacit con- 
struction against the right to rations has been given by the department. 
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Whenever an act of Congress has, by actual decision, or by continued usage 
and practice, received a construction at the proper department, and that con- 
struction has been acted on for a succession of years, it must be a strong and’ 


palpable case of error and injustice to justify a spans) in the interpretation to 
be given to it. 


Arrorney Gunurat’s OFFICE, 
March 22, 1833. 

Sir: The act of Congress of February 7, 1816, which creates 
the Board of Navy Commissioners, declares that ‘each com- 
missioner shall be entitled to receive, in compensation for his: 
services, 83,500 per annum in lieu of wages; rations, and other 
emoluments as navat officers.’’ ‘ 

I understand that no allowance for rations has at any time 
heretofore been made to Commodore Rodgers while he was re- 
ceiving the salary of a commissioner of the board; and, although 
there may have ‘been no direct and positive determination of 
the accounting officers on the point, yet the uniform omission 
to make this allewance during the time that Commodore 
Rodgers has filled the office of Navy Commissioner, is, of itself, 
a tacit and implied construction of the law against his right. 

Whenever an act of Congress has, by actual decision, or by 
continued usage and practice, received a construction at the 
proper department, and that construction has been acted on 
for a succession of years, it must be a strong and palpable case 
of error and injustice that would justify a change in the in- 
terpretation to be given to it. 

I donot think the case before me is one of that description. 
On the contrary, if it were a new case, and there had been 
no practice or usage in this respect, under the act of 1815, I 
should still think that the language of the law would not per- 
mit the allowance of the rations, in addition to the salary. 
The words used are too plain and strong to admit of such an 
interpretation. 

There is, without doubt, force in the suggestions made by 
the commodore on this subject. But the reasons urged by 
him appear to be proper for the consideration of Congress, 
rather than the executive department; and, in my opinion, the 
rations now claimed by him cannot with propriety be allowed 
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To the PResIpENT. 
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EXTRADITION. 


The Executive is not authorized to deliver up to the King of Portugal two sea- 
men confined in Boston, who are charged by the chargé d’affuires of his Ma- 
jesty with piracy committed on the brig Triumph. 

There is no law of Congress which authorizes the President to deliver up any: 
one found in the United States who is charged with having committed a crime 
against a foreign nation; and we have.no treaty stipulations with Pohugal for 
the delivery of offenders. 


OrFice OF THRE ATTORNEY GENERAL. 
April 16, 1833. 


Sir: I have attentively considered the application made to 
you by the chargé d’affaires of his most faithful Majesty, the 
King of Portugal, for the delivery of the two seamen now con- 
fined in Boston, and whom he charges to have committed the 
offence of pitacy on board of the brig Triumph. The case 
he presents will not, in my opinion, justify the Executive in 
complying with his request, 

If these two men have committed the crime of piracy, as de- 
fined by the laws of nations, then, under. the act of Congress 
of March 3, 1819, it is the duty of the government to bring. 
them to trial in the circuit court for the district into which they 
were brought, or where they were found. and it is net in the 
power of the President to send them to any other tribunal, do- 
mestic or foreign, upon the ground that evidence to convict 
‘them can more conveniently be obtained there. The law has 
fixed the place of trial, and poiuted out the tribunal by which 
they are to be tried; and it cannot be changed by executive 
authority. | 

‘The objection to the application of Mr. Torlade is equally 
strong, if the act charged to have been committed by the men 
is not piracy, as defined by the laws of nations, but an offence 
against the laws of Portugal only, and liable to be punished as. 
piracy iu the courts of that country. There is no law of Con- 
gress which authorizes the President: to deliver up any one 
found in the United States who is charged with having com- 
mitted a crime against a foreign nation; and we have no treaty 
stipulations with Portugal for the delivery of offenders. In 
such a.state of things, it has always been held that the Pres- 
ident possesses no authority to deliver up the offender. 
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In either case, therefore, whether we consider the facts stated 
by Mr. Torlade to amount to piracy, as defined by the Jaws of 
nations, or as an offence against the Portuguese government 
only, it is equally clear that the President has not the power to 
comply with his application. —_ 
_ R. B. TANEY. 
To the Secretary oF STATE. 





PAY OF CHIEF OF CORPS OF ENGINEERS. 


‘The chief of the corps of engineers is not entitled to one dollar and twenty-five 
_cents per day for bureau duty, under the construction, long acquiesced in, 
given to the regulations by the department. 


ATTORNEY GENERAL’S OFFICE, 
April 18, 1833. 

Sir: The case of General Gratiot, to which you have called 
my attention in your note of yesterday, involves a principle 
upon which I have several times had. occasion to express my 
opinion since I accepted the office J have the honor to hold. 
The regulation under which General Gratiot claims a per diem 
allowance for bureau duty, has been in force fourteen or fifteen 
years; and during all that time it has, in the practice and usage 
of the government, received a construction adverse to the claim. 
If the terms of the regulation in question be regarded as am- 
biguous; or if, by the strict interpretation of its words, it may 
be supposed to embrace the claim of General Gratiot; yet, 
when a different meaning has been given to it in the usage 
and practice of the government, for so long a time, and under 
different adinivistrations, the point ought, I think, to be treated 
as a decided one, and the construction of the instrument con- 
sidered as finally settled, so far as concerns the action of the 
executive branch of the government. The regulation in ques- 
tion was made August 10,1818. Since its adoption, the chief 
of the corps of engineers has been always stationed at Wash- 
ington; and General Swift, General Armistead, and General 
Macomb have, in succession, filled the office and preceded Gen-- 
eral Gratiot. They all performed the same bureau duties now 
assigned to General Gratiot, while they respectively held the 
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office of chief of the corps of engineers. And it appears from 
the statement before me, that the per diem of one dollar and 
twenty five cents for bureau duty was never allowed to either 
of them; nor has it heretofore been paid to General Gratiot, 
who came into office in 1818. ‘The accounts of the officers 
above mentioned have been adjusted, and payments made them 
from time to time, without crediting them with this allowance; 
nor does it appear to have been claimed by either of the officers 
who preceded General Gratiot. 

‘The point to be decided is, what is the true construction of 
the clause in the regulation of August 10,1818? Is General 
Gratiot, according to the true meaning of that regulation, enti- 
tled to the per diem of one dollar and twenty-five cents for 
bureau duty? In considering these questions, the construction 
given in practice to this regulation, by those who framed it and 
first carried it into execution, is entitled to great weight; and 
if the construction then given had been adhered to and fol- 
lowed for a succession of years under different administrations, 
it ought to be regarded as the settled meaning of the instru- 
ment, and the decision no longer open to revision. Courts of 
justice always act upon this principle in the construction of 
laws and their own rules. And the same reasons which in- 
duce the courts to adopt it, apply with equal force to the execu- 
tive officers of the government. It is necessary for the interest 
of the government, and of all concerned, that the construction 
of laws and regulations which affect the public treasury or the 
rights of individuals should be fixed and stable, and not sub- 
ject to continual fluctuation and change. 

But there is a stronger objection than mere usage and prac- 
tice to the construction contended for by General Gratiot. On 
the 4th of February, 1850, the House of Representatives direct- 
ed the Secretary of War to report the allowances made to the 
officers of the army, and to designate, among other things, 
what was allowed in pursuance of law, and what in pursuance 
of regulation. On the 6th of May following, the Secretary of 
War made his report, stating the allowance made to General Ma- 
comb while chief of engineers for part of the year 1828, and to 
General Gratiot for the residue of that year, and for 1829. No 
mention is made of the per.diem for bureau duty under the 
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regulation now in question. The report states this allowance 
to be made to the subordinate officers in the burean, and refers 
to the regulation as the authority for making it. But, m enu- 
merating the allowances made to the chief of the engineers, the 
per diem for bureau services is altogether omitted. And as rt 
was the duty of the Secretary to state all the allowances to that 
officer, as well as to the others, the report 3s in effect a decJaration 
that he was not entitled to the per diem in question, under the 
construction given to the regulation by the War Department. 

Here, then, is an official declaration by the Secretary of War, 
in a report to Congress, that, according to the construction 
given to this regulation by the executive branch of the govern- 
ment, the chief of the corps of engineers was not entitled to the 
per diem for bureau duty. It was a report made, too, after the 
present administration came into power, and upon a call for 
information on this subject by the House of Representatives. 
Can the Executive, after having thus announced to Congress 
its decision that the chief engineer was not entitled to this per 
diem, be now justified in acting in direct opposition to its own 
' official report? Can the Executive, after having informed the 
House of Representatives they had given to this regulation one 
construction, now draw money from the Treasury upon another 
and opposite interpretation? ‘The objections to such a course 
are insurmountable. And I think the construction heretofore 
adopted ought to be adhered to; and that the claim to the per 
diem allowance for bureau duty performed by General Gratiot 


cannot, therefore, be allowed. 


R. B. TANEY. 
To the Secretary or War. ! ) 





TREATY WITH THE OTTOWAS—PAYMENT TO MR. FORSYTH. 


By the treaty with the Ottowas, concluded 18th February, 1833, the United 
States absolutely agreed with the Indians to pay a certain sum to Mr. Forsyth, 
and they are bound to execute the treaty as made, without requiring proof of 
the justice of the claim. 

ATTORNEY GENERAL’s OFFICE, 
April 29, 1833. 
Sir: In reply to your inquiry in relation to Mr. Forsyth, I 
have the honor to state that, by the treaty with the Ottowa 
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Indians, concluded February 18, 1833, by George B. Porter, 
commissioner on the part of the United States, and which has 
since been duly ratified, the United States engage that they 
will pay Mr. Forsyth $10,890. Certain other claims are re- 
ferred to by the treaty, as directed by the Indians to be paid to 
him, and included in this sum, but no power is named by the 
treaty to the United States to scrutinize any of the items which 
make up the sum above mentioned. The United States having 
entered into an absolute and unconditional agreement with the 
Indian tribe, that they will pay to Mr. Forsyth the specific sum 
above stated, the accounting officers cannot, I think, now call 
for proofs of the justice of this claim. The United States are 
bound to execute the treaty as made; and are, therefore, bound. 
to pay to Mr. Forsyth the sum of $10,890, according to the 
stipulations contained in the treaty. 

: R. B. ‘TANEY. 
‘To the Secretary or War. 





TREATY WITH THE MIAMIES. 


As the treaty with the Miamies contained an agreement on the part of the United 
States to grant to certain persons each a quarter section of land out of the ter- 
ritory ceded by it, to be located by the President, no other parcels than those 
defined can be substituted for them; for the President must execute the treaty 
according to its stipulations. 


ATTORNEY GENERAL’s OFFICE, 
May 13, 1833. 


Str: By the treaty of the 23d of October, 1826, with the 
Miami Indians, the United States agree to grant to Charles 
Govin, Barri Govin, and Govin, each, a quarter section 
of land, out of the territory ceded by that treaty; to be located 
under the direction of the President of the United States. 
Charles Govin selected two parcels of land, which do not form 
one quarter section, and has since sold and conveyed his in- 
terest in the land so selected; and his grantees have applied 
to the President to affirm this selection, and to direct a grant 
‘to issue accordingly. | 

e@ The President must execute the treaty according to its stipu- 
jation. He is authorized by it to have located for Charles 
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Govin a quarter section of land. A quarter section of land rs 
a parcel of land, the form and.contents of which are. defined 
and regulated by act of Congress; and I do not think that the 
President can substitute for it other parcels, which may be 
deemed an equiyalent in value. The land, therefore, selected 
by Charles Govin, nat being located: in conformity to the 
treaty, cannot, in my opinion, be granted to his assignees. 

I am, sir, very respectfully, your obedient servant, 

R. B. TANEY. 
To E.vyan Haywarp, Esq., 
Commissioner of the General Land Office. 





CRIMINAL JURISDICTION OF CIRCUIT AND DISTRICT JUDGES. 


A judge of the supreme court residing in the fifth district, or a district judge of 
one of the districts of Virginia, may issue a warrant to arrest Robert B. Ran-- 
dolph for the assault committed by him in the District of Columbia, on the 
President of the United States—the said Randolph being in Virginia. 

The power to arrest for any offence against the United States is given by the act 
of Congress in general terms; and so far as respects a judge or justice of the 
United States, it is not confined to his district or circuit, but his warrant will 
run throughout the United States. 


ATTORNEY GENERAL’S OFFICE, 
May 14, 1833. 

Sm: In your note of yesterday, you ask my opinion whether 
the judge of the Supreme Court residing in the fifth district, 
or a district judge of one of the districts of Virginia, can issue 
a warrant to arrest Robert B. Randolph for the assault com- 
mitted in the District of Columbia on the President of the 
United States; it having been ascertained that Randolph is 
now somewhere in the State of Virginia. And you state that 
you have called for my opinion in consequence of doubts. 
which have been expressed on the subject, and in order to 
enable you to decide whether it is proper to make an applica- 
tion to either of the judges mentioned, for process agaijist him- 
The doubts, I understand, arise upon the language of the 33d 
section of the act of September 24, 1789; and it seems to be 
supposed that the direction contained in that section—that the. 
offender, when arrested, should be “imprisoned or bailed (as 
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the case may be) for trial before sach court of the United 
States as, by this act, has cognizance of the offence,’’— 
restricts the general words-in which the power to arrest is 
given, and confines it to cases cognizable in the particular cir- 
cuit and’ district courts enumerated in that law; and that. 
offences against the United States, made cognizable in other 
circuits or districts afterwards erected by subsequent acts of 
Congress, are not within the grant of power to arrest given by 
that section. 

I cannot think that there is any foundation for the doubt 

hich has been suggested. The power to arrest for any’ 
Offence against the United States, is given in general terms; 
and so far as respects a judge or justice of the United States, 
dt is not even confined to his district or circuit, but his warrant 
would, in my judgment, run any where throughout the United 
States. And the words which have occasioned this doubt are 
not words of restriction upon the preceding words, and are 
obviously not so intended. 

They are designed, in connexion with the clauses in the 
same section, to point owt the mode of proceeding after the 
arrest has been made, and to direct the manner in which the 
offender is to be secured for trial in the place where the offence 
is cognizable. ‘'Fhis provision of the act of Congress is.a re- 
medial one, aad ought to be expounded so as to effectuate the 
rhanifest intention of the legislature. And there is nothing in 
the character of the provision that would justify us in giving 
an over-strict interpretation of the law, and impute to it a 
meaning which every one who reads the section will see that 
the legislature could net have intended. 

It so happens that nearly all the circuits have been chat: ged 
since the passage of this law; and the circuit courtg of the 
@Jnited States now have cognizance of offences against the 
Wnited States, not by virtue of the act of 1789, but by virtue 
of subsequent laws. The act of April 29, 1802, which erected 
aiew circuit courts, and changed nearly all the former circuits, 
does not contain the clause of the act of 1789 relating to 
arrests. But the Sth section of the act of 1502 directs that the 
circuit courts, constituted by that act, shall have the power 
and jurisdiction that before belonged to the circuit courts of 
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the United States; and it is by virtue of this provision that 
the circuit courts erected by that law hold jurisdiction of 
offences against the United States, and not by virtue of the 
act of 1759. And there is not at this time, and there has not 
been since 1802, any circuit court of the United States which 
has cognizance of any offence whatever, by force of the act 
of 1789. Yet I am not aware that the power to arrest any- 
where in the United States, upon the warrant of a judge of the 
United States, has been questioned; although the offender 
may be found out of the circuit in which he committed the 
offence, and out of the circuit of the judge who issued the 
warrant. The offence, nevertheless, is cognizable in the cis- 
cuit court, not by power of the act of £789, but by force of the 
act of 1802, or some succeeding law.. The whole of the 33d 
section of the act of 1789 is nugatory, and virtually repealed, 
if a contrary construction be given to it. 

If I am right as regards the circuit courts established by 
the act of April 29, 1802, then the circumstance that the offence 
in question is cognizable by the circuit court for the District of 
Columbia cannot, 1 presume, make any difference. The act 
of February 27, 1801, which erected the present circuit court 
for the District of Columbia, declares ‘‘ that the court and the 
judges thereof shall have all the powers by law vested in the 
circuit court, and the judges of the circuit court of the United 
States.’’? So that the powers conferred on the judges of the 
circuit court for this District, are given almost in the same 
words in which they are conferred on the other circuit courts 
of the United States. Why, then, should it be supposed that 
the power of arrest for offences cognizable in other circuit 
courts of the United States, are not extended to offences cog- 
nizable in this circuit court? It is a court of the same suve- 
reignty—of the same government. The United States possess 
more extensive powers in this District than they do in the 
States; but this does not destroy the identity of the govern- 
ment. An offence against the United States, committed in the 
District, is an offence against the saine sovereignty as if com- 
mitted in one of the States. And I cannot imagine how the 
words or the spirit of the 33d section of the act of 1759 can be 
supposed to embrace the one, and not the other. 
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The act relative to fugitives from justice from the States, con- 
firms the construction I have given. Provision is made by 
act of Congress for the delivery of an offender against the State 
laws who shall be found in the District. But no provision is 
made for the delivery of any offender against the United States, _ 
whose offence was committed in one of the States; nor any 
provision authorizing a demand on ati State authority when 
a party commits a crime here and flies to a State. It cannot 
be supposed that Congress either overlooked, or designedly 
omitted, to make provision for such cases. It can hardly be 
believed that in this District a man may murder any citizen or 
officer of the government, and, if he is able to escape into Vir- 
ginia, that he may go at larae. and appear publicly, and law- 
fully shoot any man that attempts to arrest him there. Yet 
such is the consequence of the construction contended for i in 
Opposition to the one I have given. 

_ According to my view of the case, a warrant from any of the 
judges of the circuit court of this District would authorize the 
arrest of Randolph anywhere in the United States; and I see 
no necessity for an application to any other. But as doubts 
have been stated from respectable authority on this point, and 
an attempt to arrest under such a warrant might be forcibly 
resisted and lead to violence, I advise that an application be 
made to the Chief Justice of the United States. If he issue 
the warrant, no one will question its legality. If he decide . 
that he has no right to issue it, I shall be willing to believe 
that I am mistaken in the opinion I have formed. 

It may be proper to remind you of some cases in which the, 
construction I have given to the law a to me to have 
been acted upon by the courts. 4 

1807—Burr’s case. 'The circuit court of Virginia took a ree 
cognizance of Burr to appear and answer in Ohio for a mis- 
demeanor alleged to have been committed there. The court 
which took the recognizance, and the court to which he was 
sent: for trial, were both created after the act of 1789. ie. 

1807-—_Bollman and Swartwout’s case. They. were commit- 
ted by the circuit court of the District of Columbia, charged 
with an offenee which the court could not try.. Yet, the power 
of the court to commit in a case of an offence against the 
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United States, which had been sufficiently shown by the tes. 
timony, does not appear to have been deubted. 
1829—JIn the case of Tobias Watkins. He was arrested in 
Philadelphia, for an offence committed in ee District of Co- 
lumbia. 
F am, very respectfully, your obedient servant, 


R. B. TANEY. 
To F. S. Key, Esq., . 


District Atterney of Columbia. 





PENSIONS. 


The pension act of 1832 does not exclude those who have received pensions 
under other aeta of Congress, where the prennen of this act are more. fayor- 

. able to their interests. 

A commissary is within the act ef 1°32, under the construction which it has 
received at the War Department, though he were excluded by that of 1828. 


ATTORNEY GENERAL’s OFFICE, 
May 18, 1833. 

Sze: In reply to your letter of the 16th imstant, I have the 
honor to state that, by a literal construction of the first section 
of the act of 1832, every officer who was entitled to a pension 
under the act of May 15, 1828, would be excluded from a pen- 
sion under the act of 1832; and if such a construction were 
adopted, an officer who had served to the end of the war as en- 
sign, and who, previously or during the time that he was en- 
sign, filled the office of commissary, would be excluded from 
a pension under the last mentioned law. 

But, looking at the whole act, it appears that those who 
were on the pension list of 1828 were not excluded'on the 
ground that their claims were less meritorious than those of 
others; but they were excluded because, being entitled under 
the act of 1828 to as much as they could receive under the 
act of 1832, it was deemed useless to make the same provisions 
over again in their favor. The 3d section of the law shows 
that it was not designed to exclude any of those who had pen- 
sions under other acts of Congress, where the provisions of 
the act of 1832 were more favorable to their interests. I un- 
cexstand that a commissary is.within the act of 1832, under 
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the construction it has received at the War Department. If 
the commissary, therefore, had held no rank in the line, he 
would be.entitled to his pension, because he was not previded 
for by the act of.1828. Did the law intend to draw agdistine- 
tion between persons who had performed. the same description 
of service, and to give to one what was refused to another for 
the like service? I think not:-such a discrimination would 
have no foundation in justice. And it would, I think, be de- 
parting from the spirit and meaning of the law, to exclude one 
commissary from the act of 1832, because he been an 
ensign, and give it to another, who had performed the same 
duty, but had held no rank in the line. The exclusive words’ 
in the Ist section ought to be confined to cases in which the 
party claims in the same character in which he is entitled under 
the act of 1828, and for the same description of service. And 
as, in‘ the case you state, the applicant was not entitled to a 
pension as commissary under the law of 1828, he is not ex- 
cluded from a pension on account of services in that character 
under the act of 1832, and is entitled to the pension: as commis- 
sary, ee elagurstiiag his claim. as ensign. 
| R. B. TANEY. 
To the SECRETARY OF War. 





PENSIONS TO WIDOWS AND ORPHANS OF OFFICERS. 


In order to entitle the widows and orphans of the officers who are wounded and 
die in the service of the United States to the pensiong given by the act of 
March 3, 1815, it is necessary that the wound should be received while in ser- 
vice, under that law; wherefore a wound received in 1814, and denth in conse- 
quence of it in 1528, wa not entitle the widow or children to the ae 

att 
ATTORNEY GENERAL’s OFFICE, |! 


May 20, 1833. 
Sir; I. have sonido the question proposed in your letter 
of the [5th instant. In order to entitle the widows and orphans 
of the officers who are wounded and die in the service of the 
United States to the pensions given by the act of March 3, 
1815, it is necessary that the wound should be received while 
in service, under that law; and a wound received in 1814, and 
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death in consequence of it in 1828, will not, in my opinion, 
entitle the widow or children to the pension. The act of April 
16, 1816, regulates the pensions where the officers were wound- 
ed in the war, and died in consequence of their wounds, and 
prescribes the conditions on which they are to be granted. 
The act of 1815, or service under it, can in no degree affect 
the title. For if service under that law were to be construed 
such a continuation of service as to give the pension when the 
party died of a wound received in the war, a very inequitable 
and unreasonable distinction would be made between officers 
selected from the peace establishment, and officers who, with- 
out any fault on their part, were compelled to leave the service 
on the reduction of the army. I think the legislature did not 
intend to make such a distinction, which evidently has no 


foundation in justice. 
R. B. TANEY. 
To the SecreTaRY oF War. 





COMPENSATION FOR HORSES LOST IN SERVICE. | 


In order to entitle parties to compensation for horses lost in service, the animals 
must have died from some of the causes enumerated in the law. 

Losses of horses to the owner where the death cannot be proved, have not been 
provided for. 

Where horses died for want of forage, the fact of the owners being paid for 
forage will not preclude compensation. 


ATTORNEY GENERAL’s OFFICE, 
May 20, 1833. 

Sir: In answer to the questions proposed by the Third Au- 
ditor, under the act of February 19, 1833, [ have the honor to 
State: 

1. In order to entitle the party to compensation, the horse 
must have dicd from some of the causes enumerated in the 
law. The cases where the horse, from any of these causes, 
was lost to the owner, certainly stand on the same principle of 
justice, although he may not be able to prove the death; and it 
was most probably an oversight not to provide for them. But 
the law must be administered according to its plain meaning; 
and I do not think that its language will justify any other con- 
struction but the one above stated. 
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2. Where the horse died for the want of forage, I.do not 
think the circumstance of the owner’s being paid for forage 
while he was in service, until the death of the horse, will pre- 
clude him from recovering compensation, unless it appegss from 
the testimony that the owner undertook to provide the forage, 
and absolved the government from the obligation of doing so. 


| R. B. TANEY. 
To the Secretary or War. | 


} 





PATENTS FOR INVENTIONS. 


It is not proper to grant & patent on a joint invention to one of the inventors upon 
the assignment of the other; but-all who are concerned 3 in the invention should 
join in the petition. 

As to what evidence will be deemed sufficient to authorize one man to act as the 
attorney of another, it is the subject of a rule that must be fixed by the depart- 
ment. 


ATToRNEY GENERAL’s OFFICE, 
3 July 5, 1833. 

Sra: I proceed to state my opinion on the question proposed 
in your letter of the 3d instant, concerning the application of 
Thomas C. Newton for a patent. 

The petition is by Thomas C. Newton alone; and he states 
himself to be a joint inventor with Joseph H. Tonning, and 
produces a paper purporting to be an assignment of Tonning’s 
interest to him. I should have preferred an official statement 
of the case from the head of the Patent Office, instead of the 
paper A, which was presented, and which accompanies your 
letter. It is desirable, in a question of this sort, that 1 should 
be apprized of the difficulties which suggest themselves to the 
officer, and should also be informed of the usage of the office 
in similar cases. For, if a law, ambiguous in any of its pro- 
visions, has received in practice for many years a particular 
construction, such a construction ought not to be lightly de- 
parted from. And in the law in question there are several 
other provisions, besides the passages referred to in the state- 
ment A, which bear on the point, and which, when taken in 
connexion with the paragraphs quoted in the statement, involve 
the subject in some obscurity. 
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The first question proposed in your letter was verbally put 
to me from the Patent Office, some time ago; and I then un- 
derstood that it had been the usage of the office not to grant a 
patent on a joint invention to one of the inventors upon the 
assignment of the other, but to require all who were concerned 
in the invention to join in the petition. And upon examining’ 
carefully the act of Congress on that occasion, I expressed my 
opinion that it was advisable to adhere to the interpretation of 
the law as heretofore practised on; and I still entertain that 
opinion. 

The second question is one that is more proper for your de- 
cision than mine. It depends on your department to fix by 
regulation (when the law is silent) what evidence will be 
deemed sufficient to authorize one man to act as the attorney 
of another, in any of the bureaus under your direction. The 
evidence usually required in similar cases is a power of attorney 
sufficiently authenticated. But if you think any other evidence 
ought to be received by the Patent Office as sufficient proof of 
authority, it is for you to prescribe the form, as well as the 
manuer, in which it must be authenticated. 

: R. B. TANEY. 
To the Secretary oF Stare. 


PATENTS FOR INVENTIONS. 


An assignee of a patent for an invention cannot surrender it and take to himself 
@ new one on new and additional specifications, except upon proof that the 
new specifications were invented by the patentee, and were intended originally 
to have been patented by him; and that the omission was a mistake. 

The oath of the inventor is requisite, for the act of Congress requires it ; the 
mere statement of what are called corrected specifications by the eit or 
his.aasignee, is not sufficient. 


ATTORNEY Generat’s OFFICE, 
August 20, 1833. 


Sir: The arpdieation of John Goulding, the assignee of a 
patent originally granted to other persons, for permission to sur- 
render the patent, on the ground of a defect in the original 
specifications, and to take a new one to himself on the annexed 
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specification now offered, appears to present a new question, 
and one by no means free from difficulty. 

In the case of Grant and others vs. Raymond, (6 Pet.. Sup. 
Ct. Reps., 218,) it was decided that a patentee may sprrender 
a patent for the residue of the term, with a corrected specifica- 
tion. And the principle decided in this case. was afterwards 
reaffirmed in the case of Shaw vs. Cooper, (7 Pet. Sup. Ct. 
Reps., 292.) : 

In these two cases, the applicant foy the amended patent 
‘was the original patentee, and not an assignee. But, by the 
act of February 21, 1793, the assignee stands in the place of 
the original patentee, both as to right and responsibility; and 
must, therefore, possess the same right to correct errors by an 
amended patent. And, indeed, in the case of Shaw vs. Cooper, 
above mentioned, Judge McLean speaks of this right as be- 
longing to the ‘‘ helder’’ of a patent; and I suppose purposely 
uses a word which includes the assignee as well as the original 
grantee. : 
~ But the difficulty of the case is, in what form is this to be 
done? and upon what evidence? There is no provision in the 
law for issuing a patent, under any circumstances, to the 
assignee; and I understand there is no precgdent of that de- 
scription. In one of the cases above referred to, the moiety 
of the original patent had been assigned, but the new patent 
did not issue to the joint-holders. The assignee united in the 
application that it should be granted to the original patentee; 
‘and it was done accordingly. And this proceeding was sup- 
ported by the Supreme Court, althongh there does not appear 
to have been aregssignment of this moiety to the patentee in 
order to reinvest him with the entire legal interest... 

But, in whatever form the new patent is to be issued, in the 
case of an assignee, it seems clear that he cannot obtain it 
‘Without the co-operation of the original patentee; for he cannot 
take the oath which I apprehend must always be necessary to 
support the corrected specification. The mere statement of 
.the party, in his petition, that the invention intended to be 
oyiginally patented was according to the annexed specification, 
cannot be sufficient evidence of the fact. It must be verified 
by affidayit;.and no ofte but the inventor himself can make 
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the oath. The act of Congress requires that the inventor shall 
swear or affirm that he does verily believe that he is the true 
inventor of the art, machine, or improvement for which he 
solicits; and he is to deliver a written specification of his in- 
vention. The oath, therefore, must refer to the description 
and specification he exhibits; for it is the machine, as there 
described, which he swears that the believes himself to have 
invented. And the oath uniformly required at the Patent 
Office, I understand, refers to the machine as there specified 
and described. Now, it might be true that the party was the 
inventor according to the description he first presented, and yet 
not be the inventor according to what is ealled:the amended 
description; for what is called the correction of errors in the 
original description, may, in effect, be material alterations, 
which did not suggest themselves to the patentee at the time 
of his original patent, and which some one else may have dis- 
covered and made known to the public. It is therefore, in 
my opinion, necessary, whfen an amended patent is asked for, 
that the inventor should swear to his invention as there pro- 
posed to be specified; and should also, by his oath, declare 
that the omission and error in the former specification were oc- 
casioned by mistake. ‘che mere statement of what are called 
corrected specifications by the patentee or his assignee, cannot 
be sufficient. And there is no oath from the original patentee 
verifying the amended specification, and testifying that.the ad- 
ditions and alterations now proposed to be made were omitted 
by mistake in the former patent. I think, therefore, that a 
new patent ought not to issue as prayed by Mr. Goulding. 


. R. B. TANEY. 
To the SECRETARY OF STATE. 


f 


REMOVAL OF INTRUDERS FROM LANDS CEDED BY THE CREEKS. 


The treaty of the 24th March, 1832, with the Creek Indians, provides that, after 
the survey shall have been completed, certain rights of section shall be re- 
served to ninety of the principal chiefs and to heads of families; but neither 
the chiefs nor individual Indians can give any legal permission to white men 
te- settle on their lands, without the consent of the United States. If, therefore, 
white men have entered upon and taken possession of them, under pretence 
of such permission, they are intruders on the lands of the United States. 
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The President may employ such military ferce as he may judge necessary and 
{i proper to remove persons who may intrude upon any lands ceded or secured 
to the United States by any treaty made with a foreign nation, or by a cession 
from any individual State; and hence ae adopt that method in respect to the 
land in question. 
ATTORNEY GENERAL'S OFFICE, 
August 22, 1833. 

Str: In answer to the fhquiry contained in your letter of 
August 19, I have the honor to state that, in my opinion, the 
President may lawfully direct the marshal of the district, and 
employ such military force as he may judge necessary and 
proper, to remove intruders from the lagds in Alabama. ceded 
by the Creek Indifins to the United States by the treaty of the 
24th of March, 1832. 

‘The treaty with the Creek Indians provides that a survey 
shall be made of the lands ceded to the United States; aud, 
after the survey is completed, certain rights of section are re- 
served to ninety of the principal chiefs and to heads of fami- 
lies, The survey is not yet complated, and, consequently, no 
sections have been made. The fifth article of the treaty pro- 
vides *‘ that all intruders upon the country thereby ceded shail 
be removed therefrom in thg same manner as intruders may 
be removed by law fromt other public land, &ntil the country 
is surveyed and the selections made.”’ 

The white men who have entered upon this land are un- 
quostionably intruders within the meaning of this law. The 
lands belong to the United States; and the chiefs of the Creek 
nation could not give permission to any white men to settle on 
them, without the consent of the United States. But the 
chiefs, it appears, have given to them no such permission, an@ 
desire thejr removal; and the only excuse alleged for their in- 
trusion is the license of individual Indians, in opposition to the 
wishes of the chiefs. It can scarcely be contended that a per- 
mission from such persons can give a color of justification. As 
the title now stands, any permission from the Indian chiefs, 
or from individual Indians, to white men, to settle on the land 
of the United: States, must be utterly nugatory and void; and 
the men who have entered and taken possession, under pre- - 
tence of such permissjon, are intruders on the land of the 
United States. ) t 
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The question is, Can the United States use the military force 
to remove them? ‘The language of the act of March 3, 1807, is 
too plain to be mistaken. It gives to the President, by ex- 
press words, the power ‘to employ such military force as he 
may judge necessary and proper’’ to remove persons who may 
intrude upon ‘any lands ceded or secured to the United States 
by any treaty made with a foreigm nation, and by a cession 
from any State to the United States.’? ‘The reason for con- 
fining the act of Congress to cessions of this description is suffi- 
ciently obvious. All the large and unsettled tracts of country 
which belong to the United States were acquired either by 
treaty with foreign nations, or by cession fram one of the 
States; and it was only on lands of that description that any 
evil could arise from intrusion and settlements, sufficiently inr- 
portant to the public to make it advisable to use the summary 
and forcible remedy authorized by the act of Congress. The 
land on which these intrusions have been made is certainly 
embraced both by the words and the spirit and object of the 
law; for it was ceded to the United States by the State of Geor- 
gia, and is a portion of the unsettled country which the act of 
1807 was designed to protect. 

The words of the law being’ plain, and clearly embracing 
in its provisions the lands in question, what legal objection can 
there be to its prompt and faithful execution? Had not Con- 
gress the power to pass such a law? 

It is true that these lands lie in the State of Alabama, and 
that that State has extended its laws and the jurisdiction of its 
tribunals over the whole territory included by its limits. But 
that circumstance cannot render this act of Congress unconsti- 
‘tutional and inoperative in that State; for the act of Congress 
produces no conflict of jurisdiction or of sovereignty with the 
State of Alabama. It proposes to defend the possessions of 
the United States against wrong-doers, who, without any pre- 
tence of title, and in open violation of the rights of the United 
States, intrude upon the public property, and appropriate it to 
theirown use. And if there is any conflict, it is only with 

persons of this descripton, and not with the State of Alabama, 
or the proper authority of that State. ‘The power of Congress 
to pass this law has, I believe, long been regarded as a settled 
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point, and the government have acted upon it accordingly. I 
have now before me two opinions given in the year 1821, by 
one of my predecessors in this office; one of the opinions being 
in relation to the public lands in the State of [llinois, and: the 
other in Mississippi; and in both of these cases, the right of 
the United States to execute the law is treated as undeniable. 
And in this very case, the treaty with the Creek Indians 
pledges the United States to act upon this law in the removal 
of intruders; and the Senate, by ratifying the treaty, have 
shown hat, in the judgment of that body, there was no con- 
stitutional objection to the exercise of the power. Fndeed, it 
can hardly be supposed by any one that the United States 
have not the same right that an individual possesses to defend 
their lawful possessions, by force, against a trespasser. Must 
they surrender up the possession of the public property when- 
ever lawless violence attempts to seize upon it? Some of the 
forts and arsenals and light-houses are, I understand, upon 
lands which have been purchased from individuals, without 
any cession of jurisdiction from the States in which they lie. 
It cannot be imagined that the United States are bound to 
stand idle and see their possessions wrested from them, and 
then be put to their action of ejectment to regain possession of 
their forts, arsenals, and light-houses, or bound to resort to a 
replevin to recover the public arms and accoutrements, or an 
action of trover to obtain compensation in damages for their 
loss. Such a proposition would strike every one as utterly 
untenable. Yet it would be quite as unreasonable to require 
them to suffer, without resistance, the best bodies of vacant 
land which they had in different States to be overrun and 
seized on by lawless intruders, and put the United States to 
the necessity of resorting to actions of ejectment or other legal 
proceedings against each separate individual, in order to regain 
their possessions. The public domain woutd be of no value, 
or worse than of no value, if such a doctrine could be main- 
tained. It is clear that a private individual may defend the 
possession of his property against a wrong-doer who attempts 
to deprive him of it, and may lawfully use any force necessary 
for that purpose. 

‘Jere can be no reason why a government holding property 
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should be denied the same right; and the act of March 3, 
1807, does no more than provide the means necessary to de- 
fend the possession of the public property, and authorize the 
President to use them. The fact that these intruders are now 
on the lands, and have been there for some time, cannot alter 
the question; the United States have never abandoned their 
possession, and the intruders have never aequired a lawful 
possession against them; they were mere trespassers from the 
beginning, and continue so to the present time, and have no 
better right now than they had at the moment they first 
entered. The lawful possession is still in the United States, 
and it may, in my opinion, be defended against such tres- 
passers, according to the directions of the act of 1807, by the 
removal of the intruders by military force. 
I am, sir, very respectfully, your obedient servant, 


R. B. TANEY. 
To the SecreTary or War. 





LOCATION OF LANDS GRANTED TO ARKANSAS. 


The selection of parcels of land less in quantity than quarter sections, by the 
Governor of Arkansas Territory, is unauthorized by the acts of Congress 
touching the grant. 


‘* A quarter section’’ means a parcel of 160 acres which has been set apart and 
designated by the proper officer as such, according to the act of Congress 
prescribing the mode of surveying and dividing the public lands. 


ATTORNEY GENERAL’S OFFICE, 
August 30, 1833. 

Sir: I have examined the acts of Congress of March 2d, 
1831, granting a quantity of land to the Territory of Arkansas 
for the erection of a public building at the seat of government, 
and the supplemental act of July 4th, 1832; and also the docu- 
ments and papers showing the manner in which the land has 
been located by the governor, and the reasons assigned by 
him in support of his location, It appears that, in making 
the location, he has divided three different quarter sections 
each into two equal parts, and taken the one-half of each of 
them, and excluded the other from his location. 

In my opinion, the location made by the governor was not 
authorized by the act of Congress. The words ‘‘a quarter 
section of land’’ are, I believe, never used in any of the qcts 
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of Congress to denote merely the quantify of 160 acres of land, 
but are always intended to describe a parcel of land, contain- 
ing 160 acres, which has been set apart and designated by 
the proper officer of the government as a quarter section, ac- 
- cording to the act of Congress prescribing the mode of survey- 
ing and dividing the public lands. And when the act of 
March 2d, 1831, declares that the land granted the Territory 
of Arkansas shall be selected ‘in portions not less than one 
quarter section,’’ it means that the parcel of land specified 
and laid off as a quarter section shall not be divided and 
_ broken by selecting a portion of it. 

The reason of this restriction appears to me to be sufficiently 
obvious. It was designed to prevent such a location as would 
disturb the divisions made by the government, and thereby 
render the public lands adjacent to the selection of less value, 
and more difficult to sell, en account of their inconvenient 
and ixregular outlines. For if the construction put upon the 
law by Governor Pope be the true one, then he might alto- 
gether have disregarded the division made by the United 
States, and given to his selection any shape he thought proper, 
so as to render of little or no value the fragments of sections 
left to the United States. | e: 

I think that neither the words used nor the object and spirit 
of the law will justify this construction; and that, therefore, 
the location made by the governor is not a valid one, and a 
patent cannot be lawfully issued to the purchaser. 

_ I am, sir, with the highest respect, your obedient servant, 


| R. B. TANEY. 
To the PresipENT. : 


LAW OF DESCENTS IN MARYLAND. 

‘Where an individual entitled to bounty land died intestate, leaving him surviving 
a widow and several children, and where, after the demise of the widow and 
children, the widow surviving the children, the heirs of the widow claimed the 
jland—uexp, that the mother was not the heir of the surviving child, except 
there were none in the paternal ‘line. 

ATTORNEY GENERAL’S OFFICE, 
September 5, 1833. 
Sin: In reply to your letter of to-day, I have’ the honor to 
estate that it appears, from the papers before me, that Jacob 
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Brice, of Maryland, who was entitled to the bounty land in 
question, died many years ago, mtestate, leaving a widow and 
three children; that the children all died mtestate and without 
issue, in the life of the widow; and she died about. the year 
1817, intestate, without leaving tssue, she not having married 
again. ‘The present applicants for the land make claim to it 
as her heirs-at-law. 

Upon the facts as set forth in the papers before me, the 
present applicants do not show themselves entitled to the land. 
It descended, on the death of Jacob Brice, to his children, and 
vested by descent in the survivmg child. The mother was 
not thé heir of that child, unless there was no representative 
to be found in the paternal Hine. And there is no evidence to 
show that there were not brothers and sisters of Jacob Brice, 
or some one of kin to him in the paternal line, who was com- 
petent to take, upon the death of the surviving child. The 
claim of the present applicants cannot, therefore, be allowed. 

. Lam, sir, very respectaly: your obedient servant, 
R. B. TANEY. 


To the Secretary or War. 





SALES OF ORDNANCE, &c., UNFIT FOR SERVICE. 


An agreement, sanctioned by the head of the Ordnance Office, for the exchange 
of old ordnance for gun-skidding, is not warranted by law. 

Under the act of 3d March, 1825, the President only has the powlr to cause 
ordnance, arms, ammunition, &c., unfit for public service, upon proper inspec- 
tion and survey, to be sold; and to that end, a method of effecting the sale has 
been prescribed by the Secretary of War, by which the property must be of- 
fered first at public auction. 


ATTORNEY Generat’s OrricE, 
: September 11, 1833. 


Sir: Fn pursuance of your directions, I have carefully ex- 


‘amined the question arising on the agreement made by Lieu- 


tenant Symington, and afterwards sanctioned by the head of 
the Ordnance Office, with Hanson Gassaway, for a quantity of 
gun skidding, to be delivered at the arsenal at Washington, to 
be paid for in old castings, at $20 per ton. 

_ The facts in the case are fully set forth in the report of 
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Messrs. Yan Ness and Kendall, and in the statement presented 
by Colonel Bomford; and it is, therefore, unnecessary to reca- 
pitulate them here. it is sufficient to say that the contract to 
pay in ald iron was executed by breaking up and delivering 
sundry cannon reported to be unfit for service. And the ques- 
tion is, whether the head of the Ordnance Bureau was law- 
fully authorized to cause any cannon belonging to the United 
States, which, upon his own inspection or the report of Lieu- 
tenant Symington, he might deem unfit for service, to be broken 
ap or defaced, and delivered to Mr. sate as old iron, in 
execution of his contract. 

The transaction was in its nature a a bare of the gung for the 
skidding. There is no power under any law of Congress to 
make contracts of barter, but all articles directed to be purchased 
are intended to be paid for in money; and if the contract in 
question can be legally justified, it must be on the ground that 
it was a sale of the iron to Mr. Gassaway, at the priee specified — 
in the contract; gad, in order to support it as a sale, it m 
appear that the head of the Ordnance Department had lawful 
authority to hreak up and sell any cannon which he supposed 
to be unfit for service, and sell it at private. sale for sich ‘sum 
as he thought it was worth. 

The head of the Ordnance Bureau has, I think, been mis- 
taken in supposing he possessed such a power. And the duty 
of inspecting and proving pieces of ordnance, and of discarding 
from sejpice the old-pattern guns, can by né just rule of inter- 
pretation be held to give the power of breaking up and selling 
them as old iron; and if the question depended on the law of 
4815 alone, I should think that it would not warrant a con- 
tract like the one before me. 

But, by the act of Congress of March 3d, 1825, (vol. 7, p. 
A\5,) the President is authorized to cause to be sold any ord- 
nance, arms, ammunition, or other military stores, which, upon 
proper inspection and survey, shall appear to be unfit for the 
public service, whenever, in his opinion, the sale will be ad- 
vantageous to the public service. The 2d section of this law - 
directs that the inspection or survey shall be made by the in-° 
-spector general, or such other officer or officers as the Secretary 
of War may appoint for that purpose; and that the sale shall 
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be made under such rules and regulations as may be prescribed 
by the Secretary of War. And according to the provisions of 
this law, rules and regulations were framed by the War De- 
partment directing the manner in which this act was to be car- 
ried into execution, and prescribing, among other rules, that 
the public property directed to be sold should, in all cases, be 
first offered at public sale. 

After the passage of this law, and the regulations made 
under it, I think it evident that no sale of old ordnance, or 
iron, or stores of any description, can lawfully be made with- 
out the order of the President; upon. proper mspection and 
condemnation, as therein directed, and according to the regu- 
lations of the War Department on this subject above referred 
to. The sale in question was in no respect pursuant to these 
provisions, and was not, therefore, in my opinion, within the 
scope of the powers of the head of the Ordnance Office. And 
although the motives assigned by the head of the Ordnance 
Bureau for mutilating the cannon before it goes into the hands 
of private individuals, strikes me as having much force, yet 
the power of directing it to be done does not, I think, reside 
in him; but the propriety of it must be determined upon by 
the President in each case where he directs a sale after a regu- 
lar condemnation. 

R. B. TANEY. 

To the PresipENT oF THE Unerep States. 

t 





PAY OF CLERKS OF THE NAVY COMMISSIONERS. 


By the act of 20th April, 1818, the number and compensation ef the clerks to be 
employed by the Navy Commissioners is fixed; and the same law provides 
that no higher or other allowance shall be made to any clerk in the depart- 
ments and offices than is therein authonzed. Wherefore, such of the clerks 
as have been overpaid should refund the excess to the treasury. 

It is improper to allow salaries to clerks absent from the country and not actu- 
ally employed in the duties of the office. 

The sanction of the Navy Commissioners to the excessive salaries erroneously 
given does not give the clerks who have received the excess a right to retain it. 


ATTORNEY GENERAL’S OFFICE, 
September 12, 1833. 
Str: I have carefully examined the report of General Van 
Ness and Mr. Kendall, and the evidence taken by them in 
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relation to certain charges made by Mr. Gassaway as to the 
manner in which the business of the Board of Navy Commis- 
sioners has been conducted. The point to which I understand 
you to call my attention, and upon which you desire me to 
state my opinion, is on that part of the proceedings in which 
the money appropnated for the payment of the salaries of the 
clerks has been applied. 

It is evident that money has been paid to some of the clerks 
which they were not legally entitled to receive. The act of 
April 20, 1818, fixes the number and compensation of the clerks 
to be employed by the Navy Commissioners. And the 9th sec- 
tion of that law directs that the Navy Commissioners, together 
with the heads of departments mentioned in the act, shall, at 
the beginning of each year, report to Congress ‘‘the names 
of the clerks they have employed respectively in the preceding 
year, together with the time each clerk was actually employed 
during the year, and the sum paid to each; and no higher or 
other allowance shall be made to any clerk in the said depart- 
ments and offices than is authorized by this act.’’ 

It appears from the report before me that the provisions of. 
this act of Congress have, in one or more instances, been over- 
looked in the management of the salaries.of the clerks em- 
ployed by the Navy Commissioners. And although there is. 
no reason for supposing that the public interest suffered: from: 
this error, yet that will not legalize the proceedings. The law 
is very plain and express, that no clerk shall receive a higher 
or other allowance than the: one fixed by the law;. nor could a 
salary be lawfully allowed to a clerk who was absent from the- 
country, and not actually employed in the duties of the office- 

The allowance to John Sickles was certainly. not authorized, 
as he appears never to have been actually employed. in the 
office. And the amount paid to Mr. Ridgely over and: above: 
his salary, as fixed by law, was improperly made to him. The 
money thus received ought, I think,.to be refunded to the 
treasury, as well as the residue of the sum drawn for in-the- 
name of young McCorkle, which was not applied to the-pay- 
ment of his salary. 

The law being express in relation to these salaries, the sanc+ 
tion of the Navy Commissioners, or of the head of a depart- 
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ment, erroneously given, could not give the party who received 
the money a right to retain it. 
R. B. TANEY. 
To the Presipent oF THE Unrrep Srares. 





i 


SECURITY ON REMOVAL OF DEPOSITES. 


The Secretary of the Treasury may take security from the State banke for the 
safety of the public deposites, in ease they shall be made depositories of the 
public moneys and fiscal agents of the government. 

' Tt is an incident to the general right of sovereignty for the government to enter 

into contracts not prohibited by law, and appropriate to the just exercise of 

those powers. (United States vs. Tingey, 5th Peters, 127.) 


Atrorngy GENERAL’s Orricz, 
September 21, 1833. 

Str: I have considered the question you proposed to me in 
relation to the right of the Secretary of the Treasury to take 
security from the State banks for the safety of the public de- 
posites, in case he should order them to be removed from the 
Bank of the United States. 

The power of removal from the Bank of the United States, 
given to the Secretary of the Treasury by the charter, necessa- 
rily implies the power of placing the public money in the hands 
of some other agent or agents, to be held or disbursed accord- 
ing to law; and the act of Congress does not prescribe inte 
what hands the money shall be placed, in the event of its being 
withdrawn from the Bank of the United States; and it be- 
comes the duty of the Secretary of the ‘Treasury to select such 
depositories as in his judgment may be deemed most safe and 
advantageous for the interest of the public, and best calculated 
to perform the duties of fiscal agents heretofore performed by- 
the Bank of the United States; and if State banks be substi- 
tuted for the Bank of the United States, they become agents of 
the government for such purposes. The question is, Can the 
Secretary of the Treasury lawfully enter into contract with such 
agents, by which security shall be given for their faithful con- 
duct? and will the contract of security be binding, inasmuch 
as there is no act of Congress expressly requiring or author- 
izing surety to be taken? 


— 
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The question appears to me to have been fully Settled by the 
Supreme Court, in the case of the United States vs. Tingey, 
(5 Pet., 127.) In that case, Judge Story, in delivering the 
opinion of the court, says: ‘‘ Upon this posture of the case, a 
question has been made and elaborately argued at the bar how 
far a bond, voluntarily given to the United States, and not pre- 
scribed by law, is a valid instrument, binding upon the parties 
in point of law: in other words, whether the United States 
have, in their political capacity, a right to enter into a contract, 
or to take a bond, in cases not previously provided for by some 
law. Upon full consideration of this subject, we are of opinion 
that the United States have such a capacity to enter into con- 
tracts. It is, in our opinion, an incident to the general right 
of sovereignty; and the United States, being a body politic, 
may, within the sphere of the constitutional powers confided to 
it, and through the instrumentality of the proper department to 
which those powers are confided, enter into contracts not pro- 
hibited by law, and appropriate to the just exercise of those 
powers. This principle has been already acted on by this 
court in the case of Dugan, exec., vs. the United States, (3 
Wheat. Rep. 172,) and it is not perceived that there lies any 
solid objection to it. To adopt a different principle, would be 
to deny the ordinary rights of sovervignty, not merely to the 
general government, but to the State governments within the 
proper sphere of their own powers, unless brought into opera- 
tion by express legislation. A doctrine, to such an extent, is 
not known to this court as ever having been sanctioned by any 
judicial tribunal. 

_ We have stated the general principle only, without attempt- 
ing to enumerate the limitations and exceptions which may 
arise from the distribution of powers in our government, or 
from the operation of other provisions in our constitution and 
laws. We confine ourselves in the application to the facts of 
the present case, leaving other cases to be disposed of as they 
may arise; and we hold that a voluntary bond, taken by 
authority of the proper officers of the Treasury Department, to 
whom the disbursement of the public moneys is intrusted, to 
secure the fidelity in official duties of a receiver, or an agent 
for disbursing of public moneys, is a binding contract between 
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him and his sureties and the United States, although such a 
bond may not be prescribed or required by any positive law- 
The right to take such is, in our view, an incident to the du- 
ties belonging to such a department; and the United States 
having a political capacity to take it, we see no objection to its 
validity in a moral or a legal view.”’ 

I have quoted the whole of the passage relating to this point; 
- and, under the authority of this decision, there can, I pre- 
sume, be no doubt that if the State banks are employed as 
the agents of the government, for the receipt or disbursement 
of the public money, the Secretary of the Treasury may law- 
fully require security from them, and the contract for security 
would be valid and binding, and could be enforced by the 


United States agent against the surety. 
2 R. B. TANEY. 


To the PrEsIDENT oF THE UNITED SrarTss. 





SALE OF THE SQUARE IN NEW ORLEANS. 


The Executive has not the power to order a sale of the square in the city of 
New Orleans. The act of 1820 plainly refers to lands of a different descrip- 
tion. 

If the district court of Louisiana have the power to order a sale upon the ap- 
plication of the corporation of New Orleans, the government have no interest 
to resist it, but would be benefited by the measure. 


OFFICE OF THE ATTORNEY GENERAL, 
September 19, 1833. 


Sir: I have read the papers you referred to me, by your note 
of yesterday, in relation to the sale of the square in the city of 
New Orleans, now in controversy between the United States 
and the city authorities. You are aware, I presume, that the 
case is now pending in the Supreme Court, and will be de- 
cided probably at the next term. 

{t is not, I think, in the power of the President to order a 
sale under the act of April 24th, 1820, to which you are re- 
ferred in the report of the Commissioner of the Land Office. 
The provisions of that law evidently were not intended to em- 
brace city lots. 'The survey and divisions which it prescribes, 
and the price limited, show plainly that it was designed for 
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lands of a different description. It appears to me, however, 
that the government have no interest in resisting a sale by 
order of the district court of Louisiana, provided: that court 
should deem itself competent to the exercise of such a power, 
upon the application of the corporation of the city of New 
Orleans. Such a proceeding would not impair the rights of 
the United States, as the money arising from the sale would of 
course be brought into court to abide the event of the suit in © 
the Supreme Court; and the district court, without doubt, will 
select a faithful agent to make the sale, and require proper 
security for the discharge of his duty and the payment of the 
money into court. It would be the duty also of the district 
attorney to attend to the proceedings, and see that justice was 
done to the public; and as the corporation of the city claim 
the property, they would likewise feel interested in having it 
sold for a full price, and in seeing that the proceeds were 
properly sécured, until a final decision can be had on the ques- 
tion of right. Indeed, from what appears by the papers before 
me to be the situation of this property, I think the health of the 
city, as well as its prosperity in other respects, would be pro- 
moted by a sale, but I cannot advise you to give jurisdiction 
to the court, by consenting to a sale, as, in my opinion, such 
a power does not by law reside in your department. But if the 
court possess jurisdiction to order such a proceeding where 
property is in litigation before them, it appears to me that the 
United States can have no interest in opposing it, but, on the 
contrary, would be benefited by the measure. 
1 am, sir, very respectfully, your obedient servant, 
R. B. TANEY. 
The Hon. W. J. Duane, 


Secretary of the Treasury. 





TITLE TO THE POTTAWATOMIE RESERVATIONS. 


The reservations to certain Indians contained in the treaty of 20th October, 
1832, with the Pottawatomies, excepted out certain lands from the general 
cession, which did not therefore pass: consequently, the title thereof remains 
as it was before the treaty. 
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Being held under the original title, the occupants cannot convey them to indi- 
viduals, but can only make a valid cession thereof to the United States. 


ATTORNEY GENERAL’S OFFICE, 
September 20, 1833. 

Sir: In answer to the question you put to me, upon the 
nature of the title held by the Indians of the tribe of the Pot- 
tawatomies of the prairie, in whose favor certain reservations 
of land were made by the treaty of the 20th of October, 1832, 
I have the honor to state that, in my opinion, the original 
Indian title in these reservations was not extinguished on the 
ratification of the treaty. It ceded, by the first article, a cer- 
tain tract of country to the United States, and, by the second 
article, reserved from the cession large quantities of land in 
favor of certain Indians named. These reservations are ex- 
cepted out of the grant made by the treaty, and did not therefore 
pass by it: consequently, the title remains as it was before the 
treaty; that is to say, the lands reserved are still held under 
the original Indian title. 

The. character of the title to these portions could not be 
affected by a grant which did not embrace them, and from the 
operation of which they are in express terms excepted; and as 
they are still held under the original Indian title, the Indian 
occupants cannot convey them to individuals, and no valid 
cession can be made of their interest but to the United States. 

Iam, &c., 
R. B, TANEY. 

To the Secrerary or War. 


OPINIONS 


or 
HON. BENJAMIN F. BUTLER, OF NEW YORK: 


APPOINTED NOVEMBER 15, 1833. 


PENSIONS TO INVALIDS. 


Ebenezer Eaton, who was disabled by wounds inflicted on him by the officer of 

_ the guard in 1813, whilst attempting to pass the guard, under the sanction of a 
written permit granted by his commanding officer, is entitled to a pension 
under the invalid pension law, provided the wounds were given without suffi- 
cient justification, and he had a permit to pass, and were passing the guard for 
some purpose growing out of, or connected with, the public service. : 


ArTrorNEY GENERAL’s OFFICE, 
December 20, 1833. 

Sir: I have carefully considered the question submitted to 
me in your letter of the 19th instant, in respect to the claims of 
Ebenezer Eaton for a pension under the invalid pension law. 

It appears that the claimant was disabled, by wounds inflicted 
on him in May or June, 1813, (at which time he was a ser- 
geant in the army of the United States,) under the following 
circumstances: He was attempting to pass the guard, under 
the sanction of a written permit granted to him by his com- 
manding officer; when he was assaulted, without any provoca- 
tion, as he alleges, by the officer of the guard, in such manner 
as permanently to disable him. 

On this state of facts, the question is proposed tome, Whether 
the invalid pension laws, which allow pensions on account of 
disability occasioned by wounds or other injuries received 
while the applicant is ‘‘in the line of his duty in the public 
service,’’ extend to such a case? 

There can be no doubt that the primary object of these laws 
was to provide for the suppert of persons disabled in battle, or 
by injuries received whilst in the performance of some duty of 
material character; and a strict construction would perhaps ex. 
clude all cases of disability arising from assaults committed on 
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the party by persons belonging to the same service. ‘The be- 
nevolent character of these provisions, and the motives which 
led to their enactment, will, however, justify a more liberal 
construction; and I think, therefore, that a disability occasioned 
by an assault like that complained of in the present case, may 
fairly be considered as coming within the terms of the law, 
provided the War Department shall be satisfied as to the fol- 
lowing particulars: 

1. That the wounds were given without sufficient justifica- 
tion. For if the assault was brought on the claimant by his 
own misconduct, he cannot be said to have been disabled 
‘< while in the line of his duty.’’ 

2. That the permit was given to the claimant; and that he 
was about passing the guard for some purpose growing out of, 
or connected with, the public service. For if the pass was 
given to him merely for the purpose of enabling him to attend 
to his private affairs, and if, at the time he was injured, he was 
going about his own private business, he can in no sense be 
considered as in ‘‘ the public service.”’ 

Whether the facts stated in the documents accompanying 
the application of Mr. Eaton are sufficient to bring his case 
within the principles above stated, is a matter upon which it is 
not my province to decide. 

B. F. BUTLER. 

To the Secretary or War. 





TITLE TO THE PEA PATCH. 


From the papers submitted in relation to the Pea Patch, the title of the United 
States derived from the State of Delaware is a doubtful one; but the Attorney 
General finds it impossible in the present state of the case to give a decisive 
opinion. 


ATTORNEY GENERAL’S OFFICE, 
December 31, 1833. 


Sir: I have perused the brief, and examined the accompany- 
ing papers referred to in your communication of the 28th in- 
stant, on the subject of the title to the Pea Patch island, in the 
Delaware river. From the documents cited, and the facts 
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alteged in these papers, there would seem to be much reason 
for contending that the title to this island is in the claimant 
under the Colony and State of New Jersey; but I find it im- 
possible, in the present state of the case, and on the evidence 
before me, to give any decisive opinion on this point. It seems 
that when the government took possession of this island, it 
was claimed by the State of Delaware; and that the United 
States entered under a grant from that State, whose title to it 
was then, and has been since, strongly supported by the opin- 
ions of several eminent jurists. The documents submitted to 
me are sufficient to show that the title derived from the State 
of Delaware is a doubtful one; but this is all that I now feel 
myself authorized to say. 


B. F. BUTLER. 


To the Secrerary or War. 


PAY OF CLERKS TO THE COMMISSIONERS OF THE NAVY. 


Where the Navy Commissioners had employed a clerk at a stipulated sum, less 
than the maximum allowed by the act of 1818, and the difference between the 
maximum and the amount actually paid was drawn in his name and paid over 
to other persons, who have since been required to refund it to the treasury; and 
the said clerk comes forward to demand it—aexLp, that he has no claim to the 
moneys thus refunded. 


ATrorNEY GENERAL’S OFFICE, 
January 6, 1834. 

Str: I have perused the documents accompanying your letter 
of the 31st ultimo, and have examined the act of the 20th of 
April, 1818, and, the general appropriation acts for the years 
1823 and 1824, under which the question proposed by you 
arises. 

The papers referred to me do not state the particulars of Mr. 
Ridgely’s case with all the precision I could have desired; but 
I presume I shall not be mistaken in inferring from them that, 
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during the years 1823 and 1824, Mr. Ridgely was employed by 
the Commissioners of the Navy as their chief clerk, at some 
stipulated salary less than the maximum allowed by the act of 
1818; and that the difference between that maximum and the 
amount actually agreed to be paid to Mr. Ridgely was drawn 
in his name, and erroneously paid over to other persons, who 
have since been required to refund it to the treasury. 

If this version of the transactions be the true one, then I am 
of opinion that Mr. Ridgely has no legal claim to the moneys 
thus refunded; and that the Commissioners of the Navy can- 
not rightfully pay to him any part thereof. The law only 
authorized the employment of three clerks; and, as their com- 
pensation was not definitely fixed, it necessarily became the 
subject of agreement between the Commissioners and the per- 
sons employed. And though the acts making the provision 
for the service of the years 1823 and 1824 appropriated for each 
year a sum large enough to pay the salaries of three clerks at 
the highest amount authorized by the law of 1818, yet this 
general appropriation could only be applied to the payment of 
persons actually employed, and according to the real terms of 
the contracts made with them. If, for example, the Commis- 
sioners had only employed two clerks, they could only draw 
for the salaries of two; and if a clerk had died or resigned 
during the year, no moneys could be drawn as applicable to his 
office for the period during which it remained vacant. The 
same principle, it seems to me, must be extended to the case 
suggested. 

If, however, the whole amount actually stipulated by agree- 
ment, either express or implied, to be paid to Mr. Ridgely for 
his compensation as chief clerk during any year, was for any 
reason withheld, it may and ought to be paid to him out of 
any moneys in the treasury applicable to the service of such 
year. 

I have preferred to state my opinion in this double aspect, 
in order to avoid the necessity of another reference. 


B. F. BUTLER. 


To the SEORETARY OF THE Navy. 
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PAY OF NAVAL OFFICERS. | 


The word ‘¢compensation”’ as used in the act of the 25th of January, 1828, 
which declares that compensation shall not be paid to any person in arrears 
‘to the United States until, &c., is equivalent to the words “‘ pay or salary,” 

and does not include the “rations” nor ‘extra expenses,’”’ which are not 


pay proper. 


ATTORNEY Gevenat’s OFFICE, 
January 24, 1834. 


Sir: The question srieeea to me in your letter of 21st in- 
stant, appears to have been decided by one of my predecessors 
in office. In an péicial communication transmitted by the At- 
torney General to the Secretary of the Navy, under date of 
the 22d March, 1831, the word ‘‘ compensation,’’ as used in 
the act of the 25th of January, 1828, which declares “ that no 
money thereafter appropriated shall be paid to any person for 
his compensation who is in arrears to the United States, until 

such person shall have accounted for and paid into the Treas- 
ury all sums for which he may be liable,” was held to be 
synonymous with the words ‘‘ pay or salary”’ used in the pro- 
viso, and not to include the rations allowed by law to a naval 
officer, nor anything but pay proper. 

I have no hesitation in applying the principle settled by this 
decision to the second section of the act of the 20th of April, 
1822, which is substantially in the same words with the act of 
1825, referred to by my predecessor. And as the allowance 
provided in the 20th section of the act of January 11, 1812, 
and Nos. 1081 and 1083 of the regulations of the army, is for 
‘‘extra expense,’’ and not for pay proper, I think it does not 
come within the prohibition in the appropriation act of 1822. 

B. F. BUTLER. 

To the Secretary or War. 





PENSION FUNDS, BOOKS, &c., AT THE BANK OF UNITED STATES. 


The Secretary of War had authority to direct the president' of the Bank of the 
United States to transfer the funds, books, and papers of the pension agency 
in possession of said bank to the president of the Girard Bank, and no valid 
reason has been assigned for disobeying the order. 


Vou. u—38 
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The Bank of the United States and its branches performed only the subordinate 
duties of paymasters of pensions, and sustain the same relation to the Secre- 
tary of War which the ordinary paymasters of the army sustain to the game 
department. They cannot look beyond the orders of the department in order 

_ to question their validity, nor inquire into the manner in which its chief intends 
to dispose of the funds, &c., demanded of them. The order itself, in this case, 
is an ample voucher and indemnity to the agents complying with it. 

This case is distinguishable from cases of payments in detail to those who 
claim to be the creditors of the government. 


ATTORNEY GENERAL’s OFFICE, 
February 3, 1834. 


Sir: Pursuant to your directions, I have carefully examined 
the communication addressed to the Secretary: of War by the 
_ president of the Bank of the United States, under date of the 
23d ultimo, and, after a brief notice of the circumstances which 
have given rise to the questions submitted to me, “a proceed 
to state my opinion thereon. 

The act of the 7th of June, 1832; after granting to certain 
officers and other persons, for their services in the war of the 
Revolution, the pay and annuities therein prescribed, proceeds 
to enact that the pay so allowed shall, under the direction of 
the Secretary of the Treasury, be paid to the persons entitled 
thereto, at such places and times as that officer may direct. By 
a joint resolution approved on the 28th of June, 1832, all the 
dutics imposed on the Secretary of the Treasury by this act 
were transferred to the Secretary of War. In the execution of 
the duties thus devolved on him, the latter officer assigned to 
the Pension Office (then, and still, a bureau of his department) 
the task of receiving, examining, and deciding on applications 
for the benefits of this-act. This arrangement was made, not 
because the law was, strictly speaking, a pension law; but be- 
cause the whole subject bore so much analogy to the pension 
system, as to make it proper to commit its general management 
to the Pension Office. | 

For the like reason, the duty of paying those persons whose 
claims were duly admitted was assigned by the Secretary of 
War to the presidents of the Bank of the United States and 
its branches; those. officers being then the disbursing agents 
actually employed by the government under the various pen- 
sion laws. 
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With the view of enabling them to make the proper pay- 
ments under the act of 1832, various lists and other documents 
have been transmitted to them from the Pension Office; and 
they have also, from time to time, beem provided with funds 
from the same office, by means of drafts on the banks in which 
the public money was deposited. In this way, the bank and 
its braaches, or the presidents of those institutions, have be- 
come possessed of various books, vouchers, and other docu- 
‘ments relating to payments under the act referred to, and are 
now also in possession of a considerable amount of funds 
belonging to the government, being the unexpended balances 
of moneys placed in their hands in the manner and for the 
purposes above stated. 

In the exercise of the same authority, by virtue of which he 
ériginally committed this agency to the Bank of the United 
States, the Secretary of War has recently thought proper to 
discontinue the employment of that institution and its branches, 
80 far as relates to the payments under the act of June 7, 1832; 
and has appointed in their stead certain of the State banks 
lately selected as banks of deposite by the Treasury Depart- 
ment. In the city of Philadelphia, the Girard Bank was ap- 
pointed for the purpose; and, in order to carry this arrange- 
ment iato effect in that city, the Commissioner of Pensious, 
in obedience to an order of the Secretary of War, has directed 
the president of the Bank of the United States to transfer to the 
President of the Girard Bank the funds, books, and papers of 
the agency, under the act of the 7th of June, 1832. | 

With this requisition the Bank of the United States, after 
first ascertaining that the Commissioner of Pensions had acted 
under the directions of the Secretary of War, has refused to 
comply, on the ground that the requisition was not warranted 
by law, and that the bank has not only the right to disobey it, 
but is bound to do so, by its duty to Congress, aud by a due 
regard to its own safety. The letter referred to me contains 
an elaborate argument by the president of the bank, in sup- 
port of these positions; and it is upon the points thus taken 
and defended that you have required my opinion. ~ 

I have given to the whole subject, and especially to ‘the argu- 
ment transmitted by the bank, a mature, and, I trust, a dis- 
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passionate consideration. The result of my investigations and 
reflections is a decided conviction that the order in question 
was fully warranted by law, and that no valid reason has been 
assigned for refusing to obey it. 

‘The president of the bank admits that there is nothing in 
Hts charter which grants or promises to that institution any 
agency in the payment of pension moneys; but he refers to 
various legal provisions, for the pirpose of showing that Con- 
#ress has devolved npon the bank, to the exclusion of every 
other officer or agent, the duty of paying pensions and pen- 
Sioners in those States where the bank and its branches are 
established, and has given it the power of selecting some State 
bank, for that purpose, in States where there is no branch of 
the Bank of the United States. That no change can be made 
in it, except by special act of Congress, he refers to several 
such acts establishing in particular places new pension agen- 
cies; and quotes from a letter of the present Secretary of War, 
under date of the 1st March, 1832—a distinct admission that 
the War Department had at that time no authority to appoint 
‘Ca pension agent in any State or Territory where the United 
States bank has established one of its branches.”’ 

The letter referred to me then proceeds to consider—what 
is really at this time the only subject of controversy—the law 
of June 7, 1832; and, on the assumption that this law is a 
part of the pension system, and merely extends the benefits 
of that system to a new class of pensioners, it maintains, in 
effect— | 

Ist. That the pensioners thus created by the act of 1832 are, 
as a matter of course, to be paid by the Bank of the United 
States, as the general pension-agent of the government, unless 
the clause which declares that they shall be paid ‘at such 
places and times as the Secretary may direct’’ can be construed 
to authorize him not only to designate the place and time of 
payment, but also to appoint the agent by whom such pay- 
ment is to be made. 

2d. That the clause referred to cannot, with propriety, be so 
construed; and | | 

3d. That the Bank of the United States has, therefore, al- 
tways been, and still is, the sole agent for making payments 
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under the law of 1832, and can only be discharged from this 
employment by act of Congress. 

I have already mentioned that the Bank of the United 
States was, at the time of the enactment of the law of 1832, 
the general agent for the payment of pensions, properly so 
called; and it may also be conceded, for the purpose of the 
present inquiry, (although the point is by no means clear as to 
ali the pension laws,) that this agency has been so conferred 
on it by law, that it cannot be taken from it except by some 
new exertien of legislative power. But, after giving the bank 
the full bene&t of this concession, I think them wholly unten- 
able, and for the following among other reasons: - 

Ist. The general pension-agency would not embrace the 
payments authorized by the act of June 7, 1832, even had 
that act contained no special provision in relation to those 
payments: because it is not, properly speaking, a pension law, 
and does not come within the legal regulations for the pay- 
ment of pensions. 

I have already stated that the execution of this law was, 
immediately after its passage, assigned to the Pension Office; 
and that, until the recent order of the Secretary of War, the 
general pension-agents had been employed to make payments 
under it. from these, and other circumstances, those pay- 
ments have usually been spoken of by public officers and 
others as ‘‘ pensions under the law of 1832,’ and the presi- 
dent of the bank builds his entire argument on the assump- 
tion that such is their true character, and that, as part and par- 
cel of the peusion system, they are subject to all the incidents 
of that system. In. this, I think it very clear that he has 
fallen into an error—probably in consequence of adopting, 
without. sudiciently considering the history, character, and 
provisions of the law itself,.the general language usually ap- 
plied to it. 

The exposition of this error will, independently of any othes 
consideration, be perfectly decisive of the questions referred to 
me. I shall, therefore, endeavor to place this point in its true 
light, though, in order to do s0, some anne of detail will 
be found to be unavoidable. 

The first pension-law passed after the oizanizetian of the 
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federal: government was the act of the 29th of September, 
1789. By this act, certain military pensions which had been 
granted by the States to invalids wounded or disabled during 
the war of the Revolution, were assumed by the United States 
for one year, and directed to be paid “ ander such regulations 
as the President of the United States might direct.” This act 
was continued, or its place supplied by subsequent laws. 
Various other laws were also, from time to time, passed by 
Congress, granting pensions to invalids by name, or prescri- 
bing regulations under which persons who might be wounded, 
or otherwise disabled in the public service, might entitle them- 
selves to pensions. By some of these acts, the payments 
were to be made under such regulations as the President 
might direct; by others, (and this was the more usual direc- 
tion,) the pensioners were to be paid in the same manner as 
the invalids before placed on the pension list. | 

In the mean time, the President of the United States, im 
pursuance of the authority vested in him by virtue of the first 
laws, had directed that the several commissioners of loans in 
those States where such officers existed, should be.employed 
as agents of the government in the payment of pensions; and 
they continued to be so employed until after the organization 
of the Bank of the United States. Jn the charter of that insti- 
tution, Congress reserved the right of requiring the bank, by 
law, to perform the duties of commissioners of loans; and this 
reserved right was afterwards exercised by the act of the 3d of 
March, 1817, quoted at length by the president of the bank, in 
the letter referred to me. Along with the duties imposed on 
the commissioners of loans by the law creating their offices, or 
supplementary thereto, the special duties of pension agents, 
assigned to them by the Executive, were also transferred to the 
presidents of the bank and of its branches, who thus became 
the disbursing agents of the government, under the pension 
laws then in force. 

Those laws, up to this period, provided only for invalids; 
but at the next session of Congress a large addition was made 
to the pension list by the act of the t8th of March, 1818, which 
authorized the payment of pensions to certain indigent officers 
and soldiers of the Revolution; and declared that they should 
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be paid ‘in the same manner as pensions to invalids who have 
been placed on the pension list are now paid.’’ By virtue of 
this reference to the then existing usage under the invalid pen- 
sion laws, the Bank of the United States and its branches also 
became the paying agents under the law of 1818; and as sim- 
ilar clauses have been inserted in the various acts since passed - 
supplementary to that law, and to the other pension laws, the 
payments under them are to be made through the agency of 
the bank, except so far as Congress shall have authorized, by 
special laws, the employment of other agents... In respect to 
all the laws now spoken of, it is also to be observed ‘that they 
invariably direct that the parties entitled to the benefit of their 
provisions. shall be placed on the ‘‘ pension list;’’? and always 
speak of the moneys granted as ‘‘ penstons,’’ and of the persons 
who are to receive them as ‘ pensioners:’’ thus furnishing the 
means of distinguishing with precision those laws which really 
belong to the pension system from those that merely bear some 
analogy to it. | 
We are now prepared to look into the act of June 7, 1832; 
and the first observation which occurs is, that this act, so far 
from. béing supplementary to -the pension laws, or to any of 
them, is expressly declared, by its title, to be supplementary to 
the act of the 15th of May, 1828, ‘for the relief of certain 
officers and soldiers of the army of the Revolution.’’ The first 
section also refers to that law; and the whole act is evidently 
a mere exclusion of the principle established by the act of 1828. 
Now the act of May 15, 1828, has no connexion whatever 
with the general: system of pension laws. It was the com- 
mencement of another and entirely different system, as will be 
seen by referring to its. provision. 
- he: first. section of the act of the 15th of May, 1828, is in 
the following words: “‘ Be tt enacted by the Senate and House 
of Representatives of the United States of America in Congress 
assemided, That each of the surviving officers of the army of 
the Revolution, in the continental line, who was entitled to 
half pay by the resolve of October 21, 1780, be authorized to 
receive, out of any money in the treasury not otherwise appro- 
priated, the amount of his full pay in said line, according to 
his rank in the line, to begin on the 3d day of March, 1826, 
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and to continue during his natural-life: Provided, That, under 
this act, no officer shall be entitled to receive a larger sum than 
the full pay of a captain ia said line.’’ 

On the face of this section we perceive ro instoad of ex- 
tending the bounty of the nation to a new class of invalids, or 
indigent persons, in the form of a pension, the law merely — 
makes provision for the satisfaction of an equitable claim on the 
jastice of the government, and carefully avoids any such ex- 
pression as might connect it with the system of. pensions then 
in force. The like distinction is recognised in the second and 
fifth sections; and stiil more emphanecaly 3 in the third, which 
is in the following words: 

‘Sec. 3. And be st further enacted, That. every surviving 
non-commissioned officer, musician, or private, in. said army, 
who enlisted therein for and during the war, and continued in 
its service until its termination, and thereby became entitled to 
receive a reward of eighty dollars, under a resolve of Congress 
passed May fifteen, seventeen hundred and seventy eight, shall 
be entitled to receive his fall monthly pay in said service, out 
of any money in the treasury not otherwise appropriated, to 
begin on the third day of March, one thousand eight hundred 
and twenty-six, and to continue during his ‘natural life: Pre- 
vided, That no non-commissioned officer, musician, or private, 
in said army, who is now on the pension list of the United 
States, shall be entitled to the benefits of this act.”’ 

Here, again, it is apparent that the payments directed by this 
section are granted, not as pensions gratuitously conferred, but 
for the purpose of providing an‘ equitable equivalent for the re- 
ward promised in the resolve to which the section refers; and 
by referring to the debates, and other proceedings which accom- 
panied the passage of the law, it will be seen that its enact- 
ment was advocated principally, if not exclusively, on this 
ground. 

The only remaining section not quoted or alluded to is the 
fourth, which is as follows: 

“See. 4. And be tt further enacted, That the pay allowed 
by this: act shall, under the direction of the Secretary of the 
Treasury, be paid to. the officers or soldiers entitled thereto, or 
to their authorized attorney,.at such places and days as said 
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Secretary may direct, and that no. foreign officer shall be cnti- 
tled to said pay; nor shall any officer or soldier receive the 
same until he furnish to said Secretary: satisfactory evidence 
that he is entitled to the same, in-conformity to the provisions 
ef this: act. And the pay allowed by this act shall in no way 
be transferable, or liable to attachment, levy, or seizure, by any 
legal. process whatever; but shall inure wholly to the personal 
benefit of the officer or soldier entitled to the same by this act.’’ 
In this section, and indeed: throughout the whole act, we 
have the clearest indications that the pay then provided for was 
considered as entirely different from the pensions before granted ; 
and that it was intended by the legislature to leave the ‘selection 
of paying agents, if any should become necessary, to the Sec- 
retary of the Treasury—an officer who had no connexion what- 
ever with the pension laws. ‘They do not say (as. had been 
done in the act of 1818) that the payments ‘should. be made 
in the-same manner as pensions to invalids-are ‘now paid;’’ nor 
do they in any manner allude to the regulations on that subject 
then in force. But, with full knowledge, as must be presumed, 
of the terms of the pension laws, and of the fact that the Bank 
of the United States was then employed as the pension agent, 
they place the whole subject under the direction of the Secte- 
tary of the Treasury. : a 
‘The practical construction of the act of 19828 has: i in prtuciphe , 
and effect, corresponded in all respects with the foregoing view 
ofits intent. Drafts for the moneys payable under it are tran3- 
mitted, under the special direction of the Secretary of the 
Treasury, to the claimants, at their respective residences, or 
tre delivered at the city ef Washington to ‘their authorized 
attorneys. ‘And although the cashier of the branch bank at 
| {4 one of the depositories of the public moneys, 
has been emptoyed by the Treasuty Department as its agent to 
furnish these drafts, and to deliver or remit them, as the case 
might require, yet this was done by the Secretary of the 
Treasury, under the authority given him by the:law itself, and 
not upon the ground that the bank was entitled to be employed 
by virtue of its general agency under the pension laws. This 
is evinced by the facts that this agency has been committed te 
the cashier, and not to the president of the office; that in all 
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the transactions between him and the department he is styled 
an ‘‘agent for paying claims under the act of the 15th of 
May, 1828,’ and not a pension agent; that no list or roll is 
kept by him containing the names of the persons entitled, with 
authority to pay on being satisfied as to the identity and life of 
the party; and that every draft furnished by him is. so. fur- 
nished in obedience to a special direction given by the Secre- 
tary, who not only decides on the original claim, but on every 
subsequent claim for a semi-annual payment. In all these re- 
spects, the course of the pension agency is entirely different. 
The law of 1817, by which the duties then performed by.the 
commissioners of loans, including the general pension agency, 
are transferred to the Bank of the United States, expressly 
declares that these powers ‘‘shall be performed’’ by the presi- 
dents of the bank and its branches, and that their acts shali 
be countersigned by the cashier; they are styled, in all trans- 
actions with them, under this law, “pension agents,’’ or 
‘agents for peusions;’’ and they are intrusted with the custody 
of the list or pension-rolls of each class of pensioners connected 
with their agency. Where a claim to‘a pension is admitted, 
the president of the bank at the proper location is directed by 
the Pension Office to inscribe the name of the party on the 
roll kept at the bank, and to pay up to the last semi-annual 
payment, if the claimant should be still living, and, if not, then 
up to the day of his death. ‘The duty of ascertaining the iden- 
tity and life of the party is thus left to the pension agent; and 
the same. responsibility is committed to him in respect to all 
subsequent payments, which he makes from the roll in his pos- 
session, and without any special direction from the Pension 
Office, so long as he is satisfied of the life of the party. This 
whole course of proceeding recognises the distinction above 
stated, and, indeed, is only to be warranted by it. . 

On recurring to the law of 1832, the next observation to be 
made is, that it is truly supplementary to that of 1828; it pro- 
ceeds on the same principle, is a part of the same system, and 
merely extends the policy of that law to a new and larger class 
of persons, who are to be paid in the same manner as those in 
the former law. . | 

This will be rendered manifest by a comparison of its pro- 
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visions with those of the act of 1828; from-which some of them 
are copied in terms, and others with such variations only as 
were rendered necessary by. the wide scope. of the new act. 
The officers and soldiers embraced within its provisions, like 
those provided for in the act. of 1828, are treated as having 
a claim on the justice of the nation, and not merely as objects 
of its bounty; the moneys directed to be paid to them are 
denominated pay, and not pensions; and those moneys are to 
be paid to all who have performed the requisite service , whether 
wounded or otherwise disabled, or not, and without regard to 
their pecuniary circumstances. The third section, which is 
substantially a transcript of the fourth section of the act of 1828, 
will furnish a sufficient illustration of this general conformity. 
It is in the following words: : 

‘“‘ Sec. 3. And be it further enacted, That the pay allowed 
_ by this act shall, under the direction of the Secretary of the 
‘Freasury, be paid to the officers, non-commissioned officers, 
musicians, and privates, entitled thereto, or his or their author- 
ized attorney, at such places.and times as the Secretary of the 
Treasury may direct, and that_no foreign officer shall be enti- 
tled to said pay; nor shall any officer, non-commissioned officer, 
musician, or private, receive the same, until he furnish the 
said Secretary satisfactory evidence that he is entitled to the 
same in conformity to the provisions of this act. And the pay 
hereby allowed shall not be in any way transferaple, or liable 
to attachment, levy, or seizure, by any legal process whatever, 
but shall inure wholly to the personal benefit of the officer, 
non-commissioned officer, musician, or soldier, entitled to the 
same.”’ 

The two acts, then, have the same general objects, and are 
framed, so far as the present question is concerned, in substan: 
tially the same words. And as Congress must have known 
that the law of 1828 had never been executed by pension 
agents, the careful manner in which they have conformed the 
third section of the last law to the fourth section of the act of 
1528, is decisive to show that they intended to place the busi- 
ness of making the payments authorized therein on precisely 
the same footing with the like business under the former law. 

The analogy which exists between the law of 1528 and that 
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of 1832 is adverted to in the communication referred to me; and 
an argument against the power claimed by the Secretary of 
War, under the latter law, is attempted to be derived from the 
course of the ‘Lreasury -Department under the former. For 
this purpose, it is remarked, that, although the act of May 15, 
1828, gave the same power to the Secretary of.the Treasury as 
the act of 1832 does; yet that officer never, it is believed, ap- 
pointed any agent, or directed any transfer of pension funds, 
under its authority. ‘Fhis reference, it appears to me, is pecu- 
liarly unfortunate. The mode in which claimants under the 
act of 1828 have been paid by the department, has already been 
explained; and, as the whole matter was transacted at the seat 
of government, it was unnecessary to appoint agents, or pro- 
vide funds at any other place. In point of fact, however, it is 
incorrect to say that the Secretary of the Treasury ‘never ap- 
pointed any agent under the authority’’ of this law. So far as 
any agency was required, he appointed the cashier of the 
branch bank at Washington to perform its duties; and the ap- 
pointment of that officer, and all the duties connected with the 
mode of payment, were not less repugnant to the present claims 
of the bank, than if payments had been directed to be made at 
places other than the seat of government, and by agents hav- 
ing no connexion with the bank. Indeed, it is quite clear that 
neither the Secretary of the Treasury nor the bank has, at any 
time since the passage of the act of 1828, supposed that pay- 
ments under it were to be made through the intervention of 
the presidents of the bank and its branches, as pension agents. 
The claim now set up under the corresponding provision in the 
act of 1832 is, as we have seen, entirely new, and in direct op- 
position to the construetion given to the same words in 1828, 
by the then Secretary of the Treasury, and by every one of his 
successors since, and constantly acquiesced in by the bank, 
without complaint or remonstrance. 

Without dwelling longer on the numerous particulars: by 
which the act of 1832, as well as that to which itis supplement- 
ary, is to be distinguished from the pension laws embraced 
within the general agency of the bank, I think they fully war- 
rant me in saying that these laws, though properly enough, in 
common parlance, spoken of as pension laws, do not belong to 
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that general agency, ‘but are to be treated precisely as if no such 
agency had been created. In that case, ho one wonld have 
doubted the power of the department to which they were re- 
ferred to appoint all the agents necessary to their proper exe- 
cution. Even, therefore, if the law of 1882 had contained no 
provision in respect to the payments to be made under it, I 
could not have doubted the power of the War Department to 
appoint agents for that parpote , and to dismiiss or nehans® therm 
at pleasure. But— — 

2dly. The act of June 7, 1832, contains no express provi- 
sion in relation to payments; which, in my judgment, vests 
in the Secretary of War ample authority to appoint the paying 
agents, as well as to direct the times and places of payment. 
For the purposes of this’ part of the case, I shall’ consider 
the act of 1832 as a pension law, and shall concede to the 
bank the agency claimed by it, unless it can be shown that 
the émployment of other agents is expressly authorized by 
the act'itself. Fhe 3d section, which has already been quoted, 
appeats to me to have placed the whole busiriess of payment, 
including the agency by which, and the mode in which, it ia 
to be made, under the control of the Secretary of the Treasury, 
and, as amended by the joint resolution, of the ey of 
War. a 

In sposttion to this view, the president of the bank submita 
a larbored argument to prove that the section does not confer 
any such authority on the Secretary, because it only empow- 
ers him to direct ‘the’ places’ and times’’ ‘at which the pay- 
ments are to be made; which terms, it is ‘contended, are not 
to be construed to authorize the appointment of a person to 
pay, but only of a place where, and a time when, to seceive. 

Tt is a fatal objection to the ‘universality of this propesition, 
that, as the power to appoint the places of payment is untim- 
ited, the Secretary may appoint a place at which there is no 
bank or other pension agent; in which case, the power to 
appoint an agent to pay must necessarily exist, or the ac- 
‘knowledged power to appoint a'placé of payment be defeated. 
Tn this class of cases, the power to appoint a place of ‘pay- 
ment is thus seen to iriclude, as incidental to it, the power of 
appointing an agent to pay. And if that power be possessed 
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in any one case, it would seem to to be possessed in every 
other; unless it can be held that the same word in this law 
means one thing in reference to one place, and a totally differ- 
ent thing in reference to another;—a construction too refined 
to be: readily adopted. . | 

It is also objected that the Secretary of War, in appointing 
the president of the Girard Bank as the paying agent, and 
the banking-house of the corporation the place of payment, 
makes no change in the place, but only in the agent, who is 
still to make payment in one and the same place with the 
former agent. The argument by which this objection is main- 
tained, strikes me as rather plausible than solid; and that 
portion of it which undertakes to define the word “places,’’ 
seems to violate the very rule of interpretation announced in 
the context. That word, we are told, (and the remark is un- 
doubtedly a just one,) must be construed ‘‘in its ordinary 
and common-sense meaning, without being strained from its 
natural construction, in order to diminish the power of Con- 
gress.’? Now, ‘the banking house of the United States Bank, 
Chesnut street, Philadelphia,’’ and ‘‘the banking-house of 
the Girard Bank, Philadelphia,’’ are certainly both ef them 
‘¢nlaces,’’? within the natural and ordinary sense of the word. 
I think, also, they are more clearly ‘‘places,”? within the 
meaning of that word, as used in this act, than ‘the city of 
Philadelphia,’’ or any such general designation. ‘The legista- 
ture may reasonably be presumed to have intended a specific 
designation rather than a general one, because the former is 
more distinct and useful in the information it communicates; 
and is, moreover, usually employed in all business transac- 
tions, when it is intended that the payment of money shall 
be made at a place certain. If this construction be correct, 
then there has been, in this case, an attempt to change the 
place of payment as well as to change the agent; and as the 
former power is clear, and the latter has been shown to be in- 
cidental to it, I think the order was valid in both respects. 

With respect to the extraordinary and dangerous conse- 
quences imputed to the construction claimed by the War De- 
partment, the special acts passed since the act of 1832, or now 
pending before Congress, the former employment of the bank 
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to make payments under the att in question, or the terms in 
which that act is spoken of by the Commissioner of Pen- 
sions—all.of which are objected or referred to as auxiliary to 
the main argument,—it is sufficient to observe, that the perti- 
nency of these topics to that argument is mainly founded on 
the assumption that the law of 1832 is a part of the pension 
system, and therefore embraced within the general pension 
agency of the bank; and as this assumption has already been 
shown to. be erroneous, I deem it unnecessary to extend this 
communication by any further observations on this branch of 
the subject. 

‘In mmarking on the phraseology of the 3d-section of the 
act of 1832, { have thus far followed the course of the argu- 
ment of the president of the bank. In addition to what -has 
already been said, it remains to be observed, that, although 
much labored and ingenious reasoning has been expended. in 
his communication upon the words ‘‘at such places and times 
as the Secretary may direct;’’ yet, that other and« much. more 
important words, in the same section, have been passed over 
without remark. The law not only provides that the pay 
allowed by it shall be paid “‘at such places and times as the 
Secretary may-direct;’’ but italso enacts that it shall be paid 
“‘under the direction of the Secretary of the Treasury.’’ It 
is a sound rule in the interpretation. of statutes, (and, indeed, 
of all written language,) that such a construction should’ be 
adopted, if it can.be done without violence to the context, as 
will give effect to every sentence, clause, and word. On the 
construction contended for by the president of the bank, no 
effect whatever is given to the clause “under the direction of 
the Secretary of the Treasury.’® -The grammatical sense of 
the section will be complete without it, and so will its practical 
effect, according to the construction of the bank. On that 
construction, then, these words are mere expletives, which are 
to be wholly disregarded. I cannot so consider them. ‘I‘hey 
are found in the law, and cannot be stricken out; and, if the 
context will permit it, they must receive their natural and or- 
dinary construction. This effect may be given to them in the 
present instance, without violence to any other part of the law; 
and it obviously is to confide the whole business of making 
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payment, including the. power of appointing the person by 
whom and the manner in which it shall be made, to the oo 
ef the department. 

° his point is so clear and palpable to my own saben: 
ing, that I cannot think it needful to support it by argument 
or iNustration. But, if-either were needed, they would be 
found in the course of the Executive, wnder the early. pension 
laws. I have already had octasion to observe that several of 
those laws directed the pensions to be paid ‘‘ under such regu- 
lations as the President of the United States shall direct.’’ 
Under the authority of these words, the first President of the 
United States directed the payments to be made by the cam- 
missioners of loans; and, in States where no such officers were 
found, he appointed other agents for the purpose. The perti- 
nency and weight.of this precedent are too obvious to require 
remark, but deserve to be noticed as striking illustrations of 
the unsoundness of the construction I am opposing—that it is 
through this very exercise of executive authority that the bank 
has itself become the legal agent for the payment.of pension 
moneys.. It took the agency from the commissioners of loans, 
by substitution in their stead; aud those commissioners, as’ we 
have seen, derived it from an executive regulation, made under 
words certainly not stronger than those now under discussion. 

T’o conclude, so far as this part of the subject: referred to me 
is concerned: the order given by. the Secretary of War to the 
Commissioner of. Pensions, and through him to the president 
of the Bank of the United States, appears:to me to have been 
fully warranted by law, and not to be successfully impugned 
by the objections which have been made ‘to it. It follows, as 
‘a necessary consequence, that the refusal of the bank and of 
its president to comply with that order was.a breach of trust 
and a violation of its duty-to the government. 

But the communication referred to me presents another point, 
which, from its peculiar character and the importance of its 
general bearings, deserves very. grave consideration. 

The bank, whilst it admits that it has no chartered right to 
be employed as disbursing agent under any of the pension 
laws, yet, on the assumption that it is in the execution of the 
acts of Congress, claims to be considered as a public officer, 
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and to be vested with authority to decide on the validity of 
orders of the War Department; and the doctrine is distinctly 
asserted that the Congress of the United States, ‘““as the com- 
mon and only judge,’’ is alone competent to decide on any 
conflict between the department and the bank. The reason 
assigned in defence of this pretension, independently of the 
professed desire to perform with fidelity the duties imposed on 





_ the bank, is, ‘‘ that as it would be no justification to it to obey 


any other authority than that of Congress, its accounts may be 
disallowed by the accounting officers.’’ And, in support of 
this suggestion, the Secretary of War is reminded that sucha 
disallowance has already occurred, in consequence of the obe- 
dience of the bank to the instructions of the Commissioner of 
Pensions. 

I cannot agree either to the validity of the pretension thus 
set up by the bank, or to the pertinency of the particular fact 
referred to in its support. 

If the relations which exist under the pension laws between 
the government and the bank be of such a nature as. to entitle 
the latter, or its presidents, to the character and consideration 
of public officers, it is very clear that they must be regarded 
as holding only tnferior and subordinate offices. ‘They are 
merely paymasters of pensions; and they stand in precisely the 
same. relation to the Secretary of War, to whose department the 
laws have assigned the execution of all the military pension 
laws, (except that of May 15, 1828,) which the ordinary. pay- 
masters of the army stand in to the same department. The 
claim of the bank that itis authorized to look beyond the orders 
of the department, (to which, in this respect, it is subordinate,) 
and to inquire into the manner in which the head of that de- 
partment intends to dispose of the books, papers, and funds, 
demanded from the bank, is a claim which might with equal 
propriety be made by every other paymaster, and, indeed, by 
all the disbursing agents of the government. If this be the 
real character of the power asserted by the president of the 
bank, (and that it is so, is confidently believed,) then it can 
require no argument or reference to prove that it is utterly re- 
pugnant not only to our laws and constitution, but to the first 
principles on which government and society are organized. 

Vout. u—39: 
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The apprehension that the bank, if it should comply with 
the present order, might still not receive a credit at the treas- 
ury, I cannot but think entirely chimerical.. Independently of 
the full and exclusive control which the law has given to the 
Secretary of War overt the disbursement of all moneys to be 
paid by the act of June 7, 1832, that officer, as the head of the 
department to which belongs the execution of the military pen- 
sion laws, is authorized (even in reference to pension moneys 
properly ‘so called) to withdraw from any pension agent any 
portion of the pension moneys in his hands, e¢ither for the par- 
pose of immediately transferring them to another agent, or of 
tetaining them in the custody of the department until it shall 
become necessary to disburse them. These acts must neces- 
sarily be subject to the responsibility, on the part of the Secre- 
‘tary of War, of applying the moneys.so withdrawn to some 
lawful purpose; but his order is an ample voucher and indem- 
nity to the agent who, in obedience to it, has made the pay- 
ment it requires. This is a principle which is constantly acted 
on at the treasury, especially in the case of military and other 
paymasters, and indeed of all the disbursing agents. When- 
ever any such agent pays over money in gross to another officer 
or agent, in obedience to an order emanating from the head of 
the department to which his agency is subordinate, it is uni- 
formly and necessarily allowed to him by the ‘accounting ou 
cers of the treasury. 

A distinction, however, exists weed payments made ieier 
transfer drafts, or special orders like that now under consider- 
ation, and payments in detail to those who claim to be the cred- 
itors of government. In reference to all such payments, it is 
undoubtedly true, that if the bank, or any other disbursing 
agent, pays out the money of the government to persons not 
entitled to it ‘by law, or in any manner different from that 
which has been legally prescribed, such payments will be dis- 
allowed by the accounting officers of the treasury. ‘I'he special 
instance referred to by the bank belongs, if Iam correctly in- 
formed, to this latter class of cases: According to the regula- 
tions prescribed by Congress, the disbursements made to pen 
isoners, under the orders of the War epartment, are subjected 
to the revision of the Treasury Department; the accounting 
officers of which have directed that those disbursements shall 
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be accompanied by certain formalities prescribed by them under 
the authority of law. In the course of its agency, a pension 
‘was paid by the bank, in obedience to instructions from the 
Pension Office, without requiring all the formalities prescribed 
by the treasury; and the payment, for the want of those form- 
alities, was subsequently disallowed by the Auditor of the Treas- 
ury, although the order of the War Department was produced 
to him. ‘The distinction between this case and the one before 
us is too obvious and decisive to need any additional remark. 

The refusal of the bank to deliver over the books arid papers 
belonging to this agency is a still more palpable breach of the 
duty which results from the subordination of the agent to his 
principal, because not excused by any apprehension, well or ill- 
founded, of prejudice to the bank. These documents having 
been received from the War Department alone, and not being 
the subject of accounting at the treasury, might have becn de- 
fivered with absolute safety to the bank and its officers. They 
are, Moreover, exclusively the property of the government, and 
have been intrusted to the bank for the sole purpose of guiding 
it in its payments; and as those payments are to be made semi- 
annually, the government is certainly entitled, ifit thinks proper 
to claim it, to the custody of the documents during the inter- 
val, even though it should be obliged to return them again to 
the bank when the day of payment shall arrive. The same 
remark may also be applied to the moneys of the agency, which 
' the government is not bound to leave on deposite in the bank, 
even if it were admitted that the law has imposed on it the duty 
of employing the bank to pay them out. The conduct of the 
bank,. regarding it in this light, and independently of every 
other objection, appears to me to be whoily indefensible. I 
have only to add, in closing this communication, that the im- 
portance of the subject, the elaborate discussion it had received 
in the papers referred to me, the obscurity in which some of 
the points were involved by the erroneous assumptions of that 
document, and the strong desire which I have felt that the 
gtouads of my opinion should be distinctly understood, have 
ied to a prolixity which, however I may avaret it, has seemed 
to be unavoidable. _. | 

| | B. F. BUTLER. 
To the PRESIDENT oF THE Unitep States. 
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PENSIONS. 


Invalid pensioners previous to the act of 18th March, 1818, who relinquished 
their pensions as invalids, in order to receive the benefit of that act, cannot, 
since the act of 19th February, 1833, receive annuities under the act of 1832, 

~ and have a revival of their pensions as invalids. 

By the terms ‘‘invalid pensioners ”’ dnd “invalid soldiers,’ used in the amend- 

atory law of 1833, Congress meant those persons, and those only, who were 
borne as invalid soldiers on the invalid pension rolls: wherefore, those not so 
borne on those rolls cannot be considered within the law. 

Nor is there any legal provision which authorizes the transfer of their names 
from the rolls of pensioners, under the act of 1818, to the invalid pension roll 
on which they originally stood. 

OFFICE OF THE ATTORREY GENERAL, 
February 27, 1834. 

Sir: In the letter of the Commissioner of Pensions, enclosed 
to me in your communication of the 19th instant, it is stated 
that several individuals, who had been borne upon the roll of 
invalid pensioners previous to the passage of the act of 18th 
March, 1818, relinquished those pensions in order to receive 
the benefit of that act, are now borne on the roll of revolu- 
tionary pensioners under it; that, since the passage of the act 
of 19th February, 1633, these persons have applied for annu- 
ities under the act of June 7, 1832, and the revival of their 
original invalid pensions; these, together, giving them a greater 
annual allowance than their present pension under the act of 
1818, which they propose to relinquish. And the question 
is asked, whether these claims come within. the provisions of 
the act of the 19th February, 1833? 

I have looked into the three several statutes of 1818, 1832, 
and 1833, and am of opinion that they do not authorize the 
change for which the claimants have applied. In order to 
ascertain the intent of the legislature, each act must be constd- 
ered by itself, and in reference to the state of things which 
existed at the time of its passage. Prior to 1818, the claimants 
in question were enumerated in the roll of invalid pensioners, 
and were legally entitled to the pensions given by the general 
or special laws under which they have been placed on the roll. 
Being included within the terms of the law of 1818, Congress 
authorized them to relinquish their claims to their former pen- 
sions, and to come in under the latter law; and they elected to 
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do so. By that election, they ceased to be invalid pensioners : 
but are to be considered precisely like the other pensioners em- 
braced within the law of 1818. ‘The second section of the 
law of 1832 expressly excludes those annuitants and pension- 
ers, who would otherwise have been embraced in its benefits, 
from any participation therein, except on the condition that 
they should first relinquish their further claim to such pension. 
The present claimants, therefore, could not avail themselves 
ef this law, without relinquishing their pensions under the 
act of 1818. Then came the recent amendatory act of 1833, 
which declares that the second section of the law of 1832 
‘shall not be construed to embrace invalid pensioners; and 
that the pensions of invalid soldiers shall not be deducted from 
the amount receivable by them under the said act.’? By the 
terms ‘invalid pensioners’? and ‘‘ invalid soldiers,’’ as used 
in this amendatory law, Congress meant those persons, and 
those only, who were really borne as invalid soldiers on the 
invalid pension rolls; and as the present claimants were not 
then, and are not now, so borne on those rolls, they cannot, 
in my judgment, be considered within the law. Before they 
could avail themselves of its advantages, they must first get 
their names reinscribed on the invalid pension rolls; but there 
is no legal provision which authorizes the transfer of their 
names from the rolls of pensioners under the act of 1818, to 
the invalid pension roll, on which they originally stood. 


B. F. seca 
‘To the Secretary or War. 


PENSIONS. 


In cases of deceased pensioners leaving widows who have also deceased before 
demanding the amount, the representatives of the widows only can demand 
the balances due. _ 

Where there are no widows, but several children, some of whom die before pay- 
ment, the surviving children, as such, are only entitled to their distributive 
shares of the amounts due at the decedent’s death; and the legal Be haa 
tives of the deceased children must receive their shares. . 
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In cases of the death of pensioners leaving neither widows nor children, the 
legal representatives are entitled to the amounts due. 
ATTORNEY GgNnERAL’s OPFICE, 
February 28, 1834. 

Str: In the letter of the Commissioner of Pensions, enclosed 
to me in your communication ef the 31st ultimo, the following 
questions are proposed, as arising on the 4th section of the act 
of June 7, 1832, chapter 126, viz : 

Ist. In case the pensioner died, leaving a widow, who also 
died without demanding the amount, does the law exclude the 
children, and make it necessary to administer upon the estate 
of thedeceased widow; or are the children eanied to the bal- 
ance due? 

2d. 1f the pensioner died, saving no willow: but several 
children—one of whom dies after the decease of the pensioner— 
are the heirs of the deceased child entitled to the amount 
which was due said child; or is the whole amount payable to 
the children of the pensioner? 

3d. In case of the death of the pensioner, leaving neither 
widow nor child, is his legal representative entitled to the 
amount due? 

The first section of the act referred to declares that the vari- 
ous persons embraced within it shall be entithed to receive out 
of the treasury the amounts granted to them respectively, during 
their natural lives; and, although the payments are only to be 
made semi-annually, yet I conceive that, without any express 
provision in respect to the payment of fractional amounts to the 
legal representatives of the deceased parties, such representa- 
tives would have been entitled to demand and receive the same. 
In my judgment, the general rule applies to every case not 
specially provided for in the fourth section—that is to say, to 
all cases except those where the decedent left a widow, or, 
there being no widow, left children him surviving. But, in 
all cases where the decedent left a widow, or, leaving no widow, 
left children, I consider the widow, or, if there was none, the 
children living at his death, as entitled to the proportionate 
amount. 

On applying these general rules to the questions above pro- 
pounded, the following answers must be given to them: 
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. Ist. In.the case stated in the first question, the legal repre- 
sentatives of the widow (that is to say, her executors or admin- 
istrators): are the only persons who can demand the balance 

_ 2d.. Where there is no widow, but several children, one of 
whom dies before the amount is paid, the surviving children, 
as such, are only entitled to their distributive shares of the 
balance due at the decedent’s death; and the legal represent- 
atives of the deceased child (that is to say, his executors or 
ad ministrators).are entitled to receive his share. 

3d. The third question must be answered in the affirmative. 
B. F. BUTLER. 


1 . > 


To the SECRETARY OF Wan. 





POWER OF EXECUTIVE TO RELIEVE FROM AN ASSUMED DEBT. 


Where the lessee of the lead-mines at Galena, and holder of a smelting license, 
had become indebted to the United States jn a certain amount of lead for rent 
. reserved, to be paid to the superintendent, and deposited in a store or ware- 
. house, for the use of the United States; and the account was placed in the 
hands of Major Campbell for collection, who, instead of confining himself to 
‘ that duty, took an assignment of the mineral ashés, and proceeded to smelt: 
. them, under the belief thai he would be able to pay the rent due the govern- 
_ ment and indemnify himself for a debt due him from the lessee, from whom he 
" mibsequently took a conveyance of the leased and smelting premises, and all 
“his other property in truat, and then returned the account as paid, and thus 
‘ beeame himeelf accountable to the government as receiver, and afterwards 
. delivered the lead, which was ming}ed with other Jead in the warehouse ; and, 
" finally, apprehending loss from the transaction, applies to have the loss re- 
funded by the superintendent—uexo, that there is no authority, except in the 
legislative department, which can afford Major Campbell relief. - 


ATTORNEY GENERAL’s Orricr, 
March 8, 1834. 


, Str: I have bedawed considerable reflection on the case of 
Major. Campbell,.referred to me by your note of the 24th ulti- 
mo; and. although it would seem, from his statement, that he 
has sustained serious injury from his assumption of the debt 
due from John Boles to the United States, yet I do not see that 
any relief can be afforded him by the Executive. 

The facts of the case, so far as it is necessary to state them 
for the purposes of this opinion, are briefly these: John Boles, 
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prior to 1829, had received a lease, and also a smelting license, 
from the superintendent of the lead-mines at Galena, under 
which he became indebted to the United States in a certain 
amount of lead for rent reserved. ‘The lease and smelting 
license each provided that the rent lead should be paid'to the 
superintendent, and deposited in a store or warehouse for the 
use of the United States; and that the lessee sheuld not seit or 
remove any lead until all arrearages of rent should be settled 
up and paid. In the autumn of 1829, among other accounts’ 
placed by the superintendent in the hands of Major Campbell 
(as one of the assistants) for collection, the account of Boles 
was handed over. Instead of confining himself to the duty 
imposed on him by his oflice, Major Campbell unfortunately 
took an assignment of the mineral ashes then in the possession 
of Boles, and proceeded to smelt them at his own expense, 
under the belief that he would be able to pay the rent due to 
the government and to indemnify himself. Boles being also 
indebted to Major Campbell, the latter subsequently took from 
Boles a conveyance of alt his property, including the land 
leased to him and the smelting premises, with all the mineral 
lead, furnaces, and implements thereon, in trust, to pay the 
debts due to Major Campbell and certain other creditors. -The 
concerns of this trust are not yet entirely settled; but Major 
Campbell supposes that he will ultimately be a great loser if he 
is held for the whole amount of the rent due to the United 
States on the lease and license to Boles. In the mean time, 
however, Major. Campbell had returned the account against 
Boles to the superintendent, as paid, and thereby made himself 
accountable to the government as the receiver of its property; 
and, on being afterwards pressed to make payment, he did so, 
by delivering to the superintendent, for the use of the United 
States, the full amount of lead due on the lease of Boles. The 
lead so delivered to the superintendent was deposited by him 
in the government warehonse, and mingled with the other lead 
stored therein, and has been since disposed of agreeably to 
orders of the proper department. 

Under these circumstances, Major Campbell now asks that 
the amount paid by him on account of Boles, over and beyond 
the amount which he has actually received from the property 
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assigned to him, may be refunded by the superintendent; and 
for this purpose he requests the direction of the President in 
his behalf. Without expressing any opinion as to the power 
of the Executive, whilst this demand was unpaid, to have re- 
leased Major Campbell from the payment of any portion of it, 
IT am of opinion that, inasmuch as it has actually been paid 
by him, and the proceeds blended with the other property of 
the government, there is no authority, except that of the legis- 
lative department, which can now afford relief. Entertaining 
this view of the subject, I think it unnecessary and improper 
to occupy the time of the President by any observations on the 
particular circumstances of the case, or on the considerations 
which might be urged either for or against the relief claimed 
by Major Campbell. As the matter now stands, those topics 
should, in my judgment, be addressed to Congress, as the 


only authority which can rightfully interfere. 
B. F. BUTLER. 


T'o the PRESIDENT oF THE UNITED StaTeEs. 





RESERVATIONS UNDER CHOCTAW TREATY AND SUPPLEMENT. 


Where a reservee entitled, under the treaty of Dancing Rabbit creek, to two sec- 
tions of land—the ane to include his improvement, and the other to be a float— 
had built and paid gor a house on section 3], in township 16, range | east, 

- and had no other improvements in the nation, but resided with his mether 
on another lot—uexp, that. hia residence with his mother does not deprive him 
of the right to the said section. 

Under that treaty, where two reservees sliall be found to have improvements on 
the same lot, the same may be divided, and the eeneeeey made up from con- 
tiguous land not otherwise appropriated. 

Arrorney GENERAL’s OFrFicr, 


March 19, 1934. 


Sir: I have the honor to acknowledge the receipt of your 
letters of the 13th ultimo and of the 8th instant; in the first of 
which you enclosed a copy of a letter from Greenwood Laflore, 
upon which you request my opinion on the question, ‘‘Whether, 
agreeably to the first article of the supplement: to the Choctaw 
treaty, concluded on the 21st of September, 1830, George W. 
Hawkins is entitled to a tract of land described by Laflore, 
where he-had erected a house, but where he did not reside at 
the date of the execution of the treaty;’’ and in the last of 
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which you hand me a petition of George W. Hawkins, and 
sundry other papers, ‘‘ to be considered in connexion with the 
former papers.”? _- | 

On leoking into the paper enclosed i in your letter of the 13th 
ultimo, I find it to contain the following statement of facts; 
that is to. say: ‘‘Under the treaty ef Dancing Rabbit creek, 
George. W. Hawkins was entitled to two sections of land— 
the one to include his unprovetett and the other to be a 
floating claim. 

‘‘A considerable time before the treaty, Mr. Hawkins had 
built and. paid for a house on section 31, in township 16, range 
1 east; and at that time said George W. Hawkins had no other 
improvements in the nation, but resided with his mother. But 
as he did not reside on the section at the time of making the 
treaty, it was denied to him, and given to Vaughan Brashears, 
who was also entitled, under the treaty, to his. own improve- 
ment, which was situated on the section next adjoining on the 
south, to wit: section 6, in township 15, range 1 east; to which 
latter section the said Brashears had a rightful and proper 
claim.”’ 

And upon these facts Mr. Laflore proceeded to suggest, as 
Hawkins ‘had no other residence or improvement of his own, 
that this must be the land to which, under the true meaning 
of the treaty, he is entitled;’’ and to ask “that a patent shall 
not be issued to said Brashears, but that the case may be con- 
sidered, and the title to said section awarded to George W. 
Hawkins.’’ I understand your letter of the 13th ultimo as 
adopting this statement of facts as correct, and as placing it 
before me as the subject-matter. which has given. rise to the 
question of law proposed for my opinion. The petition en- 
closed in your letter of the 8th instant states several additional 
facts and circumstances; and the papers which accompany it 
consist of affidavits and certificates purporting: to have been 
made by various individuals acquainted with some or other of 
those circumstances, and whose statements are therefore relied 
on in. support of the petition. You have not informed me 
whether or not you adopt, as true, the allegations contained in 
the latter documents; and as I have no authority to express 
an official opinion on questions of fact, I have been obliged 
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to confine myself, in my consideration of the question pro- 
posed to me, to the facts stated in the letter of Mr. Laflore, 
which, as already observed, I understand you as adopting. 

Under the first article of the supplement to the treaty con- 
cluded with the Choctaws on the 27th of September, 1830, as 
ratified by the Senate, several persons became entitled to a 
reservation of two sections of land-each. These reservations 
were ‘‘to include their improvements; where they at present 
reside,’’ with the exception of four persons specially named, 
who are authorized *t0,leeate one of their sections on-any 
other unimproved and unoceupied land within their respective 
districts.’”” G. W. Hawkins is one of those four persons, and 
is therefore entitled to.a-reservation of two sections; the one 
to include his improvement, where he resided at the date of 
the treaty, and the other to be located on any other unim- 
proved or unoccupied land within the district. lt would seem, 
from the statement of Greenwood Laflore, above quoted, and 
from the terms of your question, that Hawkins continued to 
own the house situated on section No, 31 atthe date of the’ 
treaty; and I assume that such was the fact, although it is not 
distinctly alleged. But.as he did not then reside in the house, 
nor on any, part of section No. 31, but with his mother, whose 
residence was on another section, two questions arise: 

1. Whether said G. W. Hawkins has any valid claim, under 
the treaty, to any other section than that which he is author- 
ized to locate at his option? and 

2. If heis entitled to two sections, where and how is that to 
be located which was to include “ his improvement.”’ 

In answer to the first question, I am of opinion that it would 
be too strict to hold that the party is obliged to show that he 
actually resided on the improvement held by him at the time of 
the treaty, in order to entitle him to the benefit. of the above 
provision. 'The essence of that provision consists in the grant 
of the reservation; the direction as to the manner in which the 
reservation is to be located, though important in itself, and 
proper to be observed, so far as circumstances will permit, is 
not to be so construed as to defeat the grant.. And even if it: 
should be found that the grant cannot be carried into effect in 
the particular mode prescribed, I should still hold that it ought. 
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to be fulfilled, by permitting the party to make his location 
as nearly as possible in the mode prescribed. This would be 
the rule of a court of equity in a case of this sort between indi- 
viduals; and independently of the general reasons in favor of 
an equally liberal course in questions arising upon the present 
treaty, the eighteenth article expressly prevides that the con- 
struction, ‘‘ wherever well-founded doubt shall arise, shall be 
most favorable towards the Choctaws.’’ I am therefore of 
opinion that G. W. Hawkins is entitled to two sections under 
the treaty. - 

In respect to the proper method of locating the section which 
was ‘‘ to include his improvement where he resided at the date 
of the treaty,’’ I think it may well be presumed that the sec- 
tion on which he had erected and then held a dwelling-house 
was the one referred to by the parties. And if there were no 
eonflicting claim to that section, I should have no difficulty in 
deciding that Hawkins was well entitled to a grant therefor. 
I¢ appears, however, from the foregoing statement, that it has 
been allotted to Vanghan Brashears; and I have already given 
an opinion upon the papers submitted to me in your letter of 
the 28th of January last, that, upon the facts then submitte 
to me, the section and a half reserved for said Brashears were, 
in part, to be located in section No. 31, that being one of the 
sections in which Brashears’ improvements were stated to be. 
That opinion was necessarily founded on the facts stated in 
the papers referred to me, and adopted in your communication, 
and. without any knowledge of the controversy which appears 
to have arisen in respect’to this section or to the present refer- 
ence. It is not my province to attempt to reconcile these con- 
fticting statements; and I am as much bound, in the present 
case, to take for granted the facts stated in the paper now before 
me, as I was bound to do so on the former occasion in respect 
to the documents then submitted. Viewing the present cuse 
in this light, and my answer to the second question is, that 
section No. 31, being that on which Hawkins had made a sub- 
stantial improvement by the erection of a house, and being also 
the only one on which he had any improvement at the date of 
the treaty, is to be assigned to him specifically, as part of his 
reservation. | 
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Perceiving, however, that it may ultimately appear that 
Vaughan Brashears also had an improvement on. section No. 
31, and that in such an event a new question would arise, and 
another reference become necessary, I-shall proceed to consider 
the case in the aspect in which it would then present itself. 
When two persons have each an improvement within the limits 
of the same section, and a reservation is made to each of a sec- 
tion which is to include their respective improvements, it is 
obvious thut the general rule must, of necessity, be departed 
from, either by assigning the whole section to one party, or by 
dividing it in some way between the two. To give the whole 
section to either, would not only be inconsistent with the lan- 
guage and objects of the treaty, but with that equality of right 
which it confers on both parties. No good reason could be 
assigned for preferring the one to the other, nor for giving to 
either improvements not made nor owned by himself. ‘The 
only equitable alternative, then, is to comply, as nearly as pos- 
sible, with the language and objects of the treaty, by dividing 
the section between the parties in such a way that, whilst 
they locate on half or quarter sections, so as not to disturb the 
legal divisions, they shall each take their respective improve- 
-ments, leaving the deficiency to be made up from any contigu- 
ous section not otherwise appropriated. 

I am, sir, very respoctiany 7 our obedient servant, 
B. F. BUTLER. 
To the Hon. Lewin Cass, 
Secretary of War. 





COMMISSIONS OF DISTRICT PAYMASTERS UNDER ACT OF 1833. 

The commissions given to the district paymasters of the army of the United 
States employed in making payments to the militia ordered into the service of 
the United States during the preceding year are to be calculated only upon 
the sums respectively paid by them in the performance of their duty. They 
are not to be calculated upon moneys received and paid over to other public 
officers, also acting as paymasters and agents of the government. 


ATTORNEY GENERAL'S OFFICE, 

March 22, 1834. 
Sin: In your letter of the.20th of January. last, enclosing the 
letter of Major Andrews, you request my opinion on the ques- 
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‘tion, *‘ Whether the allowance authorized by the act of Con- 
gress of March 2, 1833, must be restricted to the sums paid to 
‘individuals; or whether it extends to the whole amount re- 
ceived by the paymaster,.and paid over by him, whethen 4 to 
individuals or to public officers.’’ 

Entertajning the like impression with yourself in respect to 
‘the meritorious character of the services performed by Major 
Andrews, I have examined the law referred to with every dis- 
‘position to give it the most liberal construction. It appears to 
me, however, that the words are too precise and unambiguous 
to authorize the allowance of a commission on any other moneys 
than those actually paid to ‘the militia ordered into the service 
of the United States during the year 1832. ; 

The 2d section of the act (Laws of 1833, ch. 60, | p. 68) de- 
clares ‘‘ that the Secretary of War be authorized, at his discre- 
‘tion, out of the moneys appropriated by this or any former act 
for the payment of the militia ordered into the service of the 
United States, according to law, during the last year, to allow 
and pay to the district paymasters of the army of the United 
States employed in making such payments a commission on 
the sums respectively paid by them, not exceeding one per 
centum upon the amounts.’’ But for this provision, the pay- 
masters employed in this service would only have been entitled 
to their ordinary pay and allowances; and, although its enact- 
ment furnishes conclusive proof that Congress thought it prob- 
able that the usual pay and allowances would not in all cases 
furnish a proper compensation, yet they have themselves de- 
fined the cases in which an additional compensation may be 
given, and the Secretary of War has no authority to enlarge 
them. | 

By the express terms of the law, the commission given by 
it is to be allowed and paid to the district paymasters employed 
“in making payments to the militia ordered into the service of 
the United States during the preceding year; and is to be cal- 
culated, not on the sums received by them for the purpose of 
making such payments, but on the sums respectively paid by 
them in the performance of their duty. It would seem, from 
the terms of the law, that the extra allowance was intended 
as a compensation for the extra labor and risk involved in the 
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duty of paying off in detail the militia entitled to compensa- 
tion; and that no extra compensation was intended to be pro- 
vided for the labor and risk of transporting and taking care of 
the public money, except so far as it might incidentally be 
found in the above-méntioned allowance. Moneys remaining 
in the hands of the paymaster undisbursed, and paid over by 
him to other paymasters or public agents, are, therefore, to be 
regarded in precisely the same light as if they had remained in 
the hands of the disbufsing officer until returned to the treas- 
ury; and there appears to me to be no more reason for allowing 
a commission in the former case than in the latter. In all these 
cases, there is a payment of moneys; but in neither of them is 
there any such a payment as is contemplated by the law, and 
therefore no commission can be allowed. 

It is only necessary to look at,the consequences which 
would legitimately flow from the contrary doctrine, to see that 
it cannot have been the intention of the legislature to sanction 
its application. A gross sum was placed in the hands of Major 
Andrews, for the purpose of paying certain public creditors; 
after completing those payments, a balance remained undis- 
bursed, which he paid over, agreeably to his instructions from 
the proper authority, to Paymasters Wright and Phillips. It is 
to be presumed that the balance was placed in their hands, in- 
stead of being returned to the treasury, with a view to its dis- 
bursement by them in the line of their appropriate duties. If 
paid by them, under the present law they also might claim the 
commission authorized thereby, and it would be in the power 
of the Secretary to allow it. In that event, therefore, if the 
claim of Major Andrews were first allowed, there would be two 
commissions on the same moneys; and if balances were paid 
over by Messrs. Wright and Phillips to other paymasters, and 
subsequently disbursed by them, still another allowance for 
commissions might ultimately be made. A principle which 
would lead to such a result is not to be adopted, unless Ten- 
dered indispensable by the most explicit language. ' 

But, though I think the law too clear for any well- founded 
doubt on the pottit proposed to me, there is a class of cases 
mentioned: by Major Andrews, in respect to which, if his state- 
ment be correct, it will be in the power of the Secretary of War 
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to make him an allowance; and I think it due to that officer, 
and to the estimate which you appear to have formed of his 
services, that I should suggest it for your consideration. I 
allude to the stoppages spoken of by Major Andrews in the fol- 
lowing paragraph, which I have extracted from his letter: 

‘*In the next place, I voluntarily reduced the amount of my 
small disbursements, from fidelity to the government, by un- 
dertaking great labor and making great exertions in ascertain- 
_iIng stoppages for provisions, arms, and blankets furnished by 
the government, (of: which information was not in my posses- 
sion officially,) and making said stoppages. This the rolls 
themselves will exemplify. Had I been disposed to make a 
careless payment, there was no necessity for pursuing that 
course, as 1.am not held responsible for any stoppages not 
placed in my possession by the government. I thus saved a 
large amount of money to the government; but, in doing so, 
decreased greatly the amount of my‘@isbursements, and, con- 
sequently, my commission. ‘This formed the most troublesome 
and disagreeable part of my duty, and, as my accounts now 
stand, I‘receive nothing for it.’’ 

If Paymaster Andrews had been officially furnished with a 
statement of the amounts advanced by the government to the 
individuals to whom he refers, it would undoubtedly have been 
his duty to make the appropriate stoppages; and any payments 
made, without first deducting the amounts advanced, would 
have been a breach of duty, and in his own wrong, and the 
government would have held him responsible therefor. And 
where the stoppages were thus made in pursuance of the gen- 
eral duty of the officer, no commission or other special com- 
pensation could have been claimed; but if, without being noti- 
fied of those advances in such manner as to make it his official 
duty to stop them, he voluntarily assumed the labor of ascer- 
taining to whom and to what extent they had been made, and 
of stopping them from the payments which he might other- 
wise lawfully have made, then he performed an extra service, 
which not only entitles him to commendation, but to an appro- 
priate reward. And under the general powers of the depart- 
ment, as- sanctioned by the Supreme Court of the United 
States, it is competent for the Secretary of War to settle that 
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compensation, and cause it to be paid to him, without compel- 
ling him to apply to Congress. Whether this case (supposing 
the facts to be as stated) is one in which an extra allowance 
should be made, is a point on which I express no opinion. I 
speak only of the power; and I place that expressly on the 
grqund that the service shall be found to have been, in truth, 
extra-official. . 
eas | B. F. BUTLER. 
To the Secretary or Wark. 





ACCOUNTS AND ACCOUNTING OFFICERS. 


The Second Comptroller of the Treasury is authorized by law in every case 
where, in his opinion, further delays will be injurious to the United States, to 
direct the Auditors, whose duties are to pass upon accounts confided to his 
revision, to aud and gy Va same tg him, that he may revise and finally 
decide thereon. | | 

The accounting officers may make rests and settlements in accounts which are 
not final settlements, and which may be reviewed and corrected whenever 
errors or false items are found therein; not, however, by reopening. or restating 
previous adjustments, but by making such new entries as shall’ produce the 
_ proper correction. 

And even after accounts are finally Spee, so far as the Auditors are concerned, 
there may be cases in which the Comptroller or head of the department may 
be authorized to interfere fot the purpose of correcting errors or frauds which 
may have been discovered after the action of the Auditor. And still further; 
although the matter’ may have passed beyond the reach of alt the Executive _ 
officers, the government may yet be entitled to surcharge and falsify, by an 
appeal to the appropriate remedies furnished by the judicial tribunals. 

But accounts of claimants presented for settlement in the ordinary course and 
under the general: laws, and long since examined and finally settled, cannot. be 
reopened and further evidence received in respect to them. 

Where accounts are presented for settlement under. special acts of Congress, 
the powers and duties of the accounting officers must depend principally on 
the terms of the acts themselves, and be varied aeons to the variations 
of the special acts from the general law. 


ATTORNEY GENERAL’s OFFICE, 
March 26, 1834. 
Sr: Inj your eommunivation of the 17th ultimo, you trans- 
mitted a letter from the Second Comptroller of the ‘Treasury to 
yourself, under date of ‘the 10th of February, 1834, together 
with cértain other documents, and requested my opinion. on 
Vout. u—40 
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the case presented by him. On referring to this lettcr, } per- 
ceive that he desires the opimion of the Attorney General wpon 
the following points, to wit: 

1. “Fs the Second Comptroller of the Treasury authorized 
by law, whenever in his opinion it may be necessary, to direct 
the Auditors, whose duty it is to pass upen the accounts cen- 
fided to his revision, to audit and report the same, that, as 
Second Comptroller of the preety: he may revise and finally 
decide thereon?”’ 

2. ‘When an account is presented at the departments, 
whether under an act of Congress for that purpose, or other- 
wise, are the accounting officers authorized by law to reopen 
accounts of the claimants which. had long since been examined 
and finally settled, and call upon the claimant to furnish evi- 
dence of the correctness of those settlements; and in default of 
the production of such evidence, either from the difficulty after 
a lapse of time to procure it, or from any other cane, is it 
legally competent to the accounting officers to decline and 
refuse to audit and report upon the claimants’ accounts then 
before them?”’ | 

From the statement in the letter of the Second Comptroller, 
and from the documents which accompanied it, it appears that 
these questions have grown out of the construction given by 
the Third Auditor of the Treasury to the act of Congress of the 
. 2d of March, 1833, ** for the relief of Farish Carter,’’ and out 
of the course proposed to be adopted by him in the settlement 
of Colonel Carter’s accounts under that law. But as the ques- 
tions are propounded by the Second Comptroller in general 
terms, and without any special reference to the act for the re- 
lief of Colonel Carter, or to the items of his account, I shall 
proceed to answer them in like manner. 

In answer to the first question, I have the honor to state, 
that, in my opinion, the Second Comptroller is authorized, in 
respect to all the Auditors whose duty it is to report to him, 
to exercise the powers conferred on the Comptroller of the 
Treasury by the 3d section of the act of March 3, 1609. In 
the language of that act, he is authorized, ‘‘in every case 
where, in his opinion, further delays would be injurious to 
the United States,’’ to direct the Auditors dt any time “ forth- 
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with to audit and setile any particular account which the said 
officers may be respectively authorized to audit and settle, and 
to report such settlement for his revision and final decision.”’ 

It is true that at the time of the enactment of the act of 1809 
there was but one Comptroller of the Treasury; and the power 
in question was originally given by the law to “the Comp- 
troller of the Treasury,’’ in respect to the ‘‘ Auditor of the 
Treasury and the Accountants of the War and Navy Depart- 
ments,’’ who were then the only subordinate accounting offi- 
cers. It is also true that the act of the 3d of March, 1817, by 
which the offices of the accountant and additional accountant 
of the Departments of War and the Navy were abolished, and 
those of the Second Comptroller, and of the Second, Third, 
Fourth, and Fifth Auditors created, and by which the duties 
and powers of the two Comptrollers and all the Auditors were 
distributed and prescribed, does not declare, in so many words, 
that the Second Comptroller shall possess, in respect to the 
Auditors who report to him, the like powers .as were given to 
the Comptroller by the law of 1809; but I think it is fairly to 
be inferred, from the mode of legislation adopted by Congress, 
that they intended to itivest him with such a power, and that 
it must be considered as necessarily incident to the duties 
transferred to him. My reasons for this are briefly as follows: 

1. The act of 1817 was obviously intended merely to enlarge 
and perfect the details of the general system established by the 
former laws, and contains no clause repealing any one of them. 

2. The act of March 3, 1809, is therefore yet in force, except 
so far as the same has been abrogated or varied by those parts 
of the act of 1SL7 which are inconsistent with and repugnant 
to its provisions. 

‘8. There is nothing in the latter law which indicates an 
intention to withhold the power in question from the new 
Comptrollers; and as it was equally proper that they should 
possess it, it must be presumed that it was intended to be con- 
ferred, | | 

4. If'so strict a construction be given to the law of 1809 as 
to deny this power to the Second Comptroller, that construc- 
tion would equally deny it to the First Comptroller, which 
would be manifestly contrary to the design of Congress. 
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5. Both laws are to be taken together; and, when so taken, 
the general terms employed in the first law may well be ap- 
plied to either of the Comptrollers, and to the several Auditors, 
who are required by the law of 1817 to report to them respect- 
ively. This mode of giving effect to this kind of legislation 
is one of every-day occurrence in courts of justice, and is a 
very harmless and allowable species of judicial legislation. 

It will. be perceived, however, by referring to the terms in 
which the first question is framed, that in order to meet it 
fully, it is not enough to say that the Second Comptroller 
may rightfully exercise the authority conferred on the Comp- 
troller by the act. of 1809; but I am requested to go further, 
and to define the cases in which that authority may be exer- 
_ cised. The 2d section of this law declares that it shall be 
the duty of the Comptroller ‘‘in every case where, in his 
opinion, further delays would be injurious to the United 
States;’’ and he is authorized to direct the accounting officer 
forthwith to audit, settle, and report any particular account, 
&c. Is this authority general and unlimited? and may: it be 
exercised in all cases in which the Comptroller shall think it 
necessary? or must its exercise be confined to any particular 
class of cases; and, if so, to what class? 

It is impossible to say that this authority is unlimited , and 
that it may be exercised whenever the Comptroller shall, for 
any reason, think it necessary, without doing violence to the 
language employed by the legislature. In order to justify its 
exercise, the Comptroller must, by the express terms of the 
law, be of opinion that further delay would be injurious to the 
United States. I think it very plain that Congress had refer- 
ence to the pecuniary interests of the government, as contra- 
distinguished from those of the other party; and that the 
Comptroller must be of opinion that it is necessary to the 
preservation or promotion of those interests that the power 
should be exercised, before he can rightfully employ it. But, 
in my opinion, it is not necessary that the Comptroller should 
be satisfied that the collection of a balance due to the United 
States would be endangered by further delay. There are va- 
rious other modes in which a delay in settling public accounts 
may be injurious to the pecuniary interests of the United 
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States; and such injury may sometimes occur from delay, in 
cases where no balance is claimed by the government, but 
where the other claims that a balance is due to himself. The 
government may be injured by the death of witnesses, or the 
loss or destruction of documents; public officers originally ac- 
quainted with the subject, and who might be enabled to detect 
and expose unfounded claims, may leave their places, or, in 
the multiplicity of other avocations, may lose all definite recol- 
lection of the particular claims; and whilst the proofs on» the 
part of the government may be constantly growing weaker, 
facilities may be furnished for the introduction of vague and 
fabricated proofs, which, if produced whilst the subject was 
fresh, might at once have been repelled: and thus, in various 
modes, the United States may be exposed, by delay, to liti- 
gation, losses, and expenses, which a prompt settlement would 
prevent. HKach case must, of necessity, depend very much on 
its own peculiar circumstances; and the Comptroller is to exe- 
cute a sound discretion in respect to them. But whenever 
he shall be satisfied that further delay would be likely to 
prejudice the pecuniary interests of the government, by sub- 
jecting it either to the loss of a balance due it, or to loss or 
expense in any other way, he has, in my judgment, authority 
to direct the Auditor to proceed to settle and report to him. 
The second question calls for an opinion as to the course to 
be pursued by the accounting officers, not only upon accounts 
presented in regular course under the general laws, but also 
upon those which are presented under special acts. ‘T'o give 
a clear answer to the question, we must discriminate between 
these two classes of accounts. Confining the question, then, 
in the first place, to an account presented for settlement in the 
ordinary course and under the general laws, I answer: that, in 
my opinion, the accounting officer is not authorized by law to 
reopen accounts of the claimants. which have been long since 
examined and finally settled, and to call upon the claimant to 
furnish evidence of the correctness of the settlements, as a con- 
dition precedent to the auditing and reporting upon the account 
so presented. On the contrary, I think it the duty of the 
Auditor to proceed to audit and report upon the account then 
before him, and to leave to his superior officers the duty of dis- 
posing, in such manner as the law may authorize and justice 
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may require, of all former accounts between the government 
and the claimants. But, to prevent any misapprehension as 
to the effects of this opinion in respect to cases which do not 
include all the facts enumerated in the question as above stated, 
it is proper I should remark, that rests and settlements may be 
made in an account which cannot with propriety be called a 
final. settlement; and that, until a fal settlement, I hold it to 
be the duty of the accounting officers to make all such correc- 
tions as may be rendered necessary by the detection of palpable 
errors or false items in such rests or partial settlements. ‘This 
is not to be done, strictly speaking, by reopening or restating 
the previous adjustments; but by making such entries in the 
new statements by which the account is continued, as shall 
produce the proper correction. And even after the account is 
finally closed, so far as the Auditor is concerned, there may 
be cases in which the Comptroller, or the head of the depart- 
ment, may be authorized to interfere for the purpose of correct- 
ing errors or frauds which may have been discovered after the 
action of the Auditor; and, still further, although the matter 
may have passed beyond the reach of all the executive officers, 
the government will yet be entitled to surcharge and falsify, 
by an appeal to the appropriate remedies furnished by the judi- 
cial tribunals. — 

When an account is presented for settlement under a special 
act of Congress, it is obvious that the powers and duties of 
the accounting officers must principally depend on the terms 
of the act itself; and that in cases where the special act varies 
from the general law, the course above indicated may require 
a corresponding variation. In the letter of the Second Comp- 
troller, and the letters and remarks of the Third Auditor, now 
before me, there are various observations on the terms of the 
act for the relief of Colonel Carter; and those officers appear 
to entertain different opinions in respect to-its proper execution. 
But as the Second Comptroller seems not to have supposed is 
necessary to call for an opinion pointing directly to that law, 
I shall, for the present at least, forbear to express any such 
opinion, except so far as it may be included in my answer to 
the second question in its general aspect. 


B. F. BUTLER. 
To the Sucxerary or War. 
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TRANSFER OF CERTAIN MIAMI RESERVATIONS. 


‘The President of the United States may preperly give his consent and approval 
to the conveyance by will made by Indians La Gros and Waises-kea, his 
daughter, to General Tipton, to four sections of land reserved to said La Gros 
in the treaty with the chiefs and warriors of the Miamies, concluded 23d Oc- 
tober, 1826, subject to all legal questions in respect to the capacity and right 
to make conveyances by will, and to the execution, validity, and effect of 
those instruments. 

Whether Indian reservees are capable in law of devising their reservations to 
third persons in any case—guere. 


ATTORNEY GENERAL’s OFFICR, 
March 29, 1834. 


Sir: In ibediente to your directions, I have examined the 
affidavits and other papers connected with the application of, 
General Tipton; but, though I have taken some pains to make 
myself acquainted with the course pursued in analogous cases, 
and have devoted considerable inquiry and reflection to the sub- 
"ject, I have not been able to form an opinion on the points 
submitted to me so satisfactory to myself as I could have 
desired. 

The following is a brief statement of the case, collected from 
the affidavits and other papers referred to me, and from inform- 
ation which I have procured from the General Land Office. 

On the 23d of October, 1826, a treaty was concluded be- 
tween Lewis Cass ‘and John Tipton, commissioners on the 
part of the United States, and the chiefs and warriors of the 
Miami tribe. of Indians, by which that tribe ceded to the United 
, States all their lands within the State of Indiana. The third 
article of this treaty is in the following words: ‘‘ There shall 
be granted to each of the persons named in the schedule here- 
unto annexed, and to their heirs, the tracts of land therein 
designated; but the land so granted shall never be conveyed 
without the consent of the President of the United States.’? 

_Among others named in the schedule thus referred to, was a 
chief called La Gros, for whom four sections were reserved by 
the following words: 

‘¢T’o La Gros, three sections where ie. now lives, and one 
section adjoining the Cranberry, in the Portage prairie.’’ 

In the latter part of December, 1826, and before the ratifiea- 
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tion of the treaty, La Gros died, leaving only one child him 
surviving, a daughter, called Waises-kea, who also died, in 
September, 1827, after the ratification of the treaty, but leaving 
no child. It is not known that there are any brothers or sisters 
of La Gros, nor are there any relatives of his who claim the 
lands reserved for him by the treaty. — _ 

Soon after the death of La Gros, administration was granted 
of his estate to Joseph Holman, of Allen county, Indiana, by 
the probate court of that county; and it is stated that the ad- 
ministrator has fully administered on all the goods and chattels 
of the deceased. 


General Tipton has been for some years, and still is, in pos- 
session of the-preinises; and he asserts an equitable lien thereon, 
‘in consequence of advances made by him to La Gros and his 
daughter, and of moneys paid for them, and for the improve- 
ment of their property, amounting, with interest, to about $2,400. 
He also claims title to the lands under the wills of La Gros and 
his daughter, devising to him all their estate. The land is 
worth considerably more than General Tipton’s debt. 

In June, 1832, General Tipton applied to the President to 
cause the lands to be sold, and his debt paid out of it; but, as 
the President supposed that he had no authority, under the 
treaty, except to approve a conveyance, this application was 
not granted; and he was advised by the Commissioner of the 
General Land Office to cause administration with the will an- 
nexed to be obtained in Indiana, to the end that the premises 
might be sold under the laws of that State, and the debt be 
paid out of the proceeds; the President having instructed the 
Commissioner of the Land Office that he would approve the 
conveyance, if the same was first approved by the court direct- 
ing the sale. A letter to this effect was written by Judge Hay- 
ward to General Marshall, the Indian agent at Logansport, 
under date of the 7th of March, 1833, but no step was taken 
under it by General Tipton; and he now applies for the Presi- 
dent’s approbation of the wills of La Gros and his daughter, 
with a view to secure to himself a valid title to the premises. 


On these facts and documents, my opinion is requested upon 
the question, whether the President has the power, under the 
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treaty, to approve the devise to General Tipton; or whether the 
latter must be left to the laws and courts of Indiana. 

The questions thus presented to me involve, in the first place, 
an inquiry as to. the capacity of La Gros and his daughter to 
make wills, by which their interest in the four sections reserved 
for La Gros could be transferred to their devisees. As La Gros 
died before the treaty was ratified by the Senate, it might be 
questioned whether he had, at the time of his death, any de- 
visable interest, even admitting that he would have had capacity 
to devise provided he had lived until after the ratification. 
If he would have had such a capacity in the latter case, then 
I am inclined to think. that he had such an equitable interest 
before ratification as could have been devised. But the point 
is not at all material, because there is not only a will of La Gros 
devising all his interest to General Tipton, but another, of his 
only child and heir, made after the ratification. 

Upon the general question, whether any of the Indians, for 
whose benefit reservations were made in the Miami treaty, 
have power to devise those reservations by will, even with the 
consent of the President, I entertain great doubts. The third 
article declares that those reservations shall be granted to each 
of the persons named in the schedule, ‘‘and to their heirs.’’ 
‘The lands are thus made inheritable; but it does not, there- 
fore, follow that they are devisable. Whether they can be dis- 
posed of by will, or not, must depend partly on the laws of 
Indiana, and partly on the further provisions of the treaty. 

I have no certain means of ascertaining whether the laws of 
Indiana will, in any case, permit an Indian to devise his land 
by will; but, admitting that the Indian proprietor has this right 
in ordinary cases, and still it is by no means certain that the 
persons named in the Miami treaty would possess it. The 
lands reserved for them in the treaty are to be held by them 
and their heirs forever; but they are never to be conveyed 
without the consent of the President. The object of these 
grants was to provide for the support of these particular Indians 
and their descendants; but, as this benevolent object would 
have been defeated by permitting them to dispose of their prop- 
erty at pleasure, they are prohibited from doing so. Under the 
treaty, they must be considered in a state of pupilage; they 


634 HON. BENJAMIN F. BUTLER 





Transfer of Certain Miami Reservations. 





have no capacity to make deeds or wills, except so far as sach 
capacity has been given them by the treaty. 

. No express authority is given to make a conveyance, but, by 
necessary implication, the Indians. are empowered to do so, 
with the consent of the President; and if the word ‘‘ conveyed” 
can be understood in so comprehensive a sense as to include 
a transfer by will as well as deed, by devise as well'as upon 
contract,—then, by the same implication, the Indian would be 
empowered, with the consent of the President, to make a valid 
disposition by will, If, on the other hand, it is to be under- 
Stood in its ordinary and more limited sense, as meaning merely 
a transfer by deed, founded on some pecuniary or other good 
consideration, then the implication wiil be, that no other trans- 
fer can be made, and, of course, that the party cannot dispose 
of the property by will. 

This question I find has been twice presented to the Execu- 

.tive, under treaties similar to that now under consideration. 

Under the treaty made in October, 1826, with the Potte 
watomies, Abraham Burnett became entitled to several sec- 
tions, subject to the like restraint of alienation with La Gros. 
Burnett died in 1827, leaving a will, which was proved accord- 
ing to the laws of Indiana, and, on an authenticated copy being 
presented to President Adams on the 26th of December, 1828, 
he endorsed his approbation thereon in the following words: 
‘The conveyance by this will is approved.’’ It is proper to 
add, that Burnett appears to have devised his lands to stran- 
gers; but that General Tipton, who was then Indian agent, 
and who transmitted the papers, stated in his letter ‘‘ that he 
was requested by the parties interested to inform the President 
that they are unanimously in favor of it, and request his appro- 
bation thereto.” 

It would seem, however, that, early in your own adminis: 
tration, you adopted.a more rigorous course of procecding in 
respect to conveyances under the Indian treaties. By an en- 
dorsement made by Mr. Eaton, when Secretary of War, upon 
papers now on file in the General Land Office, relating to the 
devise of a reservation under the Chicago treaty of 1821, it is 
stated that the President does not consider a devise as coming 
within the terms laid down ‘‘in the treaty; it is not a convey- 
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ance.’” And I am informed by the present Commissioner of 
the Land Office, Judge Hayward, that he has no knowledge 
of the approbation by the President of the transfer of an Indian 
right by will. I presume, indeed, that, since your decision in 
the case reported by Mr. Secretary ‘Baton: your own course has 
been unifurmly in accordance with that decision. 

The power of the Indian to convey by will, in these cases, 
is not only doubtful, but it is very obvious that a disposition 
by will is liable to greater objection than the ordinary transfer — 
by deed; because it furnishes even greater facilities for fraud 
and imposition, and for the use of fabricated papers. The 
course adopted in the Chicago case, and since pursued, in re- 
jecting all transfers by will, was, therefore, as a general rule, 
safer and more useful than the opposite practice. But after be- 
stowing no little reflection on the subject, I have been led to 
the conclusion that, even if. the Executive should approve the 
will as a conveyance within the treaty, his consent thereto 
would not decide the question, whether such a conveyance 
was authorized by the treaty, nor be conclusive upon the rights 
of any party. From the nature of the case, the questions— 
whether the Indian had a right, with the President’s approba- 
tion, to convey by will—whether his will had been made fairly, 
and.in due form—and what is its construction and effect— 
must be open: to decision in the judicial tribunals of Indiana; 
and if the appropriate tribunals in the State should be of opinion 
that the treaty did not authorize an alienation by will, the Pres- 
ident’s approbation-would confer no title, and produce no effect. 
On the other hand, if the proper courts in that State should be 
of the contrary opinion, and should give to the word ‘‘ convey’? 
a signification so liberal and comprehensive as to include a 
transfer by. will,-shen the President’s approbation wonld come 
in aid of the devise; and if that were found to have been made 
understandingly; aud in proper form, and to be sufficient in 
other respects, the President’s consent would render it effective. 

If I am right in this view, then there would seem to be no 
serious objection: to the President’s giving his consent to a 
transfer by will, where he is satisfied that all the proceedings 
have been fair, and the property is not injuriously taken from 
the family of the deceased. Upon the whole, therefore, my 
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answer to the above question is, that the President has the 
power, in case he thinks proper to exercise it, to approve the 
conveyance by will, alleged to have been made by the Indians, 
La Gros and his daughter, subject to all legal questions in 
respect to the capacity and right to make conveyances by will, 
- and to the execution, validity, and effect of those instruments; 
and, for greater caution, I would recommend that the consent, 
if given, be expressly declared to. have been given subject to 
those questions, and without prejndice to the rights of the 
heirs-at-law. 

If, however, the President should, for any reason, think it 
inexpedient to approve the wills presented by General Tipton, 
there is little reason to believe that, to the extent of any valid 
debts which he may be able to establish, that gentleman will 
not be without remedy. Iam informed that the courts of In- 
diana exercise the same control over Indian reservations that 
they do over other lands; that they direct their sale under ex- 
ecution; make decrees of partition; authorize the sale of the 
reservations by the administrator, to pay debts, &c. Whether 
justice, in the present case, requires that the applicant should 
be turned over to this course of proceeding, is a question which 
appeals to the discretion of the Executive, and upon which it 
is not my province to remark. 

I am, sir, with the highest respect, your obedient servant, 


B. F. BUTLER. 
To the PresrpENT oF THE UNITED StraTEs. 





COURTS-MARTIAL. 


Courts-martial may receive testimony illustrating the actual degree of the offence 
where the accused shall have pleaded guilty and the punishment shall be dis- 
cretionary, and especially where the discretion includes a wide range and great 
variety of punishments, and the specifications do not show all the circum- 
stances. 


ATTORNEY GENERAL’s OFFICE, 
April 11, 1834. 
Sir: In answer to the questions proposed to me on the state- 
ment prepared by General Macomb, in relation to the case of 
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Cadet Crittenden, I have the honor to state that, in my opinion, 
it is the duty of a court-martial, in all cases where the punish- 
ment of the offence charged is discretionary, and especially 
where the discretion includes a wide range and great variety of 
punishment, and the specifications do not show all the cir- 
cumstances attending the offence, to receive such testimony 
as the judge advocate may offer, for the purpose of itlustrating 
the actual degree of the offence, notwithstanding the party ac- 
cused may have pleaded guilty. In all cases subject to a dis- 
cretionary punishment, a full knowledge of the circumstances 
attending the offence is essential to an enlightened exercise of 
the discretion of the court, measuring the punishment; and 
where a formal trial is rendered unnecessary by a plea of guilty, 
it is only by affidavits, or other incidental evidence, that they 
can obtain that knowledge. If there be any exception to this 
remark, it is where the specification is so full and precise as 
to disclose all the circumstances of mitigation or aggravation 
which accompanied the offence. Where that is the case, or 
where the punishment is fixed, and no discretion is allowed, 
explanatory testimony cannot be needed. In the present case, 
several of the specifications are quite general, and the punish- 
ment was not definitely prescribed; but, on the contrary, a wide 
discretion is allowed. Upon general principles, and in refer- 
ence to the analogies furnished by the proceedings in civil 
tribunals, I think, therefore, the court erred in including the 
evidence offered by the judge advocate; and as they proceeded 
to impose the highest penalty in their power, this error involves 
a serious Violation of principle. 

Understanding the order referred to by General Macomb to re- 
late to cases in which the punishment is discretionary, I think 
it, for the reasons above suggested, highly proper as a general 
rule; though instances may occur in which, from the fulness 
of the specifications, no further illustration might be needed. 
In such cases, however, it is not to be presumed that the judge 
advocate would offer testimony, as he acts under the highest 
sanctions in the performance of all his duties. 

: B. F. BUTLER. 

To the Secretary or War. 
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COMMENCEMENT OF PAY OF MILITARY OFFICERS. 


The pay of military officers may properly commence from the date of their 
acceptance, as they are liable to duty from that date. But neither in cases 
of new offices nor transfers from one corps to another can it commence until 
the appointee is subject to duty: 

OFFICE OF THE ATTORNEY GENERAL, 
April 16, 1834. 

Sr: In your letter of the 28th ultimo, you propose the fol- 
lowing question: ‘If a military office is created by law, and 
an officer from the army is appointed to it, when should his 
pay commence ?”’ 

In appointments to civil offices, the pay of the officer does 
not usually commence until he has actually accepted and taken 
the oath of office; because, in such cases, the taking of the 
oath is usually a prerequisite to the entering on -the duties of 
the office. I find, however, that the acts in relation to the 
army, although they impose an oath of office, do not declare 
that it shall be taken before the party can enter on the duties 
of his office; and I think, therefore, that the pay of military 
officers may properly commence from the date of their accept- 
ance, because from that date they are liable to duty. But I 
cannot conceive on what legal ground, either in cases of new 
appointments or transfers from one corps to another, it is pos- 
sible to commence the pay of the new office at any prior date. 
Until the individual is subject to the duties and responsibilities 
of the station, there would seem to be no just ground for claim- 


ing its emoluments. 
B. F. BUTLER. 
To the SEcreTarRyY oF War. 


RATIONS OF A LIEUTENANT IN COMMAND OF A POST. 


Lieutenants in the receipt of extra pay for staff duties were not affected by the 
law of 1827, and are entitled to only three rations per day when in the per- 
formance of ordinary duties, and six when in command of a post, with a right 
to double rations. 


OFFICE OF THE ATTORNEY GENERAL, 
April 17, 1834. 
Srr: I have attentively considered the letter of Lieutenant 
Williamson, transmitted to me in your communication of the 
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29th ultimo, but cannot find any sufficient reason for reversing 
the decision of the paymaster. - 

Lieutenant Wiiliamson was a subaltern officer, and, but for 
the law of 1827, would have been entitled to only three rations 
per day when in the performance of his ordinary duties, and 
of six only when in command of a post, with a right to double 
rations. 

The law of 1827 alters the rations as to subalterns not re- 
ceiving extra pay for staff duties; but, by means of the proviso, 
it leaves those who are in the receipt of extra pay for such 
duties precisely as they stood before. As to them, the law of 
1827 is as if ithad never been passed. ‘ Lieutenant Williamson 
was in the condition described in the proviso at the time he 
‘was called to the command of the post, and therefore, ag to 
him, the regular rations were prescribed by the old law; and 
the additional allowance “called double rations,’’ must be 
the same—that is to say, three rations per day. It is very 
possible that in this particular case a result may be produced 
which was not contemplated by the makers of the law, and 
which, perhaps, they would not have desired had they foreseen 
it; but all general legislation is subject to inconveniences of this 
sort, and the remedy must be sought by application to the 
legislature. As the law now stands, I think the paymaster’s 
construction the correct one. 


B. F. BUTLER. 
To the Secretary or War. 





ACCOUNTS OF FARISH CARTER AND ACCOUNTING OFFICERS. 


The first section of the act for the relief of Colonel Carter has been settled and 
paid, and provides for the immediate payment of a gross sum of $1,860, in 
addition to the amount before received, without authorizing the accounting 
officers to reopen the former account or to readjust it. It is therefore a provi- 
sion by itself, and should be so considered in reference to other matters pro- 
vided for in said act. 

The second section provides for the settlement of various other accounts, i. e. 
those accounts only which on ‘the 2d ‘March, 1833, were unadjusted and 

unsettled between him and the government. 

In settling these accounts the accounting officers may peaeel and settle any one 
or more of the separate accounts referred to in the papers, for the claimant | 18 
entitled to such a settlement. 
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How far it may be proper to make partial settlements of either of the separate 
accounts is a question of convenience and discretion; but it occurs to the At- 
torney General that what may be required by justice and equity in respect to 
the accounts under each contract, cannot very well be ascertained without a 
view of all the claims which it is intended to present under it. 

But in adjusting the unsettled claims and accounts presented under the act in 
question, the accounting officers have no authority to reopen the former settle- 
ments, nor to require the production of evidence to establish their correctness, 
nor to set off errors prejudicial to the government, which may be detected 
therein, against the allowances to which Colonel Carter may now show him- 
self to be entitled in the unsettled accounts. 

This decision is a very important one, and should be carefully examined in order 
to understand precisely what és and what is not decided by it. 


ATTORNEY GENERAL’S OFFICE, 
April 23, 1834. 

Sir: In compliance with the request contained in the letter 
of the Third Auditor, enclosed to me in your communication 
of the 12th instant, I have re-examined the papers referred to 
in my opinion of the 26th ultimo, for the purpose of applying 
the general principles of that opinion to the act for the relief 
of Farish Carter, and of designating the course which, under 
the circumstances detailed in those papers, ought to be pursued 
by the accounting officers in carrying the law into execution. 

The first section of the act for the relief of Colonel Carter 
directs the Secretary of the Treasury to pay to Colonel Carter 
the sum of $1,860, “‘being the difference between the amount 
paid him, and the current market price of five hundred bushels 
of salt furnished by the said Farish Carter, for the use of the 
United States troops at Fort Hawkins, in December, 1814.” 
This section evidently assumes that the account of Col. Carter, 
in which this item is included, had been settled and paid; but 
it provides for the immediate payment of a gross sum in addi- 
tion to the amount before received, without authorizing the 
accounting officers to open the former account, or to re-adjust 
it. This should be borne in mind when we come to the uext 
section, upon a proper construction of which it is calculated to 
shed some light. 

The sccond section enacts ‘‘that the proper accounting offi- 
_cers be, and they are hereby, authorized and required to adjust 
and settle the various accounts of Farish Carter with the gov- 
ernment, on just and equitable principles; and that the amount 
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found due to him shall be paid out of any money in the 
treasury not otherwise appropriated.’’ 

The various points of difference between the Third Auditor 
and the claimant, as to the proper course to be pursued under 
this act, may, I think, be —— within the range of three 
questions: 

1. What are “the various accounts or Farish Carter with 
the government,”’ which the Scoonnhng officers are ‘‘to adjust 
and settle ??’ 

2. In making the adjustment of those accounts, ought the 
accounting officers to proceed to adjust and settle any one of 
the accounts. referred to in the papers, or any part thereof, 
until the claimant is prepared for the settlement of all? and, 

3. Is he authorized to re-open the accounts of Colonel Car- 
ter, heretofore settled, as stated in the papers; to require the - 
production of evidence to establish the correctness of those setr 
tlements; or to set off errors which he.may detect therein, 
against the allowances which may be made to Col. Carter, in 
the accounts now to be adjusted ? 

1. In answer to the first of these questions, I have the - 
honor to state that, in my opinion, the “‘various accounts’’ . to 
which the ‘act refers, and which are to be adjusted and settled 
in conformity to its provisions, are those accounts, and those 
only, between Colonel Carter and the government, which, on 
the 2d March, 1833, were unadjusted and unsettled between 
them. This is the natural sense of the direction given in the 
law. The accounting officers are authorized and required to 
adjust and settle, on more liberal principles than these allowed 
by the general law, certain accounts. It would never occur to 
the reader of this act, that the accounts thus directed to be 
adjusted and settled had many years before been adjusted and 
settled, and the. balances actually paid over to the party. If 
Congress had intended to authorize the accounting officers to 
re-examine and re-settle the aecounts, I think they would have 
directed the accounting officers to re-adjust and ré-settle, on 
just and equitable principles, the various accounts between 
Colonel Carter and the government, &c. 

2. It appears that the claims-and. aecounts of Colonel Carter, 
presented under the late law, and now unadjusted, relate 

Vou. u—Al 
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either, first, to a certain contract made by him with General 
Pinckney; or, secondly, to a contract made by him. with the 
Secretary of War; or, thirdly, to insulated or extraneous trans- 
actions not connected with either of those contracts. There 
can be no objection, under the law, to the separate adjustment 
and settlement by themselves of the claims and accounts 
which grow out of, and relate to, the several contracts. The 
accounts being distinct, I do not see why the accounts under 
each may not be stated and settled as distinct and separate 
accounts; and I think the claimant is entitled to such a state- 
ment and settlement. I apply the same remark to the third 
class of claims. How far it may be proper to make partial set- 
tlements of either of the separate accounts, is a question of con- 
venience and discretion, which ought to be decided by a 
settled usage and course of proceeding of the accounting offi- 
cers, rather than a question of law for the Attorney General. 
It strikes me, however, that, before the Auditor can properly 
be required to settle any one of the separate accounts, all the 
claims relating to such accounts, and the vouchers and other 
evidence in support of them, should be produced by the claim- 
ant. Each account is to be settled on-just and equitable prin- 
ciples; and what may be required by justice and equity in 
respect to the accounts under either contract, cannot very well 
be ascertained without a view of all the claims which it is 
intended to present under it. The Second Comptroller states 
that he believes ‘‘it to be the uniform practice at the depart- 
ments, when an account is presented for settlement, to allow 
such items as are well vouched, and to suspend or disallow 
the residue; with an understanding that if the claimant can, 
at any time afterwards, furnish sufficient evidence to warrant 
the allowance of all, or any part of such suspended or disal- 
lowed items, they will be allowed as matter of right.” There 
is nothing in the present case to authorize a departure, in this 
branch of the subject, from the general usage; and if that be 
as stated by the Second Comptroller, I do not wish to os 
it, but prefer to adopt it as the proper course. 

3. The act of the 2d of March, 1833, does not, in my opin- 
ion, give to the acblinling officers any new authority over the 
accounts previously adjusted and settled between the govern- 
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ment and Colonel Carter. The second section must be con- 
sidered in connexion with the first; and that section shows, 
as already suggested, that the legislature did not contemplate 
the re-opening of the former accounts; and the construction I 
have given to the phrase “the various accounts,’’ in answering 
the first-question, necessarily leads to the same result. 

IT think, therefore, that in adjusting and settling the unset- 
dled claims and accounts presented under the act in question, 
the accounting officers have no authority to re-open the former 
settlements; nor to require the: preduction of evidence to estab- 
lish the correctness of those settlements; nor to set off errors 
prejudicial to the government, which may be detected therein, 
against the allowances to which Colonel Carter may now show 
himself to be entitled ‘in the unsettled accounts. So far as the 
accounting to be had, and the settlement to be made, under 
the present law, are concerned, it seems to me that the Auditor 
should leave the preceding settlements untouched, and confine 
himeelf to the claims now presented. But he is not authorized 
to allow any of the latter claims, merely as incident to, or a 
consequence of, any allowance made in the former accounts; 
but must decide them on their intrinsic merits, and on princi- 
ples of justice and equity. To illustrate my meaning: if moneys 
were advanced by Colonel Carter for the government, which 
were credited and paid to him in the former settlements, but 
on which no interest was credited, I should think it equitable 
and just, under the special act, to allow him interest from the 
time of the advance to the time of his reimbursement. And 
for the purpose of ascertaining the time and the amount of 
such advances, the former settlements may properly be referred 
to, and the credits contained in them would be prima facie 
evidence in favor of the claimant. But’ suppose it should be 
discovered by the accounting officers that some of those credits 
were erroneous; and that Colonel Carter had not, in point of 
fact, advanced the money thus credited and paid to him: weuld 
he still be entitled to claim interest thereon? Surely not; be- 
- cause the.accbunting: officer is to settle the interest account on 
principles of justice and equity; and to allow interest in such 
a case, would be a palpable violation of both. .On the other 
hand the accounting officer is not to reject just and equitable 
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claims now presented, because erroneous credits have been 
detected in the former accounts; nor to make deductions from 
such claims as shall now be established on account of errors 
in the former settlements. He is to adjust and settle the pres- 
ent claims by themselves; and to act, in reference to any errors 
he may detect in the former settlements, precisely as if the 
special act of 1833 had not been passed. In that case, his 
general duty would undoubtedly have required him to give 
notice of such errors to his superior officers, to the end that 
they might take the necessary steps to protect the interest of 
the government. With the evidence of such errors in their 
possession, it would certainly be their duty to demand from the 
party the moneys erroneously received by him, and, except in 
eases of palpable insolvency, to prosecute for their recovery. 
And if balances on other accounts were due to him from the 
government, it would be equally their duty to see that they 
were applied in satisfaction of the errors so detected, or at least 
to withhold payment till such application was assented to. In 
the present case, therefore, if erroneous payments have been 
made to Colonel Carter in the former accounts, (though I do 
not think they can be brouglit by the accounting officers into 
the settlements to be made under the act of the 2d of March, 
1833,) I hold it the duty of all the officers of the treasury to 
see that no money be paid to him, on account of this law, until 
‘such erroneous payments be detected or refunded. 
.  &B. F. BUTLER. 
To the Secretary or War. 


Qt 


ADJUTANT GEN ERAL—AIDES-DE-CAMP. 


The adjutant general of the army, under the act of the 2d of March, 1821, my 
hold at the same time the office of adjutant general with the rank of colonel of 
cavalry, and that of major of the 2d regiment of artillery. 

Generals by brevet are not authorized to appoint aides-de-camp. 


ATTORNEY GENERAL’s OFFICE, 


- April 28, 1834. 
Srr: In your communication of the 18th ultimo, you propose 
for my opinion the following questions: 
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- Ist. Gan the adjutant general of the army, under the act of 
the 2d of March, 1821, hold at the same time the office of adju- 
tant general with the rank of colonel of cavalry, and that of 
- major of the 2d regiment of artilley ? 

2d. Are generals by brevet authorized to. appoint aides. de- 
camp? 

In answer to the first of these questions, I have the honor 
to submit the following statement and opinion: Prior to the act 
of the 2d of March, 182], the adjutant general and other staff 
officers were expressly authorized by the act of the 24th of 
April, 1816, and former statutes, to retain their rank in the 
ine, and to be promoted therein according to -their rank and 
seniority, notwithstanding their transfer to the staff. If these 
egal provisions haye not been repealed by the act of 1821, 
your question must therefore be answered in the affirmative. 
Now, the act of March 2, 1821, contains no express enactment 
en the subject; it neither explicitly preserves the privileges 
before secured to the. staff officers, nor takes them away, nor 
xepeals the former acts. ‘Those former acts are, however, ne- 
eessarily abrogated by the law of 1821, so far as the latter con- 
tains provisions which are plainly repugnant to the former. 
And if the question were entirely open, it might well:be doubted 
whether the tide, general scope, and the particular provisions 
of the act of 1821, are not, in truth, repugnant to those parts of 
the former statutes which secure to staff vfficers the privileges 
in question. But I conceive it to be unnecessary to enter into 
the examination of this point, because I find by the executive 
journal of the Senate that it has been practically decided in the 
case of the present adjutant general himself. On the 2d of 
March, 1827, the President nominated the incumbent of that 
office, describing him as “‘ Brevet Lieutenant Colonel Roger 
Jones, captain 3d artillery,’’ promotion to the rank of major in 
the second regiment, “vice Hindman, deceased;’’ and: on the 
_ day following, this promotion was sanctioned by the Senate — 
(See vxecutive journals of Senate, vol. iii, pp. 573, 575, and 
576.) tig true that it does not appear upon the journal that 
the right of Calonel Jones to retain his rank in the line, and to 
be promoted according to his seniority, was the subject of dis- 
cussion; but the question was necessarily involved in the pro- 
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ceedings, and I am bound to take them as a decision by the 
War Department, the President, and the Senate, that, not- 
withstanding the silence of the act of 1821, this right still ex- 
isted; and the contrary is not clear enough to authorize me to - 
overrule a practical exposition of so much authority. On this 
ground, then, my opinion is, that the adjutant general may also 
hold the office of major in the 2d regiment of artillery: 

The second question must, in my opinion, be decided in the 
negative. ‘The act of the 16th of April, 1818, “‘ regulating the 
pay and emoluments of brevet .officers,’’ declares that ‘“the 
officers ef the army who have brevet commissions shall be en- 
titted to, and receive, the pay and emoluments of their brevet 
rank when on duty, and having a command according to their 
brevet rank, and at no other time.’’ This act, as well as the 
fourth section of the act of the 6th July, 1812, to which it is 
supplementary, gives to brevet officers in certain cases the pay 
and emoluments of their brevet rank. These are all the spe- 
cial privileges conferred on them by law; and the right to ap- 
point aides-de-camp is neither pay nor an emolument. Besides, 
the fifth section of the act of March 2, 1821,. “‘to reduce and 
fix the military peace establishment of the United States,’? 
expressly declares that there shall be ‘‘ one major general with 
éwo aides-de-camp, and two brigadier generals, each with one 
aide-de-camp;’’ and when this provision is considered in refer- 
ence to the former arrangement whieh it-reduced and altered, 
and in connexion with the title of the act in which. is found, 
I think it must be understood as prohibiting the appointment 


of aides de-camp im any other case. 
| an 3 B. F. BUTLER. 
To the Secretary or War. 





PAY OF BREVET MAJORS ON COURTS-MARTIAL. 

A brevet major, whilst in command, according to his brevet rank, of a fort, be- 
ing detailed to sit as major on a court-martial, is entitled to his brevet pay for 
the period employed on the court, provided it shall be found that, according 
to military usage, he was at the same time in command of the fort. 

ATTORNEY GENERAL’S OFFICE, 
April 18, 1834. 
Str: It appears from your letter of the 10th instant, and from 
the papers enclosed in it, that Brevet Major Paine, who holds 
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the commission of captain of artillery, whilst on duty as com- 
mandant of Fort McHenry, where he had a command according’ 
to his brevet rank, was detailed to sit as major on a court- 
martial composed of officers of different corps, which duty, he 
performed; and it has become necessary, in order to the proper 
settlement of his accounts, to call for the opinion of the At- 
torney General on the question whether he is entitled to his 
brevet pay for the period during which he was employed on the 
court-martial. | 

In answer to this question, I have the honor to state, that 
on two or three occasions my predecessors in office, in expound- 
ing the act of the 16th April, 1818, which provides for the pay 
of brevet officers, have given it as their opinion that, in order 
to entitle an officer to brevet pay, it must clearly appear—/rst, 
that the officer was actually on duty; and, secondly, that whilst 
so on duty, he had a command which, according to the exist- 
ing military cstablishment, was appropriate to, and accordant 
with, his brevet rank. 

In applying the law thus expounded to the case of Major 
Paine, 1 presume he was legally entitled to the pay of major 
when on duty at Fort McHenry; and it must also be admitted 
that, whilst employed in the court-martial, he was on duty 
according to his brevet rank. But when-engaged in that court, 
had he a command as brevet major? For if he had not such 
a command, his being on duty as major will not entitle him to 
the increased pay. The solution of this question must depend 
on the answer which military law and usage, and the facts 
of the case, shall give to the further question—who was in 
command at Fort McHenry whilst Major Paine was attending 
the court-martial? If, according to that law and usage, and 
to the facts of the case, Major Paine was still in command at 
_ that post, then he is entitled to his brevet pay whilst employed 
- in the court-martial. But if by the military law he was not 
considered as the commandant, nor held responsible as such by 
his superiors, then he is not entitled to the brevet pay;)for it 
must be conceded on all hands that he had no command ac- 
cording to his brevet rank, unless he still continued to hold 
the command at Fort McHenry, and to be responsible therefor. 
Upon this latter question I express no opinion, because I have 


G48 HON. BENJAMIN F. BUTLER 
Proceeds of Vessels Condemned for Piracy. 


neither the facts, nor the knowledge of military law and usage, 
which are necessary to decide it. 
B. F. BUTLER. 
To the SecreETaRY oF War. 





PROCEEDS OF VESSELS CONDEMNED FOR PIRACY. 


By the acts of 23d April, 1800, of 26th March, 1804, and of 16th April, 1816, 
one half of the proceeds of vessels captured dnd condemned for piracy ought 
to be paid over to the navy pension fund. 

The necessary expenses of pilotage, maintenance, &c., incurred before the de- 
livery of the vessel to the civil authority, ought to be paid out of the public 
treasury, and not charged on the proceeds of the captured vessel. 


ATTORNEY GENERAL'S OFFICER, 
| April 30, 1834. 

Sir: In your letter of the 7th instant, in respect to the vessel 
called the Montezuma, captured on a charge of piracy, and 
duly condemned under the laws against that offence, you pro- 
pose for my opinion the two following questions which have 
arisen out of the case: , 

1st. Whether one half of the proceeds of the vessel ought 
not to be paid over to the navy-pension fund? 

2d. Whether the expenses of pilotage, maintenance of her 
crew, &c., between her capture and delivery to the marshal, 
ought not to be paid out of the proceeds of ‘the vessel, and in 
what manner the payment is to be obtained ? : 

. In answer to the first question I have the honor to state, a8 
the result of my examination of the acts of Congress applicable 
to it, that, in my opinion, the act of the 23d of April, 1800, 
«for the better government of the navy;’’ the act of the 26th 
of March, 1804, “in relation to the navy pension fund ;’’ and 
the act of the 16th of April, 1816, in addition thereto, apply 
and govern the present case; and, consequently, that one-half 
of the proceeds of the sale ought to be paid over to the navy 
pension fund. I found this opinion on the fact that the fourth 
section of the act of the 3d of March, 1819, (vol. 6, p. 412,) 
made perpetual by the act of the 30th of January, 1823, (vol- 
7, p.111,) under which this vessel was condemned, 
declares that such condemnation shail be <‘to the use of the 
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United States-and that of the captors, after due process and 
trial in any court having admiralty jurisdiction, and which shall 
be holden for the district into which the captured vessel shall 
be. brought; and that the same court shall thereupon order a 
sale and distribution thereof accordingly, and at their discre- 
tion;’’ thus referring all the proceedings, the distribution of the 
proceeds included, to the general regulations applicable to 
prizes taken in war, which are to be found, so far as your first 
question is concerned, in the acts first mentioned. 

I do net find in any of the acts of Congress any express 
provision on the subject of the expenses mentioned in the 
second question; nor any thing which indicates the intent of 
the legislature in respect to them. It appears to me, however, 
‘that all necessary expenses incurred before the delivery of the 
vessel to the -civil authority ought to be paid out of the public 
treasury, and not charged on the proceeds of the captured vessel. 
The second: segtion of the act of the 3d of March, 1819, au- 
thorizes the President ‘to instruct the commanders of the 
public armed vessels of the United States to subdue, seize, take, 
and send into any port of the United States any armed vessel 
or boat,’’ &c., ‘which shall have attempted or committed any 
piratical aggression ;’’ and it was in pursuance of such instruc- 
tions that the Montezuma was captured and brought into port 
by the Grampus. The expenses in question were therefore in- 
curred in the performance of a public duty, and it would seem 
that they ought to be paid out of the treasury. Tio make them 
a charge on the proceeds of the prize might, in some cases, de- 
feat the object of the prize law, so far diminishing the proceeds 
to be divided as to leave little or nothing to the captors.. I find, 
also, that, during the late war, the maintenance of prisoners 
of. war captured by our public armed vessels was a charge on 
the treasury, and that appropriations were. annually made for 
that object. There is precisely the same reason for thus de- 
fraying the: maintenance of the prisoners. captured with the 
Montezuma; and, in my opinion, the like disposition should 
be made of the expenses of pilotage, &c. 

I am not sufficiently conversant with the expenditures of the 
Navy Department, nor with the appropriation laws, to be able 
to say whether there is any provision now in. force under which 
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payment can now be obtained. But if there be none, it 1s to 
be presumed that Congress will make the necessary appropri- 
ation on a proper representation of the case. 

4 B. F. BUTLER. 


To the Secretary oF THE Navy. 





ACCOUNTS OF FARISH CARTER AND ACCOUNTING OFFICERS. 


The opinion of the Attorney General of 23d ultimo (ante, p. 639) reconsidered, 
and modified in respect to the directions given to the accounting officers. 

The accounting officers may continue the former accounts by charging to the 
debit of Carter all such sums as they may find to have been erroneously 
credited to him in either of the former accounts; and all items of this nature 
will pass to his debit in the general account between him and the government. 

The several sums which may be allowed under the act for his relief should be 
credited in the above-mentioned general account; and the balance, either for 
or against him, should be certified in the usual manner. 


ATTorNEY GENERAL’S OFFICE, 
May 3, 1834. 

Sm: Since transmitting my opinion upon the case of Far- 
ish Carter, the Third Auditor has laid before me the original 
memorial of Colonel Carter, upon which the act of the 2d of 
March, 1833, for his relief, was introduced and passed. This 
document, which was not before me when I considered the 
case of Colonel Carter setting forth his two contracts, and his 
proceeding and claims under them, expressly alleges that, al- 
though repeated applications have been made by him, ‘‘he 
has been unable to have any final settlement effected.’’ It 
can seldom be proper, in construing a public law, to refer to 
the petition or memorial which led to its enactment, because 
the legislature, being the appropriate judges of what is de- 
manded by the public good, though they may think it proper 
to legislate on the subject, may also deem it expedient to de- 
part entirely from the prayer or suggestions of the memorial. 
But private laws, and particularly those which relate to ac- 
counts, stand on entirely different grounds. They may be 
considered very much in the light of decrees or judgments of 
a court of equity, in the construction of which, if doubts arise, 
it is always proper to refer to the bill which is the basis of the 
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whole proceeding, and which is especially obligatory on the 
complainant in any statement or limitation it may contain. 
Taking, therefore, the memorial in this case in connexton with 
the law, and it seems that none of the accounts between Col. 
Carter and the government were speared either by him or by 
Congress as finally settled. 

I am also informed by the Third Auditor that there is no 
way, conformably with the usage and duties of the accounting 
officers, in which they can officially suggest the fact that any 
error prejudicial to the government has been detected im a set- 
tled account, except by making a charge, with proper expla- 
nations, in the account of the individual who has received the 
benefit of sueh error, and is equally bourld to make it good; 
and that, if any such charges were 'to be made against Col. 
Carter, they would necessarily pass to his debit in the same 
account in which the claims to be allowed him under the late 
daw for his relief would be credited. 

Upon a review of the whole case, with the additional matters 
now brought to my notice, I wish to be understood as modi- 
fying my opinion of the 23d ultimo in the following particulars: 

The accounting officers may continue the former accounts, 
by charging to the debit of Colonel Carter aH such sums as 
they may find to have been erroneously credited to him in 
either of the former accounts; and all items of this nature will 
pass to his debit in the general account between him and the 
government. 

The several suns which may be allowed to Colonel Carter 
under the act for his relief, should be credited in the above- 
mentioned general accounts; and the balance, either for or 
against him, (as the case may be,) should be certified in the 
usual manner. 

But I adhere to the opinion that the former allowances and 
settlements are to be considered as prima faete correct; and, 


therefore, that the accounting officers have no authority to re-. 


quire Colonel Carter to produce evidence to show that the 
credits allowed to him were properly allowed. On the con- 
trary, the burden of surcharging or falsifying those accounts 
lies exclusively on the government; and Colonel. Carter may 
legally insist on them until they are successfully impeached. 


- 
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Before any charge can be made for errors alleged to have oc- 
curred in tho former settlements, the accounting officers must 
be satisfied, by the same sort of evidence which would con- 
vince a jury or a chancellor, that such is the fact; but when 
satisfied, they will make the charge. In the mean time, how- 
ever, it will be highly proper to give notice of the alleged error, 
and to hear any explanation which may be offered; but in this, 
as in every other part of the case, it is to be remembered that 
the burden of impeaching the credits is borne by the govern- 
ment, and that the opposite party is not bound affirmatively 
to prove their correctness. 

For greater caution, I beg leave to add that the case of 
Colonel Carter having arisen on a special law, and its cir- 
cumstances being peculiar, neither my opinion of the 23d 
ultimo nor this communication ought to be referred to as pre- 
cedents in any other case, unless it showld be precisely iden- 
tical. My gencral views on the powers and duties of the 
accounting officers are stated in my opinion of the 26th of 
March; and special cases must necessarily depend on their 
peculiar circumstances. 

B. F. BUTLER. 

To the Secretary or War. 





ACCOUNTS OF GENERAL PARKER AND ACCOUNTING OFFICERS 


The acts and doings of former Secretaries of War are sufficient, until reversed 
and countermanded, to authorize and require the accounting officers to settle 
and audit the claim of General Parker for an allowance to the amount of two 
thousand four hundred and sixteen dollars, in lieu of quarters and fuel. 


Arrorney GenERaL’s OFFICE, 
May 17, 1834. 

Sir: 1 have examined the documents relating to the case of 
General Parker, referred to me by your letter of yesterday, for 
the purpose of answering the question—‘‘ Whether the acts 
and decisions of the former Secretaries and Comptrollers are 
sufficient to authorize and require the accounting officers to 
settle and allow the account of General Parker according to 
those decisions? ’”’ 
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The opinion of the Attorney General, dated the 4th of De- 
cember, 1829, which is to be considered as settling the law of 
this case, so far as it was then before him, was intended to 
meet the following questions: 1st. Whether the decision of 
Comptroller Cutts was final, or might be opened for reconsid- 
eration? and, 2d. If it could be reconsidered, then whether 
General Parker was entitled to the allowance for fuel and quar- 
ters claimed by him? 

On the first question, that opinion was not entirely definitive, 
because the real state of facts did not expressly appear; but the 
general principles by which it was to be governed, when the 
facts should be accurately ascertained, were clearly stated. 
They are, substantially, as follows: 

1. When the Comptroller has examined an account trans- 
mitted to him by the Auditor, and has certified the balance to 
the Secretary of the proper department, such decision of the 
Comptroller is final, so far as the accounting officers are con- 
cerned. But, 

2. That decision may be reviewed and reversed by the Sec- 
retary of the proper department, acting under the authority of 
the President. And, 

3. Although a prior Secretary of War has prescribed the 
principles on which a settlement is to be made, it is competent 
to his successor, when the account is reported to him by the 
Comptrollers, to revise the proceedings. . 

On the second question, the opinion was explicit and de- 
cisive—that the‘claim could not, with propriety, be allowed. 

After this opinion had been transmitted to the War Depart- 
ment, the following action appears to have been had: — 

F¥rst. On the 30th of December, 1829, the then Second 
Comptroller (Mr. Hill) communicated the opinion of the Attor- 
ney General to the Third Auditor, for the purpose (as is stated 
in the letter of. the Second Comptroller) of apprizing the Au- 
ditor that ‘‘General Parker’s claim was na longer under con- 
sideration in that office.’’ | 

Second. On the 8th of October, 1830, the acting Secretary 
of War, to whom the case seems to have been referred, made 
an endorsement on the account, allowing the charge of two 
thousand four hundred and sixteen dollars for quarters and 
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fuel, in accordance with the decision of the former Comptroller, 
(Mr. Cutts,) whose decisions he affirmed, and directing the 
item to be passed to the credit of General Parker. 

Third. On the 14th of December, 1830, the Secretary of 
War confirmed this decision of the acting Secretary, by a fur- 
ther endorsement, in which he remarks that ‘‘no further acuon 
appears to be necessary, than for the Comptroller to pass the 
item to the credit of General Parker.’’ 

Fourth. The Second Auditor accordingly allowed General 
Parker seven hundred and forty-two dollars and eigthy-three 
cents on account of this item—the residue belonging to the 
accounts kept by the Third Auditor; and on the 31st of De- 
cember, 1830, reported it to the then Second Comptroller, who 
disallowed it on the ground ‘that he knew of no principle of 
law or equity to justify the claim.’’ And to this opinion it 
would seem that he still adheres. 

On this state of facts, I am of opinion that the acts and 
doings of the former Secretaries of War are sufficient, until 
reversed and countermanded, to authorize and require the ac- 
counting officers to settle and audit the claim of General Par- 
ker for an allowance to the amount of two thousand four hun- 
dred and sixteen dollars, in lieu of quarters and fuel. 

The decisions made. by the acting Secretary on the Sth of 
October, 1830, and by the Secretary on the 14th of December, 
1830, having both of them been made after the opinion of the 
Attorney General had been received by the department, must 
be understood as proceeding on the ground, either that the 
decision of Comptroller Cutts was final, within the principles 
of that opinion, or, if not so, that the claim was just in itself, 
and one that ought to be allowed, notwithstanding the opinion 
of the law officer to the contrary; or on both these grounds. 
And, on recurring to the endorsements of the acting Secretary, 
it will accordingly be seen that he places his decision on the 
double ground, that the claim was a proper one, and that it had 
been admitted by Comptrollers Cutts. and Hill. 

But, whatever may have been the ground of these decisions 
of the Secretaries, and whether they are right upon the merits 
or not, they are undoubtedly, so long as they remain in force, 
imperative and obligatory on the accounting officers. As the 
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matter is yet unfinished, the Secretary of War has still the 
power to arrest the allowance, by reversing and countermand- 
ing those decisions; or he may do so when the balance comes 
before him on the report of the Comptroller; but, until such 
reversal takes place, they are to be followed by the accounting 
officers. This is a plain consequence of the principles estab- 
lished by my predecessor in the opinion before referred to. 
I am, sir, &c., &c., 
B. F. BUTLER. 
To the Secretary or War. 





PUNISHMENT BY THE HOUSE OF REPRESENTATIVES NO BAR 
TO AN INDICTMENT. 


Punishment by the House of Representatives for an assault and battery on the 
person of one of its members is no bar to an indictment and conviction in the 
district court for the same act. 

The punishment of General Houston by the House was for a breach of privilege 
and for contempt of the House; the indictment and conviction were for a viola- 
tion of the public law. 


ArrorNeY GENERAL’S OFFICE, 
June 25, 1834. 


Sir: In answer to the question submitted to me on the me- 
morial of General Houston, who appears to have been indicted, 
convicted, and fined in the criminal court of this District, for 
an assault on the person of a member of the House of Repre- 
sentatives, after having been previously punished by that 
House for the same act, as a contempt and breach of privi- 
lege, I have the honor to state that, in my opinion, the pro- 
ceedings of the House constituted no bar to the subsequent 
indictment and conviction.’ The fifth amendment to the con- 
stitution of the United States, which provides that no person 
‘* shall be subject, for the same offence, to be twice put in jeop- 
ardy of life or limb,’’ does not apply to cases of this sort. 
Courts, and other bodies which have the power of punishing 
for contempts, are invested with that power, and are supposed 
to employ it, for the purpose of protecting themselves in the 
due exercise of their appropriate functions, and not for the pur- 
pose of vindicating the general law of the land, which may also 
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have been violated by the same act. Technically, therefore, 
General Houston has not been twice tried for the samme offence. 
The act committed by him was one and the same, and it con- 
stiuted but one indictable offence; and he was, therefore, liable 
to only one conviction on tndietment. But, if this act was also 
a breach of the privileges of the House of Representatives, and 
a contempt of the House, they had the right to punish him for 
the contempt independently of the action of the criminal court; 
and so vice versa. 
l am, sir, &c., &c., 
B. F. BUTLER. 
To the PresipentT oF THE UnitTep States. 





DISTRIBUTION OF PRIZE MONEY UNDER ACT OF JULY 14, 1832. 


As the act for the relief of Captain Stevens and others, passed July 14, 1832, 
does not lay down a rule of distribution, the act of 1800, ‘for the better gov- 
ernment of the navy,’’ must be taken as a guide in the execution of the law. 


ATTORNEY GENERAL’S OFFICE, 
July 5, 1834. 
Sir: I have the honor to acknowledge the receipt of your 
communication of the 30th ultimo, and the letter therein re- 
ferred to from the Fourth Auditor, in relation to the case of 
Captain Stevens and others, under the special act for their relief, 
passed the 14th of July, 1832. 


This act does not, in terms, lay dowa a rule of distribution; 
and, as the case is not free from difficulty, it is to be regretted 
that Congress did not prescribe the rule by a supplementary 
law. As they have not thought proper to interfere, the Presi- 
dent, if he proceeds to execute the law, will be obliged to. settle 
such rule as he shall think discreet and equitable, unless the 
regulations of the general prize-law shall be deemed legally 
applicable to the case. After mature consideration, 1 am of 
opinion that the act of 1800, “< for the better government of the 
navy,’ must be taken as a guide in the execution of this law. 
In order fully to explain the reasons of this opinion, it is neces- 
sary to recur to the laws for the suppression of piracy which 
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were in force at the time of the capture made by Captain Ste- 
vens and his associates. By the 4th section of the act of 
March 3, 1819, ‘‘to protect the commerce of the United States, 
and to punish the crime of piracy,’’ (continued by the act of 
the 15th of May, 1820, and made perpetual by that of the 30th 
of January, 1823,) it is provided that, whenever any piratical 
vessel shall be captured and brought into any port of the United 
States, ‘‘the.same shall and may be condemned to their use, 
and that of the captors, after due proof and trial;’’ and the 
court is authorized to order a sale and distribution thereof. 
This section does not expressly refer to the general prize regu- 
lations contained in the act of 1800; but in all cases arising un- 
der it, there can be no doubt that the respective. rights of the 
United States and of the captors are to be settled, and the course 
of proceedings to be regulated by the statutes applicable to 
prizes captured in war. Under this provision, therefore, the 
captors of the piratical felucca in question would have been 
entitled, provided the vessel had been regularly condemned, 
to one-half of the proceeds of her sale, and those proceeds 
would have been divided between them according to the law 
of 1800. The inequality now objected te (and, so far as the 
abstract equity of the case is concerned, properly objected to) 
would equally have existed in that case, but could not have 
been avoided. The felucca, however, instead of being con- 
demned and sold, was taken into the service of the United 
States; and the captors had, therefore, an equitable claim on 
the government to indemnify them in some other way. The 
act of the 14th of July, 1832, appears to have been passed for 
this purpose; and, as it does not ezpressly authorize the Pres- 
ident to depart from the general regulations on the subject of 
prize-money, but, on the contrary, speaks of the moneys 
granted by it as ‘‘ prize-money,’’ I am of opinion that, if the 
President cause the distribution to be made, the rules pre- 
scribed in the act of 1800 (which would have been applied ‘if 
the ordinary course had been taken) must be followed by him. 
He is not positively required to make the distribution, and, in 
the exercise of a sound discretion, may undoubiedly decide 
not to do so; but, if he proceed to make it, it must be done 
according to the law of 1800, which, in this sense, furnishes, 
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in my judgment, an authoritative rule legally applicable tothe 
present case, 
I am, sir, &c., &c., 
7 be B. F. BUTLER. 
To the Secretary or THE Navy. 


CLAIMS FOR LOSSES DURING THE INDIAN WAR. 


The act to provide for the payment of claims for property lost, &c:, during the 
late war with the Indians on the frontiers of Illinois and Michigan Ternitory, 
does not authorize an allowance to any person (except minors provided for in 
the third section) who was not personally engaged in the service of the United 
States in the campaigns referred to. 

Yet itis not indispensable that claimants shall show abesigts property in the 
horse or equipage lost in the service. A possessory title of horses, &c., con- 
tracted to be paid for, and until which, the title was to remain in the furnisher, 
is such a qualified property as entitles the possessors within the equity of the 
law, to be regarded as owners. 

Allowances for horses are authorized where it shall appear that they were lost, 
without any fault or negligence on the part of their owner or owners, in battle; 
or by dying of wounds received in battle, while yet in the public service; or 
by dying from being unavoidably abandoned or lost while in the public ser- 
vice, in consequence of the failure of the United States to supply sufficient 
forage; or when lost, because the rider was dismounted and separated from 
his horse and ordered to do military duty on foot, at a detached station 

Allowances for equipage are authorized when it shall appear that it was actually 
lost in battle, or in consequence of the loss of a horse to which it belonged. 

Whether harness shall be considered as equipage is a question of fact and mil- 
itary science, rather than of law; but the Attorney General supposes that it 
ought to be so considered. 


ATTORNEY GENERAL’8 OFFICE, 
; July 21, 1834. 

Sir: In answer to the several questions -arising on the late 
act ‘‘to provide for the payment of claims for property lost, cap- 
tured, or destroyed by the enemy, while in the military service 
of the United States, during the late war with the Indians on 
the frontiers of Illinois and Michigan Territory,’’ as stated in 
the communication of the Third Auditor to yourself, under date 
of the 17th instant, and on which the opinion of the Attorney 
General is requested, I have the honor to submit, as the result 
of my examination of the act, the views subjoined to those ques- 
tions in their order. 
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Quesiton 1. “ Will the law justify an allowance to any per- 
son (except in the cases provided for by the third section) who 
was not demself engaged in the service of the United States i in 
the campaign ! oo 

In my opinion, the law does nét authorize an allowance to 
any person who was not personaly engaged in the service of 
the United States in the campaigns referred to in the act, ex- 
cept wher such person was a minor, &c., as provided for in 
the third section. Looking, however, to the cases as stated by 
the Thad Auditor, in respect to which the above question 
arises, I think it proper to add, that, in my opinion, it is not 
indispensable, to justify an allowance under this act, that the 
claimant should show that he had the absolute property in the 
horse or equipage lost in the service, and for which he claims 
compensation. Where horses, &c., were furnished to the 
troops by persons not engaged in the service, and who still 
retained the absolute ownership, the possessors acquired a 
qualified property, which, as between them and the govern- 
ment, entitles them to be regarded as the owners, and suffi- 
ciently brings them within the equity of the law—especially as 
they must (in most cases, at least) have been liable to make 
good the loss to the absolute owner. 

2. The second question is aaa by the following state- 
‘ment: 

‘¢ As originally reported, the bill coutaitied a section author- 
izing payment for horses, mules, oxen, wagons, harness, &c., 
lost, while in the military service of the United States, either 
by impressment or contract, but which, in the modifications 
the bill underwent, was struck out. To horses and oxen lost 
out of teams, as well as for the loss of wagons and harness, 
sundry claims have been already preferred; and horses, in 
various instances, are understood to have been lost, which had 
been taken into service for the purpose of carrying expresses.’’ 
On this statement the following question is proposed: ‘ Will 
the law justify an allowance for horses, in cases of this descrip- 
tion, if the loss thereof happened! in any of the ways therein 
described, and their owners were engaged in the service of the 
United States, in the campaign, either as drivers of the teams, 
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bearers of the expresses, OF otherwise 7 and can the harness be 
considered as equipage ?”’ 

The law, in my judgment, authorizes Gis aanees for horses 
lost without any fault or negligence on the part of their owners, 
in whatever service they may have been employed, during the 
campaign, in the following cases:. 

1. When lost in battle. 

2. When wounded in battle, and afterwards dying of such 
wounds, while yet in the public service. 

3. When dying, unavoidably abandoned, or lost, while in 
the public service, in consequence of the failure of the United 
States to supply sufficient forage. 

4. When lost, because the rider was dismounted and sepa- 
rated from his horse, and ordered to do military duty on foot, 
at a station detached from his horse. 

I¢ authorizes an allowance for necessary oquipage in the 
following cases: 

1. When actually lost in battle. 

2. When lost in consequence of the loss of a horse, ‘as 
aforesaid;’’ that is to say, when lost by reason of the loss of 
the horse to which it belonged, in any one of the several ways 
above stated. 

Whether harness can, or cannot, be considered as equépage, 
is a question of fact and military science, rather than a ques- 
tion of law; but I suppose it should be so considered. 

The third question is embraced.in my answer 4o the last. | 

The third proviso of the first section, which forms the sub- 
ject of the fouréh question, must, in my judgment, receive 
the like construction as that given by the Attorney General to 
the corresponding proviso annexed to the act of the 4th of 
May, 1822, from which act the three provisions annexed to 
the first section of the present law were evidently taken. No 
claim, therefore, can be allowed, until the requisite evidence 
shall have been produced, showing the number of horses lost, 
the time when lost, and the name of the owner. 

I am, sir, &c., &c., 
B..F. BUTLER. 

To the Szorerary or War. 
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WHEN PUBLIC OFFICERS MAY BE TREATED AS GARNISHEES. 


in the States where the garnishment or trustee process is in general use, it may 
be resorted to to compel the appearance of officers of the army and other 
agents before the civil tribunals, to account for money due from them where 
they have become personally liable, and where ey hold sands for the par- 


ticular purpose. 


ATTORNEY GengraL’s OFFICE, 
August 5, 1834. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 31st ultimo, transmitting a communication from 
the Colonel of Ordnance, in which was enclosed a letter from 
Captain Hills, who requests the opinion of the Attorney Gen- 
eral of the United States on the question: ‘‘Whether an offi- 
cer of the army, or other agent of the United States, can be 
served with a garnishment or trustee process, to compel him 
to appear before the civil tribunals to account for wages or 
other moneys due from said officer, or agent, to any individual 
employed by such officer or agent, on works erecting by, or 
on the property of, the United States ?’’ 
_/The circumstances which have given rise to this question 
mot being reported by Captain Hills, it will not be in my 
power to give any uther than a very general reply to it; and, 
indeed, as it does not distinctly appear that its solution 
‘¢touches any matter that may concern the War Department,”’ 
it is doubtful. whether any official opinion can, with peopeety, 
be given by me. | 

The general rule of law, as understood in the State and 
Federal courts, and which, I presume, must also prevail in 
Florida, is, that a known public officer, or agent, who con- 
tracts on behalf of the government, in his official capacity, 
and without pledging his personal responsibility, is not per. 
gonally bound for the fulfilment of the contract so made by 
him; and it therefore follows that he cannot, in such cases, 
zightfully be subjected to suits of any description on account 
of such contracts. But he may bind himself by express stipu- 
jation; and where he exceeds his authority, or assumes to act 
in cases where he had no power, or improperly interferes to 
prevent the party from obtaining satisfaction from the govern- 
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ment, he will usually be held liable to damages. So, too, 
where moneys are placed by the government in the hands of 
an officer or agent, for the express purpose of enablmg him 
to fulfil a particular contract, and he refises to pay them over, 
he will. be: personally answerable;.and in those States or Ter- 
ritories in which the trustee process is in general use, it may 
probably be resorted to in such cases. 
Tam, sir, &c., &c., 
B. F. BUTLER. 
Fo the Szcrerary or Srartt. 





PENSIONS. TO WIDOWS. 


The widow ofa sailingmaster who died in 18f3, but not in consequence of disease 
contracted, or of injury received, while in the service, is not entitled to be 
placed on the pension list—the laws respecting the navy fund not making any 
provision for such a case. 


ATTORNEY GENERAL’s OFFIOR, 
October 17, 183%. 

Str: I have the honor to acknowledge the receipt of your 
letter of yesterday, in relation to the case of Mrs. Anne Steven 
son, who applies to be placed on the navy pension kist. 

It appears, from the papers accompanying your communica~ 
tion, that the applicant is the widow of Sailingmaster William 
Stevenson, who died in service im 1813, but not in consequence 
of disease contracted, or of injury received, while in the ser- 
vice; and the question arises whether, under the circumstances, 
the laws respecting the navy pension fund, now im force, entitle 
her to be placed on the pension list. 

By the act of the 3d of March, 1817, (Laws of U. S., vol. 6, 
p. 212,) pensions were granted. for five years to the widows and 
children of any officer, seaman, or marine, whe shall die, or 
shall have died since the 18th day of June, 1812, “in conse- 
quence of disease contracted, or of casualties or injuries re~- 
ceived, while in the line of his duty.”’ It is obvious that Mrs. 
Stevenson was not entitled to the benefit of this act, because 
her husband did not die in consequence of disease contracted, 
ox of casualties or injuries received ‘‘while in the line of his 
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duty.’’? . By the acts of the 3d of March, #819, (vol. 6, p. 399,) 
the 22d of June, 1824, (vol. 7, p. 213,) and the 28th of June, 
1832, (pamphlet -ed:, p. 32,) some supplementary provisions 
have been made; the effect of which, so far as the present 
question is concerned, was simply to continue the act of 1817, 
except that the second section of the act of 1832 extended to 
the widows of all those who may ‘have died by-reason of 
wounds received during the war.’? This enlargement of the 
pension list did not, however, include the case of Mrs. Steven- 
son, because her husband did not die by reason of any wound 
received during the war. The act of the 30th of June, 1834, 
(pamphlet ed., p. 90,) continues the benefits of the act of 1832, 
for another term of five years, to those who had theretofore had 
the benefit thereof; and also extended the same “‘ to the widows 
of officers, seamen, and marines, who have died in the naval 
service since the 1st day of January, 1824, or who may die in 
said service by reason of disease contracted, or of casualties by 
drowning or otherwise, or of injuries received while in the line 
of their duty.’’ This last provision fails also to reach the case 
of the present claimant; because her husband died before 1924, 
and not of an injury received while in the line of his duty. I 
am, therefore, of opinion that ag a soles is not ee 
to afford her any relief. . Ce ee 

I am, sir, &c., be., 
: B. F.. BUTLER. 

To the Szorerary or THE Navy. 





RIGHT OF BANK OF THE UNITED STATES TO WITHHOLD 
- ‘DIVIDENDS. 


The directors of the Bank of the United States are not justifiable in withhelding 
dividends on the stock of that institution owned by government, and to apply 
the same in satisfaction of a controverted claim against the latter for damagea, 
costs, and interest mpons a bill drawn on the government of France. 


ATTORNEY: GENERAL’s Orrice, 
7 | November 28, 1834. 
Sir: I have ceraived the correspondence and other docu- 
ménts transmitted to me with your communication of the 17th 
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ultimo, and, in compliance with your request, will now pro- 
ceed to state my opinion ‘‘as to the validity of the course pur- 
sued by the Bank of the United States’’ in withholding a por- 
tion of the dividends payable in the month of July last upon 
the stock of that institution owned by the United States, and 
in applying the same in satisfaction of a claim for damages, 
at the rate of 15 per cent., and for costs and interest upon the 
bill drawn in February, 1833, on the French government; 
which claim had been previously disallowed by the Treasury 
Department, and had not been provided for, nor in any other 
manner sanctioned or admitted, by any act of Congress.. 

In the letter of the president of the bank, addressed to your- 
self, and dated the 8th of July last, he states that he is in- 
structed to say that this course has been adopted by the board of 
directors, ‘‘not merely from a conviction of its obvious justice 
and propriety, but because it furnishes the best, if not the only 
mode of obtaining a judicial decision on the case by the proper 
tribunals.’? He also suggests that, ‘to procure such a deci- 
sion, the board will give every facility in their power; and that, 
if there is any other mode of submitting the rights of the re- 
Spective parties to the judicial tribunals more acceptable to you, 
any suggestion for that purpose will receive a prompt and re- 
spectful consideration.’’ * 

This vindication of the bank, in withholding the money in 
question, is thus, as I understand it, placed by its president 
on the double ground—first, that the course itself is a just and 
proper one; and, secondly, that, whether this particular step 
be a proper one or not, the original claim of the bank to dam- 
ages ought to be decided by the judicial tribunals, whose action 
is to be had upon the subject, by compelling the United States 
to sue for the money now retained; when the opposing claim 
of the bank will be presented for trial and decision, by way of 
set-off. 3 

I. Iam not aware that any case can exist, in a country ac- 
knowledging a government of law, in which it be obvi- 
ously just and proper for a party, claiming to be the creditor of 
another, to retain the money or other property of the latter with- 
out his consent, and against. his will, except where the law 
gives such creditor the benefit of a Hen; in which case he is 
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permitted to appropsiate the debtor’s money to the-payment of 
the debt, and to detain his other property until such debt shall 
be satisfied. Such a right, it is presumed, is intended to be 
asserted and relied on in support of the course adopted by-the 
bank; and the first point to be examined, therefore, is, whether 
that corporation has a-lien for the. oan and on the meneye m 
question ? 

It is proper, at the outset of this inquiry, to recur to the 
charter of the bank, for the purpose of ascertaining whether 
any such right can be derived from its provisions; it being a 
familiar rule in the law of corporations that those bodies have 
no other powers than such as are either expressly granted, or 
necessarily implied, in the acts creating them. The thirteenth 
article of the constitution of ‘the corporation is the only part of 
‘the charter which expressly authorizes the bank to withhold 
the dividends of.a stockholder; and the authority there given 
is confined to the case of “a failure in the payment of any part 
of any sum subseribed to the capital of the said bank by any 
person, co-partnership, or body politic;’’ in which event, it.is 
declared that the purty failing “‘ shail lose the benefit of any 
dividend which may have accrued prior to the time for making 
such payment, and during the delay of the same.’’” Whether 
this corporation weuid have had a lien on the dividends, in the 
particular case thus provided for, if the charter had been silent 
on the subject, it is not now material to inquire, because the 
provision above quoted is confined to delinquencies ‘‘by any 
person, co-partnership, or body politic,’’? and was evidently so 
penned for the purpose of excluding the United States from its 
purview; and, also, because the demand for which the lien 
is now claimed is not on a failure of the payment of enbecny 
tion moneys. 

Nor do I think it vety material to inquire whether, since Con- 
gress have expressly authorized the bank to withhold the divi- 
dends of a stockholder in one case, and in one case only, the 
right to do so isto be denied in every other case; although 
there is certainly some ground for such an argument. On the 
contrary, I shall eoncede, for the purpose of this opinion, that, 
as between itself and its ordinary stockholders and dealers, this 
corporation is entitled to the same liens and other legal advant- 
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ages, in respect to debts and damages claimed by it, as private 
bankers or the State banks. 

‘By the law of lien, as it exists in England and the United 
States, private bankers have a general lien on all moneys and 
securities deposited with them, for the balances of accounts 
and other. actual debts, and for acceptanees and other engage- 

¢ ments made in consideration of deposites. The State banks, 
and other moneyed corporations in this country, are undoubt- 
edly entitled to the like general lien; and it is usually un- 
derstood to extend, in respect to debts actually due, to dividends 
on their stock. Such, at least, appears to be the law in New 
York and Massachusetts: in each of which States it has been 
decided by the State courts that dividends on stock might, 
without any express provision in the charter, or any specific 
by-law on the subject, be applied by the company declaring 
them to the discharge of debts actually due from the stock- 
holder. (Bates vs. New York ‘Insurance Company, 3 Johns. 
Cas. 238; and Sargeant vs. Franklin Insurance Company, 8 
Pickering, 90.) The bill on the French government. having 
been drawn in that part of the District of Columbia in which 
the law of Maryland prevails,.must be decided, so far as it may 
depend on the local laws, by the law of. that State; but the 
question whether the bank, supposing its claim fo be a valid 
one, could rightfully adopt, for the satisfaction of that claim, 
the course -it has pursued, must depend, as to local laws, on 
the law of Pennsylvania: in which latter State this part of 
the case has exclusively arisen, and in which the trial, provi. 
ded a suit shall be commenced, will be had. In this State, 
from the careful manner in which the right to withhold the 
dividends of stockholders indebted to banks has been given to 
those institutions by the general statutes on the subject, it 
would seem to have been thought necessary that the right to 
retain dividends in satisfaction of debts due to a corporation from 
its stockholders should be eno conferred by the legislative 
authority. 

But, whatever may be the rights of the Bank of the United 
States in respect to the dividends of ordinary stockholders ac- 
tually indebted to the corporation, the present: case is distin- 
guished by circumstances fatal to the suppused lien. 
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The stockholder whose dividends have been withheld is not 
an ordinary sorporator; the corporation -itself, considered in 
reference to that stockholder, is not am ordinary corporation; 
and the act in question is not to be decided by the rules which 
would govern inordinary cases. The chief object of Congress 
in incorporating the Bank of the United States, so far as their 
design can be ascertained from their debates and other proceed- 
ings, was, to create an instrument or agent to be employed in 
the collection and disbursement of the public revenue, and in 
other fiscal operations of the government. And in the legisla- 
tive discussions which, from 1791 to the present day, have 
been had upon this subject, as well as in the decision of the 
Supreme Court in the case of McCulloch vs. the State of 
Maryland, (4 Wheaton, 316,) the powers of raising, collecting, 
and disbursing the public revenue, of borrowing money on the 
credit of the United States, and of paying the public debt, have 
been principally relied on as those which were supposed more 
clearly than any others to include the implied power to incor- 
porate a national bank. ‘The corporation, then, considered in 
its relation to the United States, is emphatically their agent; 
and the public money invested in its stock must be deemed to 
have been so invested for the double purpose of rendering the 
agent more efficient and useful, and of securing to the gov- 
ernment a revenue therefrom. If this view be correct, it is im- 
possible that the bank can be entitled to a lien as against the 
United States, either in respect to the government stock, or to 
the dividends accruing thereon, or to any other public moneys 
which may come to its’ possession. All liens are founded on 
the legal relation of the parties, on agreement, either express or 
implied, or on the usage of trade; and a lien is never per- 
mitted where it would be inconsistent with the legal relations, 
or would violate the agreement or understanding of the parties. 
And, surely, nothing can be plainer than that the United States, 
in creating this fiscal agent—for the express purpose, among 
other things, of more effectually collecting and bringing into 
the treasury the moneys of the nation—could never have in- 
tended that the agent should have the power of detaining those 
moneys, and thus defeating one of the leading motives which 
led to its creation. This objection might be enforced, but I 
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do not know that it could be: made more intelligible, by any 
additional remark; and to my own mind, its distinct and per- 
spicuous announcement is all that seems sous | to secure 
to it a general assent. 

But, without reference to the nature of the Sonemtion , there 
is that in the character of the corporator whose dividends are 
withheld, which exempts them from the lien now asserted. 
The United States, in becoming a stockholder in the bank, 
have not parted with the character and immunities which be- 
long to the sovereign power, except so far as the same are ex- 
pressly relinquished. And as no express authority has been 
given to the bank to withhold, in any case, the dividends accra- 
ing on the public stock, its right to appropriate such dividends 
to its own use, under the notion of a ten, or of any other legal 
‘privilege, must stand upon the same ground as that of any 
other natural or artificial person owing allegiance to the govern- 
ment. 

It is a fundamental principle in public law—one, indeed, 
which yesults from the nature of sovereignty—that the sov- 
ereign power, no matter in whom it may reside, is not liable 
to be sued in the judicial tribunals by its creditors or others; 
except in those cases where, by the civil polity of the nation, 
provision is expressly made for this mode of obtaining justice. 
In the. United States no such provision exists in respect to 
claims for any debt or damages alleged to be due from the gov- 
ernment, (3 Story’s Com. 537—642;) and therefore no suit 
- could. be maintained by the bank against the United States, 
for the recovery of the damages in question. Its only direct 
remedy is by an appeal to Congress, who, under our constitu- 
tion, have the exclusive control of the public moneys. 

As a general rule, a lien can only exist in those cases in 
which a suit at law might be prosecuted by. the party asserting 
the lien against the owner of the money or other property de- 
tained. And as the United States cannot be sued for debts or 
damages incurred by them, it follows that no lien for any debt 
or damages can exist on their money or other property. 

On this foint I refer to the case of the United States vs. 
Barney, (3 Hall’s American Law Journal, 128,) before Judge 
Winchester, in the United States district court for the Mary- 
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land district, in 1809. The indictment charged the defendant 
with having wilfully obstructed the passage of the public: mail. 
The defendant set up in his defence, that he had fed the horses 
employed in carrying the mail for a considerable time; and that 
a sum of money was due him for food furnished before the 
time of their detention; a case which, as between individuals 
only, would clearly at common law have entitléd the party to 
a special lien. It was decided that the defendant was not jus- 
tified, on the principle of the common law, in ‘stopping the 
mail; for as the government could not.be sued, no lien could 
exist. 

In the course of this opinion, Judge Winchester states, as 
the ground of his decision, that ‘‘no other remedy exists for 4 
creditor of the government than an application to Congress for 
payment. A lien cannot be permitted to exist against the gov- 
ernment, for liens are only known or admitted in cases where 
the relation of debtor and creditor exists so as to maintain a 
suit for the debt or duty which gives rise to the lien, in case 
the pledge be destroyed, or the possession thereof lost: as in 
the case of a.carrier of the mail, he cannot sue for the hire, nor 
retain the mail, because he cannot sue; yet a carrier of private 
property may sue or retain, because government is not answer: 

able. Justice is the same, whether due from. one to a million, 
ora million to.one man; but the modes of obtaining that jus- 
tice must vary. An individual may suc and be sued. The 
United States cannot be sued. Suability is incompatible with 
the idea of sovereign power. The adversary proceedings of 
court of judicature can never be admitted against an independ- 
ent government, or the public stock or property. The ties of 
faith, public character, and constitutional duty, are the sure 
pledges of public integrity; and to them the public creditor 
must, and, I trust, with confidence may, look for justice. 
They. must not measure it out for themselves.”?’ The same 
general principles are also recognised in the cases of the Come 
monwealth vs. Matlack, (4 Dallas, 303,) and the United States 
vs. Wells, (2 Wash. C. C. R. 161,) to which I shall hereafter 
have occasion. to refer for another purpose. 

This doctrine is peculiarly applicable to the present case 
From the 17th of July, 1834, when the last semi-annual divi- 
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dend became payable, the bank must be deemed to have been 
in possession of so much money belonging to the government, 
and as holding it in the same manner, and subject to the same 
obirgations and liabilities, as any other receiver or depositary 
of public moneys. It may not have passed the amount in its 
books to the credit of the Treasurer of the United States; but 
its own omission to do an act merely formal, cannot alter the 
substance of the transaction, nor impair the rights of the gov- 
ernment. Though not technically brought into the treasury, 
this money was not the fess a part of the public treasure, and, 
as such, it must be protected trom lawless misapplication. 

The constitutional provision that “‘no money shall be drawn 
from the treasury, except in consequence of appropriations made 
by law,”’ was undoubtedly intended to secure to the national 
legislature the exclusive power of deciding how and when the 
public money shall be applied to the discharge of the expenses, 
debts, or other engagements or liabilities of the government. 
But this provision would be liable to be evaded and defeated, 
if the public money, whilst in the hands of receivers and depos- 
itaries, were not exempt from the claims, pretended or real, of 
those agents. To apply any portion of the public money to 
the satisfaction of a claim against the government, not sanc- 
tioned by any act of Congress, must be equally a violation of 
the spirit and intent of the constitution, whether the money 
has been formally brought into the treasury, or whether it be 
fying in the hands of a depositary. To give full effect to its 
provisions, the law of lien, and every other legal rule existing 
between individuals, which, in its practical operation, would 
produce such a result, must give way to the paramount effi- 
ciency and importance of the supreme law. 

But, independently of any constitutional provision, the result 
would be the same. Once establish the fact, that the money 
in question is the money of the nation, and its exemption from 
ordinary liens must necessarily follow. This exemption is not 
merely a prerogative; it flows from the nature and necessities 
of government, and is essential to the full attainment of the 
benefits intended to be secured by it. And there is even more 
necessity for extending it to moneys in the hands of collectors 
and depositaries which have not reached the public treasury, 
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than to those which, having been received into the treasury, 
are afterwards drawn from it, and intrasted to disbursing agents 
for the purpose of expenditure. It is, for the: most part, on 
means of the former description that the public estimates are 
founded, and the legal appropriations made; and all the fiscal 
arrangements of the nation would be liable to be defeated, if 
the agents employed to collect the public revenue were allowed 
to withhold it from the treasury, under the pretext of satisfying 
their own claims on the honor or justice of the nation. In the 
very case now before me, the dividends in question were a part 
of the ways and means enumerated in the estimates duly sub- 
mitted to Congtess for the present year, and were undoubtedly 
taken into account by that body in the appropriation made by 
them; and though the amount of public money now detained 
was not large enough to produce any very serious embarrass- 
ment, yet I perceive, in the correspondence submitted to me, 
an explicit declaration by the president of the bank, that the 
corporation has another claim against the government for com- 
pensation and indemnity, which is “reserved in full force, to 
be asserted at such time and in such manner as may hereafter 
be deemed expedient,’’ and under which it is possible that 
other moneys, and perhaps even the large amount of stock be- 
longing to the government, niay hereafter be withheld. Indeed, 
it is obvious that, if the course now adopted be warranted by 
law, it may, with great propriety, be pursued by the bank in 
respect to the claim it has reserved; and that all other receivers 
and depositaries of public moneys, or other property, will be 
equally at liberty, in like cases, to imitate the example. ‘ 
The principle, if sound, would also have included the dis- 
bursing; but, fortunately for this branch of the publie service, 
Congress, by the second section of the.act of the 3lst of Jan- 
uary, 1833, concerning the disbursement of public money, 
have expressly enacted, ‘‘that every officer or agent of the 
United States, who shall receive public money which he is 
not authorized to retain as salary, pay, or emoluments, shall 
render his accounts quarter yearly to the proper accounting 
officers of the treasury, with the vouchers necessary to the cor- 
rect and prompt settlement thereof, within three months if resi- 
dent in the United States, and within six if resident abroad;’’ 
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thus, by necessary implication, excluding all pretence for re- 
taining the public money for any outstanding demand, how- 
ever equitable or valid. And by the third section of the same 
act, it is further provided, that every disbursing officer or agent 
violating this enactment shall. be forthwith reported to the 
President, and promptly dismissed from the public service, 
unless he shall satisfactorily account for his default. ‘The 
first section of the. act of the 21st of March, 1809, amending 
the several acts for the establishment and regulation of the 
Treasury, War, and Navy Departments, also provides that all 
such officers ‘shall render distinct accounts of the application 
of the public moneys, according to the appropriation under 
which the same shall have been drawn; and that the sums 
appropriated for each branch of expenditure shall be solely ap- 
plied to the objects for which: they were respectively appro- 
priated, and to no other;’’? an enactment which plainly makes 
it unlawful for the persons embraced within its purview to ap- 
propriate the public. money to the discharge of their own 
claims, unless a distinct appropriation for that purpose shall 
have been made by law. Other provisions of the like nature 
might be referred to; but I will only mention, in addition, the 
prohibition contained in the act of the 25th of January, 1828, 
‘to prevent defalcation@on the part of the disbursing agents 
of the government, and for other purposes,’’ against paying to 
any person who is in arrears to the United States any money 
for his compensation ‘ until such person shall have accounted 
for, and paid into the treasury, all sums for which he may be 
liable.’? 

These.various statutory provisions are in affirmance of the 
preceding views; and they show very clearly that. Congress 
deem the unauthorized detention of the public moneys by the 
disbursing agents an offence so aggravated in its character, 
and so dangerous in its tendency, as to justify very severe and 
summary proceedings. And if they have not guarded the pub- 
lic treasure whilst in the hands of its original receivers and de- 
positaries with equal efficiency of regulation, the omission is 
doubtless to be ascribed to the belief that no one of those 
agents, however faithless in other respects, would attempt to 
sequester or detain it, under the pretext of satisfying a claim 
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never presented to Congress, nor recognised as valid by any 
department or officer of government; and ‘to the fact, that untl 
thie occurrence of the present:case,.no such attempt has ever 
been made; or, if made, brought to the notice of the legisla- 
ture. But if the measure now under review shall be ultimately 
sanctioned by the judicial tribunals, this omission of statutory 
provision will-no longer be safe. The whole revenue of the 
country will be exposed to such hazards’ as to call for prompt 
exertion of the legislative power. 

‘There are, however, various legislative provisions now in 
force in regard to the collectors of the customs and receivers of 
moneys on the sale of: public lands, which plainly imply that 
they have no authority to withhold from the treasury the 
moneys collected by them, except so far as expressly auther- 
ized by act of Congress. And the act of the 15th of May, 
1820, providing for the better organization of the Treasury 
Department, provides “that if any collector of the revenue, 
receiver of public money, or other officer, who shall have re- 
ceived the public money betore it is paid into the treasury of 
the United States, shall fail: to render his account, or pay over 
the same in the manner,.or within the time required by law, it 
shall be the duty of the First Comptroller of the Treasury to 
cause to be stated the account of such collector, receiver of 
public money, or other officer, exhibiting truly the amount 
due to the’ United-States, and to certify the same to the agent 
of the treasury,’’ who is authorizéd to issue a wartant of dis- 
tress against such delinquent officer and his sureties. The act 
then proceeds to prescribe the course to be pursued on the war- 
rant by sale of the goods and chattels and lands of the delin- 
quent and his sureties, and, in a certain event, by committing 
the delinquent to prison. . This enactment is also, by the third 
section of the act, extended to the disbursing officers; and, al- 
though provision is made for enabling any person who con- 
ceives ‘himself aggrieved’ by the issuing of any such warrant, 
to obtain an’ irjjunétion from a district judge upon a bill in 
equity, “‘ setting forth the nature and extent of the injury of 
which he complains,’’ yet no authority is given to the judge. 
to allow any other deductions than those to which the com- 
plainant shall be found to be equitably entitled under some. 
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legislative provision. ‘This act, and all. the other acts of Con- 
gress on the subject of the collection and safekeeping of the 
public revenue, seem to me to have been framed upon prin- 
ciples directly the reverse of those involved in the recent 
measure of the Bank of the United States. 

It would be easy to extend this topic by other pertinent re- 
marks; bat the utter incompatibility of a right in the public 
agent to appropriate to his own use, under any pretext, public 
property committed to his care, with the first principles of civil 
government and official duty, is too apparent to need further 
observation, 

But, independently of the weighty eonndemions above 
stated, there are other objections to the existence of a lien in 
the present case, which, though not equally important, are not 
less decisive. 

A factor, agent, or other person, to. whose hands money or 
other property is intrusted, upon a special agreement that the 
same is to be paid or delivered in a particular manner, or under 
an implied understanding to that effect, is not usually entitled 
to a general lien, even for debts subsequently contracted, and 
is never allowed to assert such a lien in respect to antecedent 
demands. The reasou is, because it would bea departure from 
the obligations (express or tacit, as the case may be) of the 
contract, and would operate as a fraud on the owner of the 
property, considering the peculiar relations of the bank to the 
government; and I think it must be generally conceded that 
the stock of the United States was originally invested, and has 
since been left in the bank, under the full understanding on 
both sides that the dividends accruing on it would be puncta- 
ally, and without deduction or charge, paid into the treasury. 
The rule now referred to is, therefore, fairly applicable. 

Again: where a person, acting as trustee or agent for another, 
fairly discloses the name of his principal, and the authority 
under which he acts, and where, by virtue of a contract made 
under these circumstances, within the scope of his authority, 
a debt or duty to a third person is incurred, the creditor is 
never permitted to assert a lien for such debt or duty on the 
property of the agent. In the whole transaction, connected 
with the draft on the French government, the United States 
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acted as trustees and agents.of the persons entitled to indem- 
‘nity under the treaty, as was fully known to the bank-‘when 
it received the bill; amd though it might with propriety rely 
on the ability and disposition of the United States, as parties 
through whose hands the moneys to be paid under the treaty 
were ultimately to pass, to make provision out of those moneys 
for eny just claim growing out of the transaction, yet it certainly: 
had no right to rely, and itis presumed did not rely, on the 
dividends, or othet fands exclusively belonging to the govern- 
ment, for the satisfiction of any such claim. The principle 
now stated is, therefore, also applicable to the present case. 

Once more: a general lien does not.extend to unliquidated 
demands; and, accotding to the law of Pennsylvanie, as will — 
appear in the sequel of this opinion, a claim for =e ona 
protested bill of exchange is sucha demand. . 

Other Hmitations of the law of lien, which forbid its ‘appli- 
cation to the present case, might also be mentioned; but f deem 
it unnecessary to pursue the subject further. 

II. I shall now proceed to answer the question, Whether, if 
a suit be brought by the United States to recover'the balance of 
the dividends withheld by the bank, the claim of the latter can 
be presented for trial and decision, by way of set-off to the 
demand of the plaintiffs in such suit? The very announcement 
of a pretension to set off this claim, considering that its validity 
and justice have never been sanctioned by Congress, that no 
provision has been made by Jaw for its discharge, and that it 
has always been a subject of controversy between the bank and 
the Executive, is certainly sufficiently novel to excite surprise, 
and much too important not to demand the most ‘serious con- 
sideration. It necessarily involves the assumption that, in the 
judgment of those who make this pretension, the judicial trib- 
unals are the proper functionaries to decide upon the justice 
and validity of the claim against the government; and, if the 
decision be favorable, to provide, through the medium of judi- 
cial forms, and without any aid from the legislative department, 
for its discharge. And this idea is, accordingly, quite promi- 
rent in the communication addressed to you on the 8th of J uly 
last by: the president of the bank. 

. . To this suggestion I cannot assent. The particular claim of 
the bank is one: of those demands which, had it even been 
¢ 
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allowed by the accounting officers when presented, could not 
have been paid out of the treasury, because no legal appropria- 
tion had then, or has yet, been made for it. In order to its di- 
rect payment in the asual manner out of the treasury, it is 
indispensable, according to the injunctions of the constitution, 
that a law should first be passed allowing the demand, and 
making provision for its payment. It follows, that any course 
of legal proceeding which shall have the effect to transfer from 
the legislature to the judiciary the authority to decide on this 
claim, and to apply the public money to its liquidation, with- 
out the sanction of a law previously passed, will plainly involve 
& palpable violation of the spirit, if not of the words, of the 
constitution. Now, it is a familiar maxim of law, founded on 
common sense and natural justice, and therefore very generally 
applied, that a party shall never be allowed to do tndtrectly 
what the law will not permit him to do directly. And the re- 
marks already made for the purpose of showing the incompati- 
bility of a lien on the money or other property of the govern- 
ment, with the meaning and object of the constitution, are 
equally applicable to this part of the case. 

I am not aware of any case in which ‘a credit or set-off has 
been allowed to a party sued by the United States, which was 
not covered by some special or general appropriation made by 
law; and it is very obvious that none can be allowed, except 
where such an appropriation has been made, without transfer- 
ring from the legislative department, to whom it exclusively 
belongs, the control of the public purse, and the power of dis- 
tributing its contents. In several recent cases, reported in 7th 
Peters, the Supreme Court have carned the right: of set-off in 
government cases to its utmost limits; but, in all of them, they 
proceeded on the ground that there were legal provisions which 
sanctioned the eredits claimed, and which provided funds for 
their discharge, although in some of them the accounting offi- 
cers required the special direction of the head of a department 
before the claim could be allowed. And, in one of those cases, 
the United States vs. Macdaniel, (7 Peters, 1,) it is expressly 
admitted by Mr: Justice McLean, in delivering the opinion of 
the court, ‘‘ that a claim which requires legislative sanction is 
not a proper set-off, either before treasury officers or the court.”” 

It would seem to be unnecessary, after an admission from 
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such a source, so explicit and decisive, to dwell longer on. this 
point; but as [ have come to the conclusion, upon a very full 
examination of this branch of the subject, that there are many 
other objections to a set-off in the present case, I shall praceed 
to state some of them atiength. I think it the more neces- 
sary to do this, because I am satisfied that considerable mig- 
apprehension prevails in regard to the nature and extent of the 
right of set-off in suits brought. by the United States oe 
persons indebted to them. 

Set-off differs from a lien, inasmuch as the former paibigs 
exclusively to the remedy, and is merely a right to insist, if 
the party thinks proper to do so, when sued. by-his creditor, 
on a counter. demand, which can only be enforced through the 
medium of judicial proceedings; whilst the latter is, in effect, 
a substitute for a suit. There is a natural equity that claims 
arising out of the same transaction should compensate each 
other, and that the balance only should. be recovered. But 
this natural equity does not require or authorize a set-off of the 
bank claim in the present case, inasmuch as this claim is not 
- for any debt or duty growing out of the acquisition, receipt, or 
possession of the government dividends. If, therefore, there 
be a right to set off this claim in the present case, it is strictly 
a legal right, and must derive its warrant from positive rules 
ef Jaw. 2 

We have no act of Congress defining the various cases in 
which set-offs may be allowed in actions pending in the courts 
ef the United States, either between the government and in- 
dividuals, or between individuals alone. By. the 34th seetion 
of the judicial act of 1789, it is provided ‘that the laws of 
the several States, except where the. constitution, treaties, or 
statutes of the United States shall. otherwise require or pro- 
vide, shall be regarded as:rules of decision in trials at common 
jaw in the courts of the United States, in cases where they 
apply.”’ And, by the process. acts of 1789, 1792, and 1828, 
the forms of process, and the forms and modes of proceeding 
in suits of common law, are to be the same as those used, at 
certain periods specified in the acts, in the supreme court of the 
State where the question arises, except where otherwise. pro- 
' vided by act of Congress or by rules of court. Under these 
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statutory provisions, the law of the State in which the trial 
may be had, and the practice of the courts of such State on 
the subject of set-off, are doubtless to be regarded as furnish. 
ing rules of decision for the national courts, except where 
the constitution, treaties, or statutes of the United States other- 
wise provide or require. And with this qualification, the law 
of set-off of the several States must be deemed obligatory on 
the courts of the United States. 

‘But, though Congress have not attempted to regulate this 
subject by any general rules, they have by the 3d and 4th sec- 
tions of the ‘‘ act to provide for the settlement of aceounts be- 
tween the United States and receivers of the public moneys,’?’ 
passed on the 3d of March, 1797, imposed some restrictions 
on set-offs in suits against public debtors. The 3d section of 
this act provides ‘‘that where suit shall be instituted against 
any person or peisons indebted to the United States as afore- 
said, it shall be the duty of the court where the same may be 
pending, to grant judgment at the return term, upon motion, 
unless the defendant shall in open court (the United States at- 
torney being present) make oath or affirmation that he is equit- 
ably entitled to credits which have been, previous to the 
ecmmencement of the suit, submitted to the consideration of 
the accounting officers of the Treasury, and rejected, (specify- 
ing each particular claim so rejected in the affidavit,) and that 
he cannot then come safely to trial.’ The fourth section de- 
clares ‘‘ that, in suits between the United States and individ- 
uals, no claim for a credit shall be admitted upon trial, but such 
as shall appear to have been presented to the accounting ofticers 
of the Treasury for their examination, and by them disallowed 
in whole or in part, unless it shall be proved to the satisfaction 
of the court that the defendant is, at the time of the trial, in 
possession of vouchers not before in his power to procure; and 
that he was prevented from exhibiting a claim for such a credit 
at the Treasury, by absence from the United States, or some 
unavoidable accident.’’ These are all the provisions on the 
subject of set-offs to be found in the acts of Congress; and 
these, it is very obvious, were intended not to enlarge, but to 
limit the right of set-off in suits between the government and 
persons accountable for public moneys. They undoubtedly 
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imply that defendants in such suits might, in certain cases, be 
entitled to set-off, against balances ascertained and certified by 
the accounting officers of the Treasury, claims for credits re- 
jected by those officers. But they do not profess to define the 
nature of those credits, except that the section requiring the 
defendant to make oath that he is equitably entitled to the 
credits claimed by him warrants the inference that claims of 
merely a technical legal character are not to be allowed as set- 
offs, but only such as are actually founded in equity and justice. 

ln the present case, the claim of the bank has been presented 
to the accounting officers of the Treasury; though, as no ac- 
count existed to which it could be referred, nor any appropria- 
tion for its payment, nor any legislative sanction to justify its 
allowance, the application to the accounting officers was neces- 
sarily followed by a rejection. They could not have allowed 
it without a palpable breach of duty. For the present, how- 
ever, it may be taken for granted, for the purposes of this part 
of the case, that if a suit be brought for the recovery of the div- 
idends, the preliminary affidavit required by law will be sea- 
sonably filed. The formal requisites will, therefore, have been 
complied with; but the material question, whether the claim 
can be allowed as an offset, will still remain. Before this ques- 
tion can be decided in the affirmative, it must appear, first, 
that the claim of fifteen per cent. damages is valid and eqitita- 
ble; secondly, that, by the law and the practice of Pennsylva- 
nia, (in which State the trial must be had,) claims of this nature 
may be ‘set off; and, thirdly, that there is nothing in the con- 
stitution, treaties, or laws of the United States, to render the 
State law inapplicable. ‘The first of these points has already 
been determined (so far as the Attorney General is competent 
to decide it) against the bank, by the opinion of my immediate 
predecessor in office, as stated to the Treasury Department in 
his communication of the 24th of May, 1833. ‘The reasons on 
which that opinion was founded were not then explained; but 
you will find them fally stated in the accompanying correspond- 
ence between Mr. Taney and myself, which I have the honor; 
in compliance with your request, herewith to transmit to you. 
And although you have not requested my opinion on this 
point, yet, to prevent misapprehension, I think it proper to 
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state my entire concurrence in the reasoning and conclusions 
contained in the letter of Mr. Taney. If these views-are cor- 
rect, itis obvious that the set-off must necessarily be rejected. 
But, suppose the court before which the-trial is had should 
come to a different conclusion, and that the legality and justice 
of the claim should be satisfactorily established: will the law 
of Pennsylvania allow it to be set off? After a careful exam- 
ination of the statutes and judicial decisions of that State, I 
have no hesitation in answering this question in the negative. 

The laws of Pennsylvania .on the subject of set offs, like 
that of the other colonies, was originally the same with the 
English common law as it existed at the time of their settle 
ment. At common law, no deduction or set-off could be made 
from the plaintiffs demand for any debt, damages, or duty 
claimed by the defendant, unless the latter arose out of the 
same transaction or subject-matter with the former, and unless 
the opposing claims were thus directly connected with each 
other. Distinct and independent demands'could only be sued 
for by the respective parties in separate actions. This rule of 
the common law was afterwards varied, and the right of set-off 
extended, for the benefit of defendants, by statutes passed ig 
the reign of George I]. 

In the mean time, however, several of the colonial legisla 
tures, anticipating the. parent country in the improvement of 
this branch of the law, (and, among others, the assembly of 
-Pennsylvania,)-had, by their own acts, extended the law of set- 
off, discount, or defalcation, (for it is known by each of these 
names,) much farther than it was subsequently. curried by the 
English Parliament. The colonial act of Pennsylvania, passed 
in the year of 1705, and yet in force, provides, that ‘if two or 
more dealing together be indebted to each other upon bonds, 
bills, bargains, promises, accounts, or the like, and one of them 
commence an action in any court of this province, if the de- 
fendant cannot gainsay the deed, bargain, or assumption upon 
which he is sued, it shall be lawful for such defendant to plead 
payment of all or part of the debt or sum demanded, and give 
any. bond, bill, receipt, account, or bargain in evidence.’’— 
(Purdon’s Digest, 177.) And provision is also made for such 
verdict, for the plaintiff, for part of his demand; or for the de- 
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fendant generally; or for the defendant, certifying the amount 
overpaid, as the ease may require. 

The courts of Pennsylvania, in order to prevent circuicy of 
action and needless expense, have given to this law a very 
liberal construction; but I find no adjudged. case which would 
sanction, in a case like the present, the set-off of such a claim 
as the one now under consideration. On:the contrary, several 
decisions are meported, which appear to me-to. be decisively 
against it. 

1. The supreme court of Pennsylvania have decided.i in the 
case of Middleton and Harrisburg Turnpike Company vs. Wat- 
son’s administratrix, (1 Rawle, 330,) that an agent sued for 
moneys received by him for the use of his principal, cannot be 
allowed to set off moneys expended by him in the payment of 
debts against his principal, without showing: a special authority 
for that purpose. In delivering the opinion of the court, Judgs 
Rogers hoids the following language: ‘“‘'The defence is, that 
the money was expended by the agent in the purchase of debts 
of the cémpany; and. this, the administratrix contends, is a 
legal set-off against the demands of the plaintiff. The relation 
of principal and agent is well settled; as long as the agent acts 
‘within the scope of his authority, and no longer, he is pro- 
tected. It was the duty of Watson to collect and pay over the 
funds as they. came to his hands. It was for the company to 
‘direct the application of the moncy, when in the. treasury, or 
under their control, to the discharge of their debts, the repair 
of the road, or whatever purposes they might suppose ‘mest 
beneficial to the corporation. ‘This they have been prevented 
from doing, by an assumption of power by'their. agent, and a 
misspplication of the funds of the company. If such a breach 
of trust shquld be permitted, it would, in practice, lead to great 
abuses, by introducing a scene of peculation and fraud the 
most disastrous, and of the most secret and dangerous nature.”’ 
The soundness of these principles is too obvious to require 
comment. They are in unison with the enlightened morality 
of the civil.law on the same subject. ‘‘ There are sone debts,”’ 
says Pothier, (Treatise on Obligations, part 3, chap. 4, of com. 
pensation, {or.set-of,] § 1,) * = which the debtor cannot 
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1. In the case of spoliation, no compensation can be op- 
posed against the demand for the restitution of the things of 
which any person has been plundered, according to the well- 
known maxim—spoliatus ante omnia restituendus. 

‘© 2. A depositary is not admitted to oppese any compensa- 
tion against a demand for the restitution of the deposite.”’ 

1. The remarks made under the first head, upon the relations 
which exist between the bank and the government, and in re- 
spect to its character and responsibilities as a depository of pub- 
lic moneys, so far as respects the moneys in question, will be 
sufficient to show the application of these principles to the pres» 
ent case. 

2. The courts.of Pennsylvania have recognised the distinc- 
tion above noticed, between the cases of individuals and those 
between individuals and the government; and, on the ground 
of this discrimination, have excluded, in government cases, 
claims for set-off growing out of other independent transactions. 
In the Commonwealth vs. Matlack ; (4 Dallas, 303,) the defend- 
ant, who had been clerk of the Senate, was sued for the recov- 
ery of moneys paid to him to defray the contingent expenses 
of that House. Upon the trial, the defendant proved that he 
had expended, for the use of the Senate, considerably more 
money than he had received; and he claimed a verdict for the 
amount of his advances, and, also, for a certain retrospective 
compensation to which he claimed to be entitled by virtue of 
an act of Assembly. But, after argument, the court declared 
‘‘that the defendant could not indirectly recover from the State 
a substantive, independent claim, by way of set-off, any more 
than he could directly recover a debt due from the State, by 
bringing a suit against her; that the present action was brought 
to compel an account for money received for the use of the 
Senate, in which the defendant, if he proved that the money 
received was so applied, would be entitled to a verdict; but 
that, even then, he could not be entitled to a verdict for the 
amount of his advances, which the Senate alone was compe- 
tent to allow.’’ Only a general verdict for the defendant was 
therefore recorded. The case of the United States vs. Wells, 
(2 Wash. C. C. R., 161,) recognises the same principles; and 
from the nature of the case, as well as from the court in which 
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it was decided, (the circuit court of the United States for the 
Pennsylvania circuit,) is peculiarly pertinent .to the present dis- 
eussion. -The action was brought to recover a balance due 
from the defendant, as a collector of the excise duties. He had 
been an active officer in resisting the opposers of the excise law 
in the western counties of Pennsylvania; and, in consequence 
of his activity, his house had been burnt by the insurgents, 
and other isjuries had been done to his property. By an act 
of Congress passed in 1795, upwards of eight thousand dollars. 
was placed at the disposal of the President, to aid such of the 
officers of government and citizens, who had suffered losses in 
their property by the insurgents, as in his opinion stood in need 
of assistance. The President appointed commissioners to view 
and value these losses, who had reported that the defendant, 
among others, had suffered to a considerable amount. He re- 
eeived seven or eight hundred dollars—much less than the sum 
mentioned in the report. The subject of full compensation 
was afterwards brought before Congress, and a favorable report 
made by. the Secretary of the Treasury; to whom the subject 
was referred; which was rejected by the Committee of Claims. 
The :defendant, on the trial, claimed the difference between 
the estimated value of his losses and the sum received, to be 
considered by the court and jury as so much paid by him to 
the United States, in part of what: was demanded from him in 
the action. He also claimed to be entitled to one-half of cer- 
tain penalties incurred by persons. against whom he had in- 
formed, but who were released from those penalties by the 
general amnesty granted by the government. Both points 
were decided against the defendant; and Judge Washington, 
in delivering the opinion of the court, held the following laa- 
guage: ‘‘Neither of these claims on the part of the defendant 
can be supported, The first is made upon the generosity of 
the government, which ‘might be very proper if presented to 
the legislative branch of the government, in its real character 
of an imperfect obligation. But the attempt to enforce it in a, 
court of justice cannot poseibly succeed. It-could not be coun- 
tenanced, even against an individual. Let the defendant's 
counsel call it by what name they please, it is nothing more 
nor less than to set eff a claim uf damages sustained by a public 
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officer against the government. An appeal has been made to 
the. liberality, and, we think, the justice of the proper depart- 
ment; which did not succeed. Iti is Enpossitie for us to assist 
the defendant.” 

He also remarked that “the claim of the penalties was quite 
as unfounded. At most, it was only a claim for damages, 
which, being unliquidated, could not be set off.”’ 

III. The courts of Pennsylvania have also, in the construc- 
tion of their statute, adopted the rule (which, I believe, univer- 
sally prevails where set-offs are allowed,) of refusing to allow 
the set-off of debts not due to and from the respective parties, 
in the same right ih which they sue or are sued. Thus, a 
person suing in his own right, for a debt exclusively due to 
himself, is not liable to have deducted from such debt a claim 
existing against him as a trustee, and for which he has not 
made himself personally responsible. The justice of this rule 
is too apparent to need remark; and the observation made un- 
der the former head, as to the fiduciary character sustained by 
the United States in the drawing of the French bill, and the 
obvious fact that, in a suit to be brought for the dividends, 
they would prosecute in their own right, and for a debt ex- 
clusively their own, will show the application of this rule to 
the present case. : 

“IV. Another limitation to the right of set-off, adopted by the 
courts of Pennsylvania, which also prevails in the other States 
and in England, is, that unliquidated damages cannot ‘be the 
subject of set-off, unless they arise from a breach of the very 
contract on which the plaintiff sues, or are otherwise immedi- 
ately connected with the cause of action. The case of the 
United States vs. Wells, above cited, is an authority for- the 
general rule; and many other decisions to the like effect might 
be cited from the reports of the State courts. In the application 
of this rule, the very point under discussion has been consid- 
ered and decided in a Pennsylvania case, by the circuit court 
of the United States for the third circuit. refer to the case 
of Armstrong vs. Brown (Washington’s Circuit Court Reports, 
34,) in which it was ruled by Judges Washington and Peters 
‘that the drawer of a bill which was protested, having paid 
twenty per cent. damages thereon, (the law of Pennsylvania 
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allows twenty per cent. damages,) cannot, in an action against 
him by the acceptor on another account, off-set them against 
the acceptor, who had funds in his hands to have paid, the 
bill, because they are unliquidated damages.’’ This decision 
was reiterated and followed in the same court, in the case of 
De Tastet vs. Croussillat (ibid. 504.) : 

It seems, therefore, to be very plain, that if this case were 
to be exclusively decided by the law of Pennsylvania, that 
law, liberal as it. is on this subject, would not allow the pro- 
posed set-off. Butevenif the law of Pennsylvania were other- 
wise, there-are several statutory provisions of the United States. 
which forbid the set-off in question, and which. must of course 
prevail. 

The statutory provisions partiodiadly applicable to this sub-. 
ject, to which I now think it needful to refer, are the act of the 
3d of March, 1795, ‘for the more effectual recovery of debts 
due from, individuals to the United States;’’ the third and 
fourth sections of the act of the 3d of March, 1797, above quo- 
ted; and the first section of the act of the 3d of March, 1809, 
also above quoted.. When the third and fourth sections of the 
act of 1797 are considered in connexion with their context, and 
with the act of the 3d.of March, 1795, to which they are sup- 
plementary, | confess I do not perceive how it can be doubted 
that the credits spoken of in those sections are those credits,. 
and those only, which are properly connected with, and ap- 
plicable to, the subject-matter of the particular account, for the 
balance of which the suit is brought. The first section of the 
act of 1795 authorizes the Comptroller to issue a notification to 
any person who has received moneys for which he Is account- 
able to the United States, requiring him to render to the Au- 
ditor of the Treasury, within a specified time, all his accounts 
and vouchers for the expenditure of the said moneys; in de- 
fault whereof a suit is to be commenced. The second section 
prescribes the mode of serving the notification; and when the 
accounts are duly rendered, directs the Auditor to proceed ‘to 
liquidate the credits to be passed for the said accounts, and to 
report the same to the Comptroller, with a particular list of 
any claims which shall have been disallowed by him.’’ Pro- 
vision is also made for a hearing before the Comptroller,.on 
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the claims disallowed on the “ suspended credits,’? upon for- 
mal notice to the claimant; and where this course of proceed- 
ing is pursued, the decision of the Comptroller, if against the 
claimant, is declared to be final and conclusive. The law of 
1797 was apparently intended to authorize the accounting offi- 
cers to dispense with the formal notifications required by the 
act of 1795, and has led to the practical abrogation of the former 
mode of proceeding; but whenever credits are spoken of in the 
act of 1797, that term, as I conceive, is used in the same sense 
as before. It is certain that the accounting officer cannot law- 
fully allow, in the settlement of any particular accounts, any 
credits not appertaining to such accounts; and there would 
seem to be no propriety in requiring, as an’ indispensable pre- 
requisite to a credit on the trial, that the party shall have pre- 
viously presented his claims to the accounting officers for their 
examination and decision, and shall have obtained such de- 
cision, unless the claims so to be presented were to be of such 
a nature that the accounting officers, if satisfied as to their 
validity, might, under their general authority, (or by the special 
direction of the head of the department,) where such direction 
is required, lawfully settle and credit them to the party. In 
other words, the same limitation as te their general nature 
must be applied to credits claimed at. the trial, which would 
have been applied to credits claimed before the accounting offi- 
cers; the object being to enable the judicial tribunals to review 
the decisions of the accounting officers on claims within the 
jurisdiction of those officers, and to correct them if erroneous; 
and not. to authorize those tribunals to make allowances for 
claims without such jurisdiction. Any other construction of 
these sections renders them not only quite unnecessary and 
useless, but repugnant to the laws and usages in force at the 
time of their enactment. 

- But, if any room for doubt could exist as to the original con- 
struction of these sections, I think it must be removed by the 
first section of the act of the 2d of March, 1809, which ex- 
pressly enacts, “that all warrants drawn by the Secretary of 
the Treasury on the Treasurer shall specify the particular 
appropriations to which the same are to be charged; and the 
moneys paid by virtue of them shall be charged to such appro- 
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priation in the books kept in. the Comptroller’s office.’’. .The 
same section also provides that .“< the officers, agents, or other 
persons, receivers of public moneys, shall render distinct ac- 
counts of the application of such moneys, according to the 
appropriation under which the same shall have been drawn,”’ 
and ‘‘ that the sums appropriated by law for each branch of 
expenditure in the several departments shall be solely applied 
to the objects for which they were respectively appropriated, 
and to no other.’’ In all cases, therefore, where the moneys 
sought to be recovered have been received from the treasury, 
the credits to be allowed on the trial must be strictly confined 
to the same general subject with the cause of action; as, other. 
wise, the explicit injunctions of the law of 1809 will be evaded 
and defeated.. For whenever, in ‘the settlement of any given 
account, a credit is allowed, whether by the accounting officer, 
or through the medium of set-off, for disbursements, services, 
or claims, which, though just in themselves, belong to another 
head of appropriation, it is plain that the provision just recited 
will be violated; and that the moneys appropriated to a par- 
ticular object, so far from being ‘‘ solely applied to that object, 
and no other,’’ will have been appropriated to other purposes. 
If L am right in this view of the object and effect of the several 
statutory provisions to which I have referred, it will follow 
that to all the former objections there is also to be added, as 
resulting from the statutes, the decisive objection that the claim 
for damages in the present case is not, within the meaning of 
the acts of Congress, a claim for any such credit as can be ad- 
mitted on the trial; because it does not belong to the same 
general subject with the cause of action, but grows out of other 
and independent transactions. 

. Lhave been the more particular in stating the grounds of 
this objection, from an apprehension that some remarks of 
Mr. Justice Story, in delivering the opinion of the Supreme 
Court in the case of the United States vs. Wilkins, (6 Wheaton, 
135,) might otherwise seem to warrant a contrary opinion. In 
that case, the defendant, an army contractor, was to be paid 
for rations delivered under his contract, in certain cases, four- 
teen cents each; in certain other cases, eighteen cents anda 
half each; and in another class of cases, the price was to be 


688 HON. BENJAMIN F. BUTLER 
Right of Bank of the United States to withhold Dividends. 


subsequently agreed on. He received from the treasury cer- 
tain moneys, on account of this contraé¢t, under appropriations - 
applicable to it. In. the adjustment of his accounts, the ac- 
counting officers allowed him only the. lowest contract price 
for considerable quantities of rations alleged by him to have 
been delivered at such places and under. such circumstances 
as to entitle him, in some instances, to a higher price to be 
agreed on, and in other cases to the eighteen cents and a half; 
but his claim to these enhanced credits was rejected, and 
such deductions made in the price charged by him as to reduce 
the rations to fourteencents each. It was to recover the balance 
of public moneys’ which, according to the account as thus 
settled; still remained in the defendant’s hands, that the action 
was brought. The defendant, on the trial, produced the con- 
tract, together with the proper evidences of the treasury settle- 
ment; and undertook, by evidence and otherwise, to show 
that, under the contract, he was entitled to the prices charged 
by him, and that the deductions and disallowances were 
therefore improper and unjust. Among the questions certified 
by the court below, the fourth was as follows: ‘‘If the de- 
fendant be entitled to any of the above sums, can he be per- 
mitted to claim a verdict for them in this suit?”? After ob- 
serving that the answer-to this question might materially de- 
pend on the construction of the act of Congress of the 3d of 
March, 1797, Mr. Justice Story quotes the 3d and 4th sections 
of the act, and then makes the following: observations: ‘‘ The 
terms of these sections are very broad and comprehensive. 
The 3d section manifestly. supposes that not nierely legal, but 
equitable credits, ought to be allowed to debtors of the United 
States by the proper officers of the treasury; and the 4th see- 
tion prohibits no claims for any credits which have been dis- 
allowed at the treasury from being given in evidence by the 
defendant at the trial. There being no limitation as to the 
nature and origin of the claim for a credit which may be set 
up in the suit, we think it a reasonable construction of the act 
that it intended to allow the defendant the full benefit at the 
trial of any credit, whether arising out of the particular trans- 
action for which he was sued, or out of any distinct and in- 
dependent transaction, which would constitute a legal or equi- 
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table set-off, in whole or in part, of the debt sued for by the 
United States. The object of the act seems to be to liquidate 
and adjust all accounts between the parties, and to require a 
judgment for such sum only as the defendant, in equity and 
justice, should be proved to owe to the United States. If this 
be the true construction of the act, (which we do not douht,) 
the defendant might well claim a credit in this suit for the 
suns due him, even if they had grown out of distinct and in- 
dependent transactions; for he is legally, as well as equitably, 
entitled to them. But even if this construction of the act were 
doubtful, upon the facts of this particular case, as far as we 
can gather them, we should have probably come to the same 
result. This suit seems to have been brought by the United 
States for the money-price of certain provisions received by 
the defendant under the articles of agreement. The real object 
of the suit is, therefore, to procure an account and settlement 
of that claim. It forms an item in the general account between 
the parties, like every other advance made by the government 
to the defendant; and, independent of any statute provisions, 
the defendant would have a right to show that he had accounted 
for the yalue of such advance by delivering the equivalent pro- 
visions for which it was originally made. In this view, also, 
the fourth question might be answered in the affirmative.”’ 
This last position of the learned judge is certainly correct; 
and on this ground the decision was unquestionably right. 
The credits claimed grew out of the very subject-matter on 
which the suit was founded; and, had the accounting officers 
allowed them, would have gone to the same head of appropria- 
tion under which the moneys paid to the defendant had been 
drawn. And so, too, though credits rejected at the treasury 
were, in this case, ultimately allowed under the decision of 
the court, those credits were’still applied to the object for which 
they had been appropriated, and to no other. 

It will have been seen, from my prior remarks, that I do not 
concur in the suggested construction of the act of 1797; and, 
more especially, that, instead of regarding it as a‘ substantive 
enactment, defining and enlarging the law of set-off, I consider 
‘it as imposing restrictions on-the right of the party and the 
power of the court, and as intended to confine set-offs, in gov- 
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ernment cases, to credits appertaining to the same general ac- 
count which forms the subject-matter of the suit, and to those 
only which the accounting officers might, either under their 
general authority or by special direction from the head of the 
department, lawfully have allowed. Some of my reasons for 
thus dissenting will appear from the observations already made; 
and I forbear to pursue the point, because, as the decision in 
the case of Wilkins does not depend on the validity of this 
construction, but may be sustained by other and indisputable - 
reasons, that part of the opinion which relates to the act of 
1797 may well be regarded as merely a dictum. 

It is also proper to state that this part of the case does not 
appear to have been very fully discussed at the bar; and that 
the act of 1809, above quoted, was not referred to in the argu- 
ment, and, therefore, probably escaped the notice of the court. 
May I not add, that, had this latter act been known to and 
fully considered by them, it would surely have led to some 
qualifying remarks; that the learned judge who spoke for them 
would, at least, have confined the right of set-off to credits 
growing out of transactions which, though technically distinet 
from that for which the party was sued, were yet really con- 
nected with the same subject, and embraced within the same 
general head of appropriation? 

Before I quit the case of the United States vs. Wilkins, I 
will also observe, that, although the dictum quoted has been 
cited by the court, and to some extent recognised in the sub- 
sequent cases of the United States vs. Ripley, (7 Peters, 25,) 
and the United States vs. Fillebrown, (7 Peters, 48,) yet it will 
be found, on a careful examination of these latter cases, that 
they contain nothing in opposition to the views above presented. 
In the case of Ripley, the claim to credits was overruled by 
the court; and in that of Fillebrown, as well as that of the 
United States vs. Macdaniel, (7 Peters, 1,) the credits allowed 
were for extra compensation and commissions in the discharge 
of the trusts by virtue of which the moneys sued for were 
received. The credits claimed, whatever other objections might 
be made to them, did not grow out of distinct and independ. 
ent transactions. 

Upon the whole, I am of opinion, on the several grounds 
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and for the various reasons above stated, that the deduction 
by the bank, from the government dividends, of the controvert- 
ed claim of that institution against the United States, and the 
retaining of the moneys so deducted, are unauthorized by law; 
and that, in a proper suit to be instituted for such moneys, * 
the United States will be entitled to recover the whole amount 
thereof. 
I am, sir, &c., &c., 
B. F. BUTLER. 
To the Secretary of THE TREASURY. 





PAYMENT OF THE GEORGIA CLAIMS. 


Payment of the claims of the citizens of Georgia under the Creek. treaty of 1821, 
and the law concerning them passed June 30, 1834, may be made by the Presi- 
dent to the State of Georgia for the use of the claimants. 

The President may lawfully authorize the proper officers of the government 
of Georgia to settle and adjust these claims, and may impose any limitation 
or restriction he may judge reasonable on the receipt of claims, so as to bar 
any which may not have been presented either to the proper authorities of 
that State, or to the persons appointed by the United States to make the in- 


vestigations. 
ATTORNEY GENERAL’S OFFICE, 
December 20, 1834. 


Str: Having considered the several questions proposed to 
me in your communication of the 24th of October last respect- 
ing the claims of the citizens of Georgia under the Creek treaty 
of 1821, and the law concerning those claims passed on the 
30th of June last, I shall now proceed to answer them in their 
order. 

1. In my opinion, it is competent for the President to cause 
the payments under the late law to be made to the State of 
Georgia, for the use of the claimants, as expressly provided in 
the original treaty. 

It is true that the law contains no provision expressly di- 
recting the payment to be made to the State of Georgia; and 
that the language employed in the Ist and 3d sections, (and 
especially in the last,) would, if the act stood alone, and were 
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to be construed by itself, demand a different interpretation. 
The law, however, is not only to be taken in connexion with 
the treaty, but, where they clash, the latter must prevail. More 
especially in construing ambiguous and doubtful provisions, 
is it proper to refer to the treaty, for the purpose of ascertaining 
their intent and settling their construction. 

On applying these principles to the enactment before me,1I 
am brought, without much difficulty, to the conclusion above 
stated; and I adopt it the more readily, because there is really 
no absolute inconsistency in the provisions of the treaty and 
the law. The President, by directing the payments to be 
made, for the use of the claimants, to the State of Georgia, may 
as well be said ‘‘to cause’’ the claims “‘to be paid’”’ as if the 
moneys were paid under his direction to the claimants them- 
selves. 

2. I think the President may lawfully authorize the proper 
officers of the government of Georgia to settle and adjust these 
claims. | 

The law of 1834 does not prescribe or indicate the officers 
by whom, or the mode in which, the investigation and adjust- 
ment are to be made; though if it were to be regarded inde- 
pendently of the treaty, it would undoubtedly be the duty of 
the President to employ for this purpose the regular accounting 
officers of the treasury. But when we look into the treaty, 
we find that the President is in this matter a mediator or um- 
pire, selected by the State of Georgia and the Creek Indians; 
and that, by the agreement between them referred to in the 
treaty, he is authorized to adjust and liquidate the claims “in 
such manner, and under such rules, regulations, and restric- 
tions, as he shall prescribe.”’ ‘The law, then, being silent as 
to the mode of procedure, I conceive that the President pos- 
sesses now the same latitude of discretion originally conferred 
upon him; and, therefore, that he may, if he think proper so 
to do, commit the investigation and adjustment of the claims 
in question to the proper officers of the State of Georgia. 

3. For the like reason, I am of opinion that the President 
may impose any such limitation or restriction as he may judge 
reasonable on the receipt of claims, so as to bar any which 
may not have been presented either to the proper authorities 
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of the State of Georgia, or to the persons heretofore appointed 
by the United States to make the investigations. 
I am, sir, &c., &., 
. B. F. BUTLER. 
To the Szcretary or War. 





JURISDICTION OF THE CHOCTAW COURTS. 


“The Choctaws have neither jurisdiction nor authority to pronounce and execute 
a sentence of death upon a slave of a white man residing among them, for the 
reason that the treaty limits their power to the government of the Choctaw na- 
tion of red people and their descendants. 

As the district of country occupied by the Choctaws is within the territorial 
limits of the United States over which the sovereignty of the latter has been 
only partially relinquished, citizens of the United States cannot divest them- 
selves of allegiance to our government by a residence among them, nor even 
by becoming members of the Choctaw nation. 

And the political condition of negro slaves owned by white men residing in 
the Choctaw country depends on that of their masters. 


ATTORNEY GENERAL’S OFFICE, 
December 26, 1834. 

Sir: It appears from your letter of the 27th of October last, 
and from the papers accompanying it, that a negro woman, 
belonging to a white citizen of the United States, domiciled 
in the Choctaw country west of the Mississippi, has been 
murdered by a negro man, belonging to another white citizen, 
also domiciled in the same country; and that the murderer has 
been tried and convicted in a court of the Choctaw nation, 
and sentenced to death; and that the Indian agent, having 
doubts as to the validity of the proceedings, has interfered to 
prevent the execution of the sentence until your decision can 
be had upon the subject. 

Upon this case you ask my opinion on the question, Whether 
the proceedings of the Choctaws are authorized by the treaty 
of the 27th of September, 1830, and the act of the 30th of 
June, 1834, for the regulation of Indian trade and intercourse ? 

After a careful examination of the treaty and act to which 
you have referred me, and after giving to the subject my 
serious consideration, I feel myself constrained to answer your 
question in the negative. 
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The object of the treaty of Dancing Rabbit creek, as ex- 
plained in the preamble, was to enable the Choctaws to live 
under their own laws, in peace with the United States and 
the State of Mississippi; and, to this end, they agree to cede 
to the United States their country east of the Mississippi, and 
to remove to the country assigned and conveyed to them by 
the United States west of the Mississippi. For the more 
effectual accomplishment of the same end, the government 
and people of the United States, by the 4th article of the 
treaty, engage to ‘‘secure to the Choctaw nation of red people 
the jurisdiction and government of all the persons and property 
that may be within their limits west.’’ If this provision had 
stopped here, it would have indicated an intention on the part 
of the framers of the treaty to give to the Choctaws a jurisdic- 
tion and government exclusive of all interference by the United 
States, or any other authority, and broad enough to authorize 
the particular proceedings now before me; though it is by no 
means clear that such a treaty could have been made, or 
would be valid, under the constitution of the United States. 
But the provision which I have quoted is only a small part of 
the 4th article; and the clause immediately following, which 
is also a part of the same sentence, explains the objects of the 
parties, and limits the jurisdiction granted to the Choctaws 
to the government of ‘‘ the Choctaw nation of red people and 
their descendants;’’ and the concluding sentence of the same 
article shows that the Choctaws perfectly understood that they 
were not to have the right of punishing by their own laws the 
white men who might come into their nation, but that such 
persons would still remain subject to the laws and jurisdiction 
of the United States. The same thing is clearly evinced by 
other parts of the treaty, and particularly by all the sections 
from the 5th to the 13th, both inclusive; in which the sov- 
ereignty of the United States over the territory assigned to the 
Choctaw nation, the dependence of the natjon on the United 
States, and the limitation of the Choctaw jurisdiction to the 
government of the Choctaw Indians, are fully recognised. 
Besides, as the district of country occupied by the Choctaws 
is within the territorial limits of the United States, and as the 
sovereignty of the United States has been only partially relin 
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quished, white citizens of the United States, or other white 
men owing allegiance to them, cannot divest themselves of 
that allegiance by a residence among the Choctaws, nor even 
by becoming, by adoption, members of the Choctaw nation. 

It is, therefore, very certain that the white men who owned 
the negro slaves in question were not amenable to the laws or 
courts of the Choctaw nation; and that, for offences against 
the person or property of each other, or of the Choctaws, they 
could only be tried and punished under the laws of the United 
States. In accordance with this state of things, the 25th 
section of the act of the 30th of June, 1834, declares that so 
much of the laws of the United States as provides for the pun- 
ishment of crimes committed within any place within the sole 
and exclusive jurisdiction of the United States, shall be in 
force in the Indian country; with a proviso, that the same shall 
mot extend to crimes committed by one Indian against the 


_ person and property of another: thus evidently proceeding on 


the supposition. that, under the treaties in relation to the In- 
dian country west of the Mississippi, the Indian laws would 
only be applicable to Indians themselves. 

The treaty with the Choctaws and the acts of Congress are. 
silent in relation to negroes, either free or slaves; but as the. 
Choctaw country is south of the line indicated by the act of’ 
the 6th of March, 1820,I presume that slavery may lawfully. 
exist within its limits. But I am not prepared to say that free. 
negroes, or even the slaves of Indians, can in any case he. 
subjected to the Indian laws; and under the treaty and act of, 
Congress before referred to, I am clearly of opinion that the. 
political condition of negro slaves, owned by.white men ree. 
siding in the Choctaw country, must depend on that of their. 
owners. And as the owner of the slave now under sentence: 
of death could not have been lawfully tried in a Choctaw 
court for the offence in question, provided it had been come 
mitted by such owner, so neither is his slave amenable to 
such a court. The proper remedy will be in the United States, 
court for the Territory of Arkansas, to which the Choctaw. 
country is annexed by the act of the 30th of June, 1§34; and, 
it is undoubtedly the duty of the officers of the United States, | 
resident among the Choctaws, to take all necessary measures. 
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to cause the offender to be brought to justice for the crime al- 
leged to have been committed by him. 
Iam, sir, &c., &c., 
B. F. BUTLER. 
To the Secretary or War. 


LOCATION OF CERTAIN CREEK RESERVATIONS. 


The twenty-nine sections reserved to Creeks under the treaty of 24th March, 
1832, may be lawfully located either before or after assignment thereof by the 
tribe, except in respect to locations before assignment. Should any of those 
sections be located to persons who possess improvements not already allotted 
to them under other provisions in the treaty, such persons will be entitled to 
insist that the tracts assigned to them shall be located in such manner as to 
include their improvements. 


AtTorNEY GENERAL’s OFFICE, 
December 26, 1834. 

Str: In your communication of the 25th ultimo, enclosing 
sundry papers in relation to certain reservations under the 
treaty made with the Creeks on the 24th of March, 1832, you 
requesj my opinion on the question, whether the twenty-nine 
sections reserved to the tribe by the sixth article of that treaty 
can be located befure an assignment of the same is made. 

I have examined and considered the section referred to, and 
have the honor to state, as my opinion on the question pro- 
posed to me, that I think the twenty-nine sections may be law- 
fully located either before or after the assignment thereof by 
the tribe; with the single qualification, in respect to location 
made before such assignment, that if any of those sections 
should be located to persons who possess improvements not 
already allotted to them under other provisions in the treaty, 
such persons will be entitled to insist that the tracts assigned 
to them shall be located in such manner as to include their 
improvements. 

I am, sir, very respectfully, your obedient servant, 

B. F. BUTLER. 

Hon. Lewis Cass, 

Secretary of War. 
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‘ Claim of Mr. Faulac—Construction of a Charter-Party. 
BREVET PAY—WHEN TO COMMENCE. 
The acts of Congress on the subject of brevet pay allow such pay only from 
the time when the brevet commission was actually conferred. 
The applicant for brevet pay seems to have an equitable claim, but his only 
remedy is by application to Congress. 
ATTORNEY GENERAL’S OFFICE, 
January 5, 1835. 
Sir: I have considered the case stated to me in your letter 
of the 3d instant, and, in reply-to your question, have the 
honor to state, that, in my opinion, the acts of Congress on 
the subject of brevet pay only allow such pay fromthe time 
when the brevet commission was actually conferred. To come 
within the law of 1812, the officer must have been ‘‘ brevet- 
ted;’’ and to be included within that of 1818, he must ‘have 
a brevet commission.’? Captain Bache’s brevet rank having 
been carried back to a date prior to the period for which he 
now asks brevet pay, he would seem to have an equitable claim 
for the difference charged by him; but his only remedy is by 
application to Congress. 
I am, sir, &c., &c., 
B. F. BUTLER. 
To the Secretary or War. 


' CLAIM OF MR. FAULAC—CONSTRUCTION OF A CHARTER- 
PARTY. — 


Where a vessel was chartered by the navy agent to convey certain supplies to 
the Pacific, with stipulations to proceed first to Valparaiso to receive orders as 
to the discharge of her cargo; and then, in conformity to such orders as should 
be there received, either to discharge the cargo there, or proceed to Lima and 
discharge there,—uneLp, that the charter-party contemplated only one port of 
delivery. 

A portion of the freight having been discharged at Valparaiso and the balance at — 
Lima, a case has occurred which was not provided for nor contemplated in 
the contract, and which ought to be settled by the general rules of law and 
equity, aided by the analogous provisions contained in the special agreement. 

In the case under consideration, the ship-owner is entitled, at his option, to con- 
sider either Valparaiso or Lima the port of delivery, and to apply to the case, 
after making his election, the special provisions of the charter-party. 


ATTORNEY GENERAL’S OFFICE, 
January 7, 1835. 
Str: I have attentively examined the charter-party entered 
- into between Mr. Faulac and the navy agent, under which the 
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question referred to me by you has arisen; and have also con- 
sidered the other papers which accompanied the charter-party; 
and am now prepared to state to you my opinion on the claim 
of Mr. Faulac, which is, in effect, for compensation, at the rate 
of thirty dollars per day, for the time employed in the voyage 
from Valparaiso to Lima. 

The validity and justice of this demand must very much de- 
pend on the true construction of the charter-party, which is not 
so definite and precise as to render the meaning of the parties 
perfectly clear. I think, however, taking the whole instrument 
together, that their intention was, that the vessel should pro- 
ceed first to Valparaiso, to receive orders as to the discharge of 
her cargo; and then, in conformity to such orders as should be 
there received, either to discharge the whole cargo there, or 
proceed to Lima, and discharge the whole at the latter place. 
In other words, I think the charter-party contemplated but one 
port of delivery. But at whatever place the unlading might 
be ordered, the ship, by the express terms of the charter-party, 
was to lie “fifteen working days after said ship was ready to 
discharge,’’ whether so much time was actually required for 
discharging or not. For any longer detention the freighters 
were to pay at the rate of thirty dollars per running day, if the 
detention was occasioned by their default. If the voyage ter- 
minated at Valparaiso, then only a specific freight mentioned 
in the charter-party was to be paid; but if she was ordered to 
Lima, and proceeded there, then an increased freight was to be 
paid. 

{t appears from the documents submitted to me, that the ves- 
sel arrived at Valparaiso, and, instead of being ordered to dis- 
‘charge wholly at that place, or to sail to Lima and discharge 
her whole cargo there, she was permitted to unlade part of 
her cargo at Valparaiso, and then ordered to proceed to Lima, 
and there to discharge the remainder; which direction was 
complied with, without any new agreement on the subject. 
The vessel lay fifteen working days at Valparaiso, and four at 
Lima; for the latter of which, and for which only, payment 
has been made at the rate specified in the charter-party. It 
would seem, also, that Lima freight has been paid; but whether 
on the whole cargo, or only on the articles transported to Lima, 
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is not ‘distinctly stated. I am, however, informed by Mr 
Faulac, that the payment for freight, whatever it was, was made 
to a person to whom he had assigned the freight under the 
charter. party, with a special reservation of the amount to which 
he might be entitled for the detention of the vessel; and that 
no settlement has been made, as should or can prevent the 
equitable adjustment of the matter.at the present time, in ac- 
cordance with the true construction of the coutract and the 
original rights of the parties. 
Supposing this to be the actual posture of the subject, I pro- 
ceed to state, that, in my opinion, the case which has actually 
occurred: was not provided for nor contemplated in the contract 
as above construed; and that it ought to be settled by the gen- 
eral rules of law and equity, aided by the analogous provisions 
contained in the special agreement. Under the circumstances, 
I think the ship-owner is entitled, at his option, to consider 
either Valparaiso or Lima, as he might elect, the port of de- 
livery; and then to apply the special provisions of the charter- 
party. If he elects to consider Valparaiso the port of delivery, 
then he is only entitled to Valparaiso freight for the whole cargo; 
but he will also be entitled to thirty dollars per day, for each 
day’s detention after the arrival of the vessel at Valparaiso, 
deducting the fifteen working days provided for in the charter- 
party, and the four days already paid for. ‘If he elects to con- 
sider Lima the port of delivery, then he will be entitled to Lima 
freight on the whole cargo. But, in that case, he cannot equi- 
tably claim any additional compensation for the detention of the 
vessel beyond the four days already paid for; because the in- 
crease of freight was the identical compensation which the par- 
ties had stipulated to be paid for transporting the whole cargo 
from Valparaiso to Lima, in the particular case provided for 
in the contract. And as I presdme it will, not be alleged that 
more time was required, or more expense incurred, in the trans- 
portation of part of the cargo from Valparaiso to Lima, than 
would have been required and incurred in the transportation 
of the full cargo, it must be admitted that the compensation 
would be as ample in the one case as in the other. In other 
words, the party cannot be allowed to claim that Lima was 
the port of delivery for the calculation of the freight, and Vat. 
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paraiso for the computation of the days for which the vessel 
was detained. There can be but one and the same port of 

delivery for both these purposes. 
_ By the claim in question, Mr. Faulac elects to consider Val- 
paraiso the port of delivery; but whether he can now be per- 
mitted to do so, without allowing the government a credit for | 
the difference between the freight to Valparaiso (which only, 
in accordance with the present claim, was properly demand- 
able) and the freight to Lima, which has been paid; and, in- 
deed, whether the subject is now open to equitable adjustment, 
I will not attempt to decide; because neither of these points is 
included in the reference to me, nor have I the information 
requisite to their decision. 

I am, sir, &c., &c., 
B. F. BUTLER. 
To the Secretary or THE Navy. | 


a 





PROSECUTIONS FOR PERJURY. 


Prosecutions for false swearing may be sustained in the courts of the United 
‘S: tes against persons who shall have made false affidavits or affirmations be- 
fore judicial officers of the United States, or State officers generally authorized 
to administer oaths, for the purpose of supporting claims, although the partic- 
ular law under which the claims are made are silent on the subject. 


ATTORNEY GENERAL’S OFFICE, 
January 21, 1835. 

Sir: I have the honor to inform you that the Supreme Court 
of the United States yesterday decided that a prosecution for 
fulse swearing might be sustained against a person guilty of 
that offence, in an affidavit made in support of a claim under 
the act of the 5th July, 1832, ** to provide for liquidating and 
paying certain claims of the State of Virginia.”” This decision 
involved and establishes two important principles: First, that 
the head of a department, authorized and required by act of 
Congress to adjust and settle claims against the government, 
may lawfully require, by general regulations, that the claims 
preferred to him shall be sustained by affidavit or affirmation; 
and, secondly, that such affidavit or affirmation, when taken 
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before any judicial officer ot’ the United States, or any State 
officer generally authorized to administer oaths, may be made, 
if false, the subject of a criminal prosecution in the courts of 
the United States; although the particular law under which the 
claims are made be silent on both these points. 

I am, sir, very respectfully, your obedient servant, 


B. F. BUTLER. 
Hon. Lewis Cass, 


Secretary of War. 





REVIVAL OF THE PRE-EMPTION ACT OF MAY 19, 1830. 


The revival of the pre-emption act of 19th May, 1830, by the act of the 19th 
June, 1834, embraces the provisions ingrafted thereon by the supplementary 
act of 23d January, 1832. 


ATTORNEY GENERAL’sS OFFICE, 
March 6, 1835. 

Sim: I have considered the question stated to you by the 
Commissioner of the General Land Office, in relation to the 
effect of the act of the 19th of June, 1834, reviving the pre- 
emption act of the 19th of May, 1830, and referred to me in 
your letter of the 20th ultimo; and fully concur with that offi- 
cer in the opinion, that the revival of the original law is to be 
considered as embracing the provisions ingrafted thereon by 
the supplementary act of the 23d of January, 1832. 

I have the honor to be, very respectfully, your obedient ser- 


vant, 
B. F. BUTLER. 
Hon. Levi Woopsory, 


Secretary of the Treasury. 





EXTRA COMPENSATION TO OFFICERS OF THE ARMY. 


The design of the proviso limiting the compensation of officers of the army, con- 
tained in the act passed March 3, 1835, was to prohibit the payment of any 
per-centage, additional pay, extra allowance, or extra compensation to them, 
not only on account of ¢he disbursing of public moneys appropriated during 
the last session of Congress for any of the purposes specially enumerated, 
but also to prohibit any such allowance for any other service or duty whatso- 
ever, unless authorized by law. 
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Officers of the army acting as Indian agents, who shall be employed in the re- 
moval of Indians, may, notwithstanding said act, be allowed their actual trav- 
elling expenses. 

Certain acts of Congress, when construed together, authorize the continuance of 
allowances for quarters, fuel, and transportation, agreeably to estimates and 
the former usage. 

The practice of commuting for quarters and fuel is only a particular mode of 
ascertaining the amount of the proper allowances for these objects, adopted 
from a regard to convenience and economy ; and, as it is still authorized by 
law, there is no objection to the continuance of this method of settling it. 


ATTORNEY GENERAL’S OFFICE, 
March 7, 1835. 


Sir: In your communication of the 6th instant, you request 
my opinion on the question, ‘‘ Whether the proviso limiting 
the compensation of officers of the army, contained in the act 
passed March 3, 1835, and entitled ‘An act making additional 
appropriations for the Delaware breakwater, for certain harbors, 
and removing obstructions in and at the mouths of certain 
rivers, for the year 1835,’ extends to all allowances to the off- 
cers of the army for which provision is not made by law; or 
whether it extends only to allowances for the disbursements of 
public money appropriated at the last session of Congress ?”’ 

The difficulty you have found in the construction of this 
provision arises, I presume, from the use of the disjunctive 
‘or’? between the two last members of the sentence, and the 
omission of that word before the word ‘‘purchase,’’ which 
would seem, grammatically, to require us to confine the enact- 
ment to the disbursing of public money appropriated during the 
last session of Congress. But Ido not feel myself at liberty 
to adopt that interpretation, though most agreeable, in this par- 
ticular, to the rules of syntax; because, by doing so, we shall 
be compelled to recognise what I conceive to be a very uncom- 
mon, if not improper, use of the language employed—that is to 
say, by adopting the above-mentioned interpretation, we make 
the law speak of appropriations of money ‘‘for any service or 
duty whatsoever.’’ It is usual and proper enough to speak of 
appropriations for the public service; but I apprehend that no 
instance is to be found in any statute, nor in common parlance, 
of any such expression as “‘an appropriation of public money 
fora duty.’’ 'This, I think, at least neutralizes the argument 
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which might otherwise be founded on the use of the word 
‘or’? in one part, and its omission in another part of the sen- 
tence. We are therefore to look to—what, indeed, is always 
entitled to primary regard in the interpretation of statutes—the 
object and intention of the law-makers. Viewing the provision 
in this light, I cannot doubt that its design was to prohibit the 
payment to officers ef the army of any per-centage, additional 
pay, extra allowance, or extra compensation, not only on ac. 
count of the dtsbursing of any public money appropriated during 
the ast session of Congress for any of the purposes specially 
enumerated, but also to prohibit any such allowance for any 
other service or duty whatsoever, unless authorized by law. 

It is possible that Congress may not have designed to carry 
the prohibition to such an extent; but, if so, the error involved 
in my construction of their language can be hereafter corrected 
without injury to any party; whereas the opposite construc- 
tion, if erroneously adopted, would lead to improper payments 
of the public money, which, in some cases at least, might 
never be recovered back. This, of itself, would be sufficient 
to determine my opinion, if I had any doubt as to the real 
intent of the proviso; for I take it to be a sound rule in the 
interpretation of statutes appropriating public moneys, that, in 
all cases of serious doubt, such an interpretation should be 
adopted, if the language will allow it, as is most favorable to 
the treasury. 

Your secend question is a much more difficult one. The 
Ath section of the act of the 30th of June, 1834, declares that 
‘*it shall be competent for the President to require any military 
officer of the United States to execute the duties of Indian 
agent;’’ and the 13th section authorizes the payment of their 
actual travelling expenses when employed in the performance 
of such duties. In all cases where duties properly assignable 
to Indian agents are executed by military officers, under the 
order of the President, I am of opinion that their actual travel- 
ling expenses may still be paid to them, notwithstanding the 
act of the 3d instant; because this extra allowance is expressly 
authorized by law—viz: by the act of the 30th of June, 1834. 
It is, however, extremely difficult to say that the removal of 
Indians out of the limits of their tribes is a duty which, under 
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the act of June 30, 1834, can properly be imposed upon an 
Indian agent; and, if it be not such a duty, then the 4th and 
13th sections do not apply to it. But, after much considera- 
tion, I am induced to think that Indian agents may be required 
to perform such services; and, consequently, that officers of the 
army employed in the removal of Indians may, with propriety, 
be allowed their actual travelling expenses. 

Since preparing the foregoing opinion, I have received your 
communication of this day, in which you ask my opinion 
whether the appropriations made at the late session of Con- 
gress, in the act providing for the support of the army for the 
year 1835, for fuel, quarters, and transportation, are now a 
sufficient authority for an allowance of quarters, fuel, and trans- 
portation; and whether the usual practice of commuting for 
the two former objects, in cases authorized by the regulations, 
can be continued. The answer to be given to these questions 
chiefly depends on the proper interpretation of the words ‘un- 
less authorized by law,’’ at the close of the proviso inserted in 
the harbor bill. That phrase must be taken in connexion with 
the facts mentioned in your letter, viz: that, from the earliest 
period of our military establishment, quarters, and fuel have 
been provided for the officers and soldiers of the army; that, 
for many years, annual estimates for these objects have been 
submitted to Congress, and appropriations made to meet them; 
that, more recently, these appropriations have expressly enu- 
merated fuel and quarters as among the objects to be provided 
for; that the travelling expenses of the officers have, in like 
manner, been always paid—sometimes as direct expenses, 
sometimes by a stated allowance, and latterly under the desig- 
nation of transportation of baggage; and more especially that, 
in the act providing for the support of the army for the present 
year, passed simultaneously with the harbor bill, all these ap- 
propriations are expressly continued, according to the estimates 
submitted by you at the commencement of the session. When 
considered in this connexion, I think they must be construed 
as authorizing the continuance of quarters, fuel, and transport- 
ation, agreeably to the estimates and to the former usage. In- 
deed, those allowances can scarcely be called extra; for, under 
the circumstances above stated, they may well be regarded as 
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part of the regular and ordinary allowances of the army. If 
so, they would not have been affected by the proviso, even if 
the clause ‘unless authorized by law’’ had been omitted. 
And if they are extra allowances, then I am of opinion that 
they are fully authorized by. law; the special appropriations in 
the act for the support of the army being as much the law of 
the land as any other enactment of the late Congress. | 
The practice of commuting for quarters and. fuel is only a 
particular mode of ascertaining the amount of the proper allow- 
ances for these objects, adopted from a regard to convenience 
and economy; and, as the allowance itself-is, in my judgment, 
still ‘authorized by law, 1 ahead no. euechon:t to the continu: 
ance of this method of settling it. _ i 
« ...IT am, sir, &c., kos: ea iy ee 
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COMPENSATION FOR EXTRA DUTIES. 

According to the regulations in force at the time, the duties performed by Cap- 
tain Delafield were so far extra as to entitle him to the special compensation 
provided for by those regulations, not exceeding two _ a half per cent. on 
all the moneys disbursed by him. 

: ATTORNEY Gevenay’ s OFFICE, | 
April 3, 1835. 

Sig: dn relation t to » the case of Captain Delafield, submitted 
for my opinion by your letter of the 7th of January last, I 
have the honor to state, that, under the regulations in force 
at the time, I.think the duties performed by him must be 
dcemed so far extra duties as to entitle him to the special com- 
| pensation provided for by those regulations. 

Whether Captain Delafield is entitled to per diem allowance, 
or to commissions, for each of tle several appropriations in- 
trusted to his agency, or not, is a question ta be seftled by 
ascertaining the true meaning of the regulations. In all such 
cases, the usage of the department and of the accounting 
officers, if it has been of long standing and uniform, may with 
propriety be adopted as good evidence of that intent. 1 men- 
tion this pecause Captain Delafield specified several cases ‘in 
which it would seem that a different rule from that now applied 
by the Auditor had been adopted by him and by the depart- 
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ment. If this be so, or if any other construction has been set- 
tled by usage, I should think it safest to adhere to it. 

If, however, the question be not so settled, then I have no 
hesitation in saying that, in my opinion, Captain Delafield is 


entitled to an allowance of two dollars per day for each separate. 


work placed under his care, provided the whole amount of the 
emolument from all the works shall not exceed two and a half 
per cent. on the whole sum disbursed by him. In other 
words, each work, and the appropriation for it, is to be con- 
sidered so far a separate concern as to entitle him to the extra 
compensation allowed by the regulations. But, as all the 

works were placed under the charge of the same individual, 
and all carried on at the same time, he is not to be permitted to 
receive, in the aggregate, more than two and a half per cent. 
upon all the moneys disbursed by him. Hf the allowance of 
the per diem in each case would amount to less, in the agegre- 
gate, than two and a half per cent. on the whole sum, then 
the per diem only should be allowed; but if the several per 
diem allowances would, when added together, produce more 
than two and a half per cent. on the whole sum, there must 
then be a ratable abatement of the per diem in each case, or 
an allowance of a commission of two and a half per cent. in 
each case, so as to confine the whole emolument of the office 
within the limits imposed by the regulations. This constrac- 
tion, without violating the letter, will preserve the spirit of the 
provision, and will, as it seems to me, be pene, just, both 
‘to Captain Delafield and the government. 

Lam, sir, &c., &c., 
B. F. BUTLER. 

To the Szcretary or War. 7 


4 


- PAY OF NON-COMMISSIONED OFFICERS, ACTING AS CLERKS. 


Sergeants of the army, employed as assistant clerks in the bureaus of the War 
Department, are entitled to the additional compensation of fifteen cents per 
day allowed by the act of 2d March, 1819. 


ATTORNEY GENERAL’s OFFICE, 
April 3, 1835. 
‘Sr: In your communication of the 6th of January last, ac- 
companying the papers in the case of Sergeant Fleury, you 
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propose, for my opinion, the following question: ‘‘is a ser- 
geant of the army, employed as an assistant clerk in one of 
the bureaus of the War Department, entitled to the additional 
compensation of fifteen cents per day allowed i the act of the 
2d of. March, 1819?” 

My first impression, on reading the title and provisions of 
the act of 1819, was, that it only applied to cases of severe ac- 
tive labor, like that performed in the erection of fortifications, 
and the making of surveys, roads, &c., and did not include 
services performed as a clerk, either in a bureau of the War 
Department or at a military post. On further reflection, how- 
ever, | am satisfied that such a construction of the law would 
be too narrow. It includes not only the partictlar kinds of 
duty above mentioned, but all ‘‘other constant labor;’’ and, in 
legal contemplation, the service of a clerk in:a bureau is “‘la- 
bor,’’ and, a it be continuously and regularly performed, ‘‘con- 
stant labor.’’ In point of fact, too, it may sometimes be much 
more arduous and oppressive than the kinds of labor expressly 
enumerated. In military parlance, the service of a non-commis- 
sioned officer, or private, as clerk to an officer, would also be 
*‘ fatigue duty,”’ because not the ordinary and appropriate duty 
of his station. 

I am, therefore, of opinion that the question submitted must 
be answered in the affirmative. But, even if 1 thought differ- 
ently, I should be unwilling to overrule the practical construc- 
tion which appears (and especially in the Quartermaster’s 
ey to have been given to the act of 1819. 


I am, sity &c., We., 
B, F.. BUFLER. 
To the SucrErany or War. | 
CLERK TO COMMANDANT OF THE MARINE CORPS. 
Jn case the public service ghall demand it, the commandant of the marine corps 
may employ a clerk in his office who shall not be of the corps; yet it is 
- doubtful, perhaps, whether any part of the appropriation made for pay and 
subsistence can be paid to any person not an integral part of the corps. 
ATTORNEY GENERAL’s OFFICE, 
April 3, 1885. 
Sir: In reply to your communication of the 7th of February 
last, in which you request my opinion as to the legality of the 
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appointment, by the commandant of the marine corps, of a 
clerk in his office not taken from the corps, I have the honor 
to state that [ perceive no objection to the employment of such 
a clerk, provided the public service shall require it, and provi- 
ded, also, he be paid out of the contingent fund. But ¥ do 
not see how any part of the appropriation made for the pay 
and subsistence of the marine corps can be paid to any person 
not an integral part of the corps, as organized by the act of the 
30th of June, 1834; though itis proper to add, that there would 
seem to be no greater objection to it now than there was in 
1827, when it appears to have been done with the sanction 
of the Navy Department. 
I am, sir, &c., &c., 
B. F. BUTLER. 
To the SEcrRETARY OF THE Navy. 


4 





LEASES AND LICENSES OF LEAD MINES. 


There is no material difference between the two acts concerning the lead mines, 
only that leases under the one are limited to three, and under the other to five 
years. 

The power to lease the mines necessarily includes the power to collect rents, 
and to take all proper measures to effect that object. 

The question of the power to lease was decided in 1822 oy Mr. Wirt. Licenses 
to smelt are subordinate and auxiliary to the miners’ leases, and asa means 
of collecting the rents reserved in them. 


ATTORNEY GENERAL’S OFFICE, 
April 3, 1835. 

Str: In the letter of the Colonel of Ordnance, enclosed to 
me with your communication of the 20th ultimo, the opinion 
of the Attorney General is requested upon two questions arising 
out of the license granted by the superintendent of the United 
States lead mines to Messrs Gratiot and Burton, viz: 1. Whether 
the act of Congress of the 3d of March, 1807, authorizes such 
a license? and, 2. Whether the rents reserved therein can be 
recovered in a suit at law on the license bond? 

‘Lhe 2d section of the act of the 3d of March, 1807, “to pre- 
vent settlements being made on lands ceded to the United 
States, until authorized by law,’’ and which relates to lands 
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on both. sides of the Mississippi, authorizes the President to 
cause the lead mines and salt springs ‘to be leased for a term 
not exceeding three years, and on such conditions as he shall 
think proper.’? The 5th section of the act of the same date 
‘‘makes provision for the disposal of the public land situated 
between the United States military tract and the Connecticut 
reserve, and for other purposes,’’ which relates exclusively to 
lands on the east side of the Mississippi, authorizes the Presi- 
dent ‘‘to lease any lead mine which has been or may hereafter 
be discovered in the Indian territory, for a term not exceeding 
five years.’’ It does not appear, from the papers before me, 
whether, the furnaces established under the license in question 
are situated in the State of Illinois, or elsewhere. Nor is the 
fact important; as there is no material difference between the 
two laws, except that leases under the one are limited to three, 
and under the other to five years. 

In June, 1822, the then Attorney General communicated to 
the War Department the following opinion as to the powers of 
the President under the act first above referred to: 


“OPFICE OF THE ATTORNEY GENERAL. 


‘Sir: I entertain no doubt that the President of the United 
‘States has power to make leases of lead mines, under the au- 
thority of the act of the 3d of March, 1807, without restriction 
as to persons, for any term not exceeding three years, and on 
such conditions as he may think proper, provided they be not 
inconsistent with existing laws. ‘This is, I think, the only 
tenable construction of the 2d section of the act. 

‘¢] have the honor to remain, sir, very respectfully, your 


obedient servant, 
cW. WIRT. 
“To the SecrETARY oF War.”’ es 


The leases to miners, and the licenses to smelters, now in 
use, were prepared, as I am informed, in this office, or under 
the special direction and advice of the Attorney General, soon 
after the transmission of the foregoing opinion; and have been 
in constant and undisputed operation from that time to the 
present, with the knowledge, as must be presumed, of the Con- 
gress of the United States. Under. these circumstances, the. 
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case ought, indeed, to be a very plain one, to authorize me te 
pronounce the license illegal. If the license stood alone, 16 
would be extremely difficult to bring it withm the enactments 
of the 3d of March, 1807; and as the validity of the bond given 
to secure a compliance with the provisions may, perhaps, essen- 
tially depend on the validity of the license, I have directed 
to this point my particular attention. In my opinion, the smelt- 
ing licenses are to be considered as subordinate and auxiliaty 
to the miners’ leases, and as a means of collecting the rents 
reserved in those leases. Regarding them in this light, I think 
they may, perhaps, be considered as coming within the general 
authority conferred on the President. The power to /ease the 
mines, necessarily includes the power to collect the rents, and 
to take all proper measures to effect that object. No doubt could 
exist as to the validity of such a contract as that contained in 
the ordinary smelting license, if it were incorporated in a leasé 
as a part of the agreement between the superintendent and the 
lessee; and I apprehend that it would be equally valid, if in- 
corporated in the indenture between the superintendent of the 
first part, the lessee of the second part, and the smelter of the 
third part. If this be so, the contract must be equally valid, 
although contained in a separate instrument. I am, accord- 
ingly, of opinion that both the questions above a si must 
be answered in the affirmative. 

Iam, sir, &c., &., 7 om 
B. F. BUTLER. ° 
To the Secretary or War. | 





THE UNITED STATES BANK DIVIDENDS TO GOVERNMENT. 


The rights of the United States will not be impaired by the receipt of such part 
of the dividend declared and payable on the stock of the government in the 
Bank of the United States as the bank is willing to pay. 


ATTORNEY GENERAL’S OFFICE, 
April 6, 1835. 
Sir: In answer to the inquiry made in your letter of the 4th 
instant, I have the honor to state that, in my opinion, the rights 
_of the United States will not be impaired by the receipt of such 
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part of the dividend declared and payable on the stock of the 
government in the Bank of the United States as the bank is 
willing to pay, provided the notice be given at the time that 
the same is received on account, and not in full; and that the 
claim of the United States to the balance is not thereby waived 
or abandoned. 
[ am, sir, &c., be. 5 
B. F. BUTLER. 
To the SECRETARY OF THE TREASURY. 





. QISBURSEMENTS BY QUARTERMASTERS TO THE MILITIA. 


With certain qualifications indicated in this opinion, it is the duty of officers of 
* the quartermaster’s department to make disbursements on account of the mi- 
isis wher called into the servioe of the United States. 


ATTORNEY GenERAL’s OFFICE, 
April 6, 1835. 


Srr: In. your letter, of the 29th of December last, you re- 
quest my opinion on the question “ Whether it is the duty of 
officers of the quartermaster’s department to make disburse- 
ments on account of the militia when called into the service 
of the United States?” 

The constitution of the United States empowers Congress 
<¢ to provide for calling forth the militia to execute the laws of 
the Union, suppress insurrections, and repel invasions; and to 
provide for organizing, arming, and disciplining the militia, 
and for governing such part of them as may be employed in 
the service of the United States;, reserving to the States, re- 
spectively, the appointment of the officers, and the authority of 
traiaing the militia, according to the discipliae prescribed by 
Congress.’’ It also declares that the Presideat ‘- shall be com- 
mander-in-chief of the army and navy of the United States, 
and of the militia of the several States when called into the 
actual service of the United States.’’ In the practical exposi- 
tions.of these provisions of the constitution, it has been held 
by the functionaries of the United States that the President 
is not obliged to take personally the command of the militia 
when called into the service of the general government, but 
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that he may place them under’ the command of officers of the 
army of the United States, and to whom, im his absence, he 
may delegate the powers vested in him by the constitution; 
and this doctrine, although questioned on some occasions, 
may now, I think, be considered as established by usage and’ 
the general understanding and consent of the country. It is. 
a necessary consequence of the principles involved im it, that 
a quartermaster, or any other officer of the army of the United 
States, may be required, by orders emanating from the Presi- 
dent, to perform the appropriate duties of his station in the 
militia, when in the service of the United States, whenever 
the public interest shall so require. In many cases, it may be 
indispensable that officers of the regular army should be re- 
quired to serve in the militia: as, for example, when offices: 
are vacant, and the State authorities cannot or do not imme. 
diately supply them; or when there is a deficiency of necessary 
officers, or the militia officers are absent or disabled. In alb 
such cases, the President, as commander-in-chief, and any 
commanding officer exercising his powers, may lawfulty re- 
quire any officer of the United States to perform the requisite 
service. If it were otherwise, it would bein the power of the 
States, by omitting to appoint the proper officers, to defeat the 
whole object of the constitutional provision above quoted. It 
reference to the quartermaster’s department, it will usually be 
found indispensable to employ some of the officers of the gen- 
eral government, because it 1s bound to furnish alk the sup- 
plies; and rt may not only be more convenient, but more safe 
and economical, to intrust them to officers directly answerable 
to the authorities of the United States. 

It is, however, to be remembered, that the appomtment of 
militia officers is expressly reserved to the States; and the 
power above mentioned must, therefore, be exercised in strict 
accordance with the nights so reserved. The officers of the 
militia cannot be ousted, nor deprived of the powers appropriate 
to their respective offices, by the mere /fué of a military com- 
mander of the United States—not even by the President him- 
self. Itis obvious that the powers of assigning officers of the 
regular army to the militia may sometimes be so exercised as 
to impair the just rights of the State officers, and, consequently, 
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of the States; and in this case, as in many others under our 
complex system, it is impossible to prescribe, in advance, any 
definite limitation of the power. But itis not for the sub- 
ordinate officer, who receives. the order to serve in the mititia, 
to judge of the fitness or legality of such order; for the case 
must be an extreme one which would justify him in refusing 
obedience. 
' With these qualifications , 1 am of opinion that the question 
above stated must be answered in the affirmative. 
Tam, sir, &c., &c., 
| a oe. B. F. BUTLER. 
Te the Secretary or War. 





NAVAL OFFICERS HOLD OVER TILL SUCCESSORS ARE QUAL- 
IFIED. 


Naval and administrative officers generally, in contemplation of law, hold over 
until their successors are duly appointed and qualified. 

The rule is otherwise with officers elective and judicial; for such cannot exercise 
their functions after the expiration of the terms of service for which they were 
elected or appointed. 


. | ATTORNEY GENERAL’s OFFICE, | 


April 7, 1835. 

Sir: It appears, from your letter of the 4th instant, that the 
«¢commisston of Leonard M. Parker, esq., late naval officer at 
Boston, expired on the 17th of December; and his successor, 
Isaac O. Barnes, esq., was commissioned on the 27th of Feb- 
ruary, and took the oath of offsce on the tOth of March hast; 
that, durtmg the vacancy in the head of the office, the duties of 
naval cfficer were performed by the individual who was acting 
as Mr. Parker’s deputy at the time his commission expired; 
and that fees to the amount of $901 10 have accrued to the 
naval officer, upon the principle of the usual and legal distri- 
bution of fees where there is a naval officer.”? On this case 
you request my opinion whether Mr. Parker is entitled to re- 
ceive the above-mentioned sum, to be appropriated to his own 
use and toward the payment of the clerks and other expenses 
of the naval office, under the circumstances above set forth. 
The solution of the question proposed to me must depend, in 
my judgment, on the answer to be given to another and prior 
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question, viz: whether Mr. Parker continued, in contemplation 
of law, to hold the office of naval officer until his successor 
entered on the duties thereof. Prior to the act of the 15th of 
May, 1820, there was no limitation of time annexed by law to 
the commission of the naval officer. He held indefinitely, 
during the pleasure of the President. The act of the 15th of 
May, 1820, introduced a new rule, and declared that thereafter 
certain officers (including, among others, naval officers) shall 
be appointed [sec. 1] for the term of four years, and that their 
commissions shall cease and expire [sec. 2] at the expiration 
of four years from their respective dates. But, notwithstanding 
the termination of the appointment, and the expiration of the 
commission, the exigencies of the public service required the 
performance of the duties of the naval officer, and they were 
accordingly performed by the deputy of the former officer. But 
this was, in law, a performance of those duties by Mr. Parker 
himself; for the deputy has only the powers of the person ap- 
pointing him, and is only authorized to act in the absence of 
his principal, who is responsible for his conduct. (Section 22 
of the act of the 2d of March, 1799, to regulate the collection 
of duties on imports and tonnage.) . From the necessity of the 
case, it seems, therefore, that the naval officer was obliged to 
hold over; and, on the ground of this public necessity, I think 
it must be held that the officers mentioned in the act of 1820 
must be considered, in contemplation of law, as holding their 
offices until théir successors shall be duly appointed and qual- 
ified. Elective and judicial officers cannot be allowed to exer- 
cise their functions after the expiration of the terms of service 
for which they were elected or appointed; but the objections 
which exist in those cases do not apply to mere administrative 
officers. And, until Congress shall make other provision on 
the subject, Ido not see how the government can be effectu- 
ally carried on, in cases like the present, without adopting the 
principle now suggested. 

I am accordingly of opinion that the question submitted to 
me must be answered in the affirmative. 

Iam, sir, &c., Kc., 
B. F. BUTLER. 
To the SEcRETARY OF THE TREASURY. 
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RIGHTS OF THE BALTIMORE AND OHIO RAILROAD COMPANY. 


Congress have not granted to the Baltimore and Ohio Railroad Company the 
right.to pass through the public reservations in the city of Washington; the 
same hot being included in the ‘* other squares and lots’’ in the city. | 


See GENERAL'S OFFICE, 
June 15, 1835. 


Sir: Pursuant to your directions, I have carefully examined 


the correspondence between the agent of the Baltimore and | 


Ohio Railroad Company and thé Commissioner of Public Build- 
ings, and have looked into the acts of Congress referred to 
therein, for the purpose of answering the following questions: 

1. Do the acts of Cotigress grant to the railroad company the 
right to pass through the public reservations in the city of 
Washington ? 

2. If such right be granted, can the company be restricted, 
_ in their route through the reservations, to any particular points; 
ér are they at liberty to pass where ny please through the 
reservations ? 

The answer to be given to the first of these questions de- 
pends on the true construction of the act of the 4th of March, 
1835, supplementary to the act of the 2d of March, 1831, (erro- 
heously referred to as if passed in 1829;) and in order to ascer- 
tain that construction, it is necessary, first, to ascertain the ob- 
ject and effect of the original law. 

The act of 1831 authorized the extension, construction, and 
use of a lateral branch of the Baltimore and Ohio railroad into 
and within the District of Columbia; but restricted the route 
_ of the road to the public stteets and alleys, and prohibited the 
company from passing through any lot, public or private, within 
the city of Washington. In other parts of the District the 
company were authorized to enter on and use the larids of in- 
dividuals, if assented to by the owners; or, if not assented to, 
upon an appfaisement to be made by a jury, in the manner 
pointed out in the Maryhand act incorporating the company. 


The first section of thé act of 1835 authorizes the company 


_ to locate and construct their road, within the city of Washing- 
ton, through certain squares enumerated in the law, “ in the 
same manner, and with the same rights and privileges, which 


® 
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are granted to them by the act to which this is a supplement, 
for the construction of their said road within the District of Co- 
lumbia, beyond the limits of the city of Washington, anything 
contained in the said act to the contrary notwithstanding;”’ and 
the assent of Congress is given to the construction of the rail- 
road through or over any of the said lots, or parts of lots, which 
are owned by the United States. | 

It does not explicitly appear,:in the correspondence between 
the agent and the commissioner, whether the public reserva- 
tions are; or are not, included in the squares enumerated in the 
first section, or situated in other parts of the city; nor whether 
they are, or are not, owned by the United States. But it is 
distinctly stated, as part of the case en which my opinion is 
required, that the public reservations are not included in the 
Squares so enumerated; but are entirely distinct therefrom, and 
from all other squares and lots in the-city. On this state of 
facts, [ am of opinion that the first question must be answered — 
in the negative; and, if that question be thus disposed of, the 
examination of the other will, of course, become unnecessary. 

The frst section gives no right to pass through any tract 
within. the city of Washington, except the squares or lots spe- 
cially enumerated. The public reservations, not being parcel 
of those squares, are, of course, not included in the grant. The 
second section forbids the extension of the main stem of the 
road, after passing through the squares or lots before named, 
‘west or south of a certain point, until the route from that point 
to the point of termination of the main stem shall have been 
surveyed and approved by the corporation of Washington; but 
when so surveyed and approved, the company are authorized 
to construct their road according to such route, and on such re- 
strictions and conditions, as may be agreed on between the 
company and the corporation. This section, taken by itself, 
certainly does not authorize the company to pass through any 
public reservations, or even through any lot or square owned 
by the United States; but the next section (the 3d) provides, 
that if the ‘‘said route should pass through any unimproved 
lots or squares, except public reservations, the company shall 
[be,] and they are hereby, authorized to construct their said 
road through or over the same, upon the same terms, and with 
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the same privileges, as are prescribed for passing through the 

Squares enumerated in the first section.’? The phrase ‘“‘ ex- 
cept public reservations,’’ introduced in this section, has given - 
rise to the difference of opinion which exists between the agent 
of the railroad company and the Commissioner of Public Build- 
ings; and as.the intent of the ]aw-makers is the cardinal rule in 
the construction of statutes, each of them has endeavored to 
fortify his own view of the subject, by. referring to the opinions 
and suggestions of the chairmen of committees, and other 
members of Congress. In my consideration of the case, I must 
tay out of view all such intimations, and, taking the words of. 
the law as ‘my guide, must endeavor to ascertain from them, if 
it be practicable to do so, the actual intent of the legislature. 
Applying this rule to the third section, I remark, that it does 
not, in terms, authorize the company. to pass through any pub- 
lic: reservation; the authority expressly given is certainly con- 
fined.to “‘ unimproved lots or squares;’’ and.the whole object 
of the section would seem to have been, to prevent any doubt 
as tothe right of the company to pass through such unimproved 
dots or squares, on the terms and with the privileges before pre- 
scribed. It is argued on the part of the company, that the 
second section gives the right to pass in any direction—through 
the' public reservations, as well as lots and squares—provided 
the corporation of Washington approved the route; and that 
the exception of public reservations in the third section may 
therefore well be construed as an exception from the duty of 
paying for the ground required in such reservations, and not 
as an exception from the authority to pass through them. I 
should have little difficulty in assenting to this -construction, 
if: it. were ‘true that the former sections, or either of them, had 
given the company the power to pass through the reservations. 
But, as I have already stated, this is not the fact. If the law 
had ‘stopped with the second section, I think the company 
would have been subjected to all the restrictions of the original 
law of 1834, which confined them to the public streets and 
alleys; and, at addition thereto, te the further condition of ob- 
taining the consent of the corporation of Washington to the 
designation of the route, and the construction of their road, 

even through such streets and alleys. But it is further urged, 
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that the exception of public reservations becomes wholly unne- 

cessary and senseless, if there was a previous prohibition of the 

same thing. Ido not place my opinion on the ground that the 

former sections contained an express prohibition to pass through 

the reservations; on the contrary, my objection merely is, that 
the former sections give no power to pass through the reserva- 

tions; and I therefore gonsider this exception as inserted from. 
abundant caution, and to prevent the company from claiming 

a right to pass through public reservations, under the grant of 
authority to pass through the unimproved lots or squares. On 

this construction, the exception was not entirely senseless; al- 

though it was probably unnecessary. But whether it was in- 

serted from over-cantion or mistake, it appears to me that, as no 

power was previously given to pass through the public reserf- 

vations, it would be repugnant to all sound rules of construction 

to imply such a power from words so wpa sal chalk to the pur: 

pose of conveying it. ae 


I am, sir, &c., &c., 
B. F. BUTLER. 
To the PresipEnT oF THE UniTED SraTes. 


PRIORITY OF THE UNITED STATES OVER OTHER CREDITORS. 


Where one of two partners had given bonds with sureties to the United States 
for duties on merchandise imported by the firm upon which there was subse- 
quently found to be.due the sum of $30,000; and deeds of trust to a third per- 
won were afterwards executed, conveying, among other property and claims, 
a certain debt due the firm from the government of Naples on account of 
the seizure of a schooner and cargo in which they had an interest, which, 
under the convention with the King of the ‘Two Sicilies, had been awarded to 
them, and now claimed and demanded by the trustees under the deeds of trust, 
they alleging that the debt of the United States for duties had been extinguished 
by the taking of the bond of one partner with sureties—nexp, that, notwith- 
standing the. decision of Judge Washington in the case of the United States 
vs. Astley & Brooks, the debt remains against the-firm, and must be first de- 
ducted from the amount awarded to them before payment.can be made to 
them or their assignees. 


‘[t is suggested, however, that this case does not turn on the point settled in the 
case referred to, but that the deeds of assignment expressly treat the debt in 
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, question as the debt of the partnership; and that even if the legal liability of the 

partnership were technically extinguished by the bond given, the partners are. 
nevertheless bound, in foro conscientia, to provide for the debt. 

: _ Arrorney GeneraL’s OFFICE, | 
June 22, 1835. 

Sex: I have received and scene the several documents 

referred to me in the case of Messrs. Hollins & McBlair, and, 

_in.compliance with your request, will now proceed to state my 

opinion in respect to the claim of their trustees to demand and 


Teceive the amount awarded to that firm under the convention _ 


‘with the King of the Two Sicilies, for their interest in the 
schooner Kite and cargo. It appears from the papers before 
Me, that in 1818 and 1819 John 8S. Hollins, one of the house 
of Hollins & McBlair, gave bonds, with two sureties, (not 
being partners of the house,) for duties on merchandise im- - 
ported by his firm. On these bonds, there is now due to the 
United States, after deducting certain debenture certificates in 
favor of Hollins & McBlair, the sum of about $30,000. {n 
January, 1823, two deeds of trust were executed—the one by 
‘all the members of the firm, and the other by the senior part- 
ner, John Hollins, to Robert S. Hollins and others, conveying 
, to them, for the benefit of the creditors of the firm, certain 
‘property and claims; among other things, the claim of the 
‘assignors on the government of Naples, for the seizure of the 
schooner Kite and cargo. In the ‘schedules attached to the 
deeds, a debt of $35,166 91 is acknowledged to be due from 
the firm; and the trustees’ are directed to pay the same out of 
‘the assigned property, and in preference to all other debts. 
‘Though the sum thus mentioned exceeds the balance due to 
tthe United States on the bonds of J. S. Hollins, it is evident, 
from the manner in which the debt is. described in the sched- 
‘ales, that the parties intended to refer to ‘that balance, and to 
‘nothing else. . 

The trustees claim that, even, supposing a debt to exist 
against Hollins & McBlair, which is payable out of the trust 
property; and supposing, too, that the priority of the United 
‘States attaches to it; they are -yet entitled to receive the 
‘amount awerded to their assignors, for the purpose of applying 
‘the same in due course of law. In the cage of a similar claim 
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Be ee ere 
recently referred to me, I had occasion to examine this point, 
and I still adhere one opinion then expressed: that, without 
entering into the general question, the words of the 6th section 
of the act of 1833, for carrying into effect the Neapolitan -con- 
vention, are too explicit and-decisive to be overcome. From 
the moneys to be distributed by: the Secretary of the Treasury 
are to be first deducted “‘ such sums of money as may be due 
to the United States from the persons in whose favor the award 
shall have been made.’’  1f, therefore, the balance. on the duty 
bonds above mentioned is now to be regarded as a debt due 
from Hollins & McBlair, the moneys awarded to that, house 
cannot, im my opinion, be paid to their trustees. 

But it is contended by the trustees, that the claim of the 
United States against the firm of Hollins & McBlair, for the 
- duties on goods imported by them, was ertinguished. by the 
acceptance of the bond of John S. Hollins and his sureties; 
and that the government is not in fact a creditor of the partner- 
ship in whose favor the award has been made, and, conse- 
quently, cannot retain the money so awarded. In support of 
this position, the decision. of Judge Washington in the case of 
the United States vs. Astley and Brooks (3 Washington’s Cir- 
cuit Court Reports, 508,) is referred to, and much relied on. 
If the case turned exclusively on the point involved in this 
decision, I should still hesitate in assenting to it, because. the 
contrary doctrine has been strongly intimated by Judge Story, 
in the case of the United States vs. Lyman, (1 Mason, 4825) 
and I am not aware that this conflict of opinion has been set- 
ued by any decisive authority. in my judgment, however, 
the present case does not turn on this point. The two deeds 
of assignment expressly treat the debt in question as the debt 
of the partnership; and even if the legal liability of the part- 
nership was technically extinguished by the bond of John S. 
Hollins, it is clear that the partners were yet bound, in fore 
conscientia@, to provide for this debt. Besides, as the bond 
was given for the benefit of the whole firm, John S. Hollins 
would have been entitled, on paying it, to charge the amount 
to the partnership; and for the excess beyond his own share, 
his co partners would have been, in law, as well as in justice, 
his debtors; and he would also have been entitled to stand in 
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the place of the United States, and, in respect to the individual 
property of his insolvent co-partners, to have claimed the ben- 
efit of the priority given to the United States. Thére was, 
therefore, a sufficient consideration to support the assignment 
in favor of the United States, and to prevent any other credi- 
tor of the firm from objecting to it. As the trustees are parties 
to these deeds, and have accepted them, they are bound by the 
admissions of their grantors; and although the United States 
are not parties in form, yet they have a right to affirm the trusts, 
and, through the medium of a court of equity, to enforce their 
performance. Under the circumstances of this case, I am, 
therefore, of opinion, that in equity, and within the meaning 
of the act of Congress before referred to, the balance due on 
the bonds in question is a debt from Hollins & MeBlair; and, 
consequently, that it must be first deducted from the amount 
awarded to that house, before payment can be made to them or: 
their assignees. 

Iam, sir, &c., &c., | . 
B. F. BUTLER... 
To the SEcRETARY oF THE TREASURY. 





PENSIONS TO WIDOWS OF OFFICERS OF THE NAVY.. 


Where the pay of the officer was regulated, at the time of his decease, by the act 
of 3d March, 1835, fixing it at four thousand dollars per year, and died, leaving 
him surviving a widow, who demands a pension under the act of 3d March, 
1817, giving half-pay, &c., to widows—HELD, that the amount of the widow’s 
pension must be regulated by the act of 1835; deducting all allowances 
usually made for all rations except one from the said four thousand dollars, 
and paying her one-half of the residue. 


OFFicE oF THE ATTORNEY GENERAL, 
July 20, 1835. 

Sm: Pursuant to your directions, I have examined the va- 
rious acts of Congress relating to navy pensions, and to the 
pay of officers of the navy, for the purpose of answering the 
question which has arisen in the case of Mrs. Henley, widow 
of the late Commodore Henley; and shall now proceed to state 
my views thereon. 

The act of March 3d, 1817, provides, that if any officer be- 
longing to the navy of the United States shall die in conse- 

VoL. u—46 
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quence of disease contracted, or of casualties or injuries re- 
ceived, while in the line of his duty, &c., leaving a widow, 
such widow shall be entitled to receive ‘‘ half the monthly pay 
to which the deceased was entitled at the time of his death,’’ 
to continue for the term of five years, &c. 

This law must undoubtedly be regarded as furnishing the 
general rule by which the rights of Mrs. Henley are to be set- 
tled; and although we are obliged to refer to other laws regu- 
lating the pay of officers of the navy, yet, so loag as such pay 
was made by the month, no difficulty could arise in its appli- 
cation. Even where the monthly pay may have been increased 
since 1817, the principle would be the same; the language of 
the act of 1817 being such as to accommodate itself to the 
monthly pay, whatever it may have been, to which the de- 
ceased officer was entitled at the time of his-death. 

Until the enactment of the late act “to fegulate the pay of 
the navy of the United States,’’ passed March 3d, 1835, cap- 
tains in the navy were paid at the rate of one hundred dollars 
per month when commanding ships of thirty-two guns and up- 
wards. Commodore Henley’s case would have been governed 
by this law, had it not been for the new provision inserted in 
the act of 1835, which virtually repeals all former laws on the 
subject, and adopts the principle of annual instead of monthly 
pay; fixing that of captains in command of squadrons on for- 
eign stations at four thousand dollars. To this annual pay 
Commodore Henley, as I understand, was entitled at the time 
of his death; and it is therefore urged, in behalf of his widow, 
that she is entitled, under the act of 1817, to the one-half of 
this sum per year, or the twelfth part of it per month, as her 
pension. Qn the other hand, the Secretary of the Navy is of 
opinion that the act of 1835 was passed without any reference 
to pensions, and has decided that, until Congress otherwise 
direct, pensions must be granted according to the monthly pay 
to which the officer was entitled, by law, at the time when the 
act granting such pensions was passed. It is upon this deci- 
sion, from which Mrs. Henley has appealed to the President, 
that my opinion is required. 

It may be admitted as highly probable that the act of 1835 
was framed without any special regard to the pension law, and 
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that its effect was not considered by Congress; but I cannot 
entirely subscribe to the opinion that pensions are to be limited 
to one-half the monthly pay established by the former laws. I 
think it very certain that Congress, in passing the act of 1835, 
intended to raise the pay proper to naval officers; and, so far 
as this was intended to be done, it appears to me it ought to 
produce a corresponding increase of the pension. ‘The mere 
fact that the pay, instead of being fixed at a monthly sum, is 
to be paid quarterly or annually, and that it is spoken of as 
annual pay, does not, in my judgment, prevent the application 
of the rule given by the law of 1817, provided it be practicable 
to ascertain the precise amount of pay proper given by the new 
law. The pension law of 1817 seems to have been framed 
with a view to meet the case of an increase in the monthly 
pay, as well as of differences in the amount to which the officer 
may be entitled, arising from other circumstances; and there- 
fore expressly provides that the pension shall be, not “one half | 
of the monthly pay given and established by the laws now in 
force,’’ (which is the construction adopted by the Secretary of 
the Navy,) but “one-half the monthly pay to which the de- 
ceased was entitled at the time of his death.’’? We are, there- 
fore, as it seems to me, obliged to resort to the law of 1835, by 
which Commodore Henley’s pay was regulated and fixed at 
the time of his death; and are not at liberty to take the amount 
fixed by the former law, which, as already observed, is repealed 
by the act of last session. 

But I am by no means prepared to say that the widow is 
entitled to one-half the gross sum prescribed by the act of 1835. 
It is obvious, from the history of this law, and from its pro- 
visions, that Congress intended to include in the gross sums 
fixed by it, not only a certain amount of pay proper, (consider- 
ably increased beyond the monthly pay given by the former 
law,) but also to embrace an allowance for all the rations but 
one, and for sundry other perquisites. And as the pension 
laws have never been so framed as to .give any part of those 
rations and perquisites to the widow or children of the officer, 
but, on the contrary, are carefully limited to one-half of the 
pay proper, I think the pension to be allowed to Mrs. Henley 
ought to be confined to one-half of so much of the annual sum 
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of four thousand dollars as may be found to be referrible to 
pay proper. The rations, (over one ration per day,) and the 
other perquisites, to which an officer in the situation of Com- 
modore Henley at the time of his death would have been en- 
titled under the laws in force on the 2d of March, 1835, must 
be deducted from the sum.of four thousand dollars; and the 
one-half of the residue, after such deduction, will, in my opin- 
ion, be the proper annual pension to be allowed to Mrs. Henley. 
I have not in my possession the proper means of ascertaining 
the precise amount which this principle will give her; and, 
besides, the statement and liquidation of the sum to be de- 
ducted from the annual pay, and the calculation of the pension, 
more properly belong to the Navy Department. 

lam, sir, &c., &c., 
B. F. BUTLER. 
To the PresipENT oF THE Unirep STAres. 
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The foregoing opinion advises the deduction of only fifteen of the sixteen rations 
allowed Commodore Henley at the time of his death; and as the act of 1833 
allows one ration only per day besides annual pay, all the other rations and 
perquisites which are merged in the sum of four thousand dollars should be 
deducted, in order to ascertain what was really intended to be allowed for pay 
proper. 


ATTORNEY GeNERAL’sS OFFICE, 
August 17, 1835. 

- Sir: It appears ‘oe your letter of the 4th instant, that 
Commodore Henley would have been entitled, under the laws 
in force on the 2d of March last, to sixteen rations per day at 
the time of his death; and, on this state of the case, you in- 
quire ‘¢ Whether, on the principles of my opinion in the case 
of his widow, the sixteen rations, or only fifteen, should be 
deducted from his annual pay?’ In answer to this:inquiry, I 
have the honor to state that, in my view of the case, only fifteen 
rations ought to be deducted. The act of 1836 allows one 
ration per day besides the annual pay; but all the-other rations 
before allowed are merged in the gross sum given for annual 
pay, and should therefore be deducted, together with the other 
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perquisites so merged, in -order to ascertain what was really 
intended to be allowed for pay proper. Not knowing, at the 
time { prepared my opinion, to what precise number of rations 
an officer circumstanced like Commodore Henley would have 
been éntitled at the time of his death, I could’ not, express 
myself more definitely than by saying that ‘the rations over 
ene ration per day, and the other berginies should be de- 
ducted. 

Tam, &c., &., | 7 3 
. B. F. BUTLER. 
To the Secrerary or THE Navy. 





IMMUNITIES OF FOREIGN CONSULS. 


Foreign consuls in the United States are entitled to no immunities beyond those 
enjoyed by foreigners coming to this country in a private capacity, except that 
of being sued and prosecuted exclusively in the federal courts. 

ff any foreign consul shall be guilty of any illegal or improper conduct, he will 
be liable to the revocation of his exequatur and to be punished according to 
our laws; or he may be sent back to his own country, at the discretion of 
our government. 


ATTORNEY GENERAL’S Ores ; 
September 16, 1835. 


Srr: In your communication of the 20th ultimo, you inform 
me that you have been instructed by the President to request 
my opinion as to the immunities of foreign consuls in the United 
States under the laws of nations and the constitution and awe 
of the United States. 

After a careful consideration of this subject, I am of opinion 
that foreign consuls in the United States are entitled to no im- 
munities beyond those enjoyed by persons coming to this coun- 
«ry in a private capacity from foreign nations, except that of 
being sued and prosecuted exclusively in the United States 
courts, under the jurisdiction conferred on them by the consti- 
tution-and laws of the United States. The question whether 
consuls are entitled to the privileges belonging to public min- 
isters, has been much discussed by writers on the law of na- 
-tions and in the English and American courts of justice. The 
statements of Chancellor Kent, in his recent Commentaries on 
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American Law, (vol. 1, sec. 2,) are fully supported by the 
text books and detisions to which he refers; and [I therefore 
take theliberty of quoting them, as expressing my own opinion 
on this point. 

“Tf any consul be guilty. of illegal or improper conduct, he 
is liable to have his erequatur (or written recognition of his 
character) revoked, and to be punished according to the laws of 
the country in which he is consul; or he may be sent back to 
his own country, at the discretion of the government which he 
has offended. 

‘¢ A consul is not such a public minister as to be ‘entitled to 
the privileges appertaining to that character; nor is he under the 
special protection of the law of nations. He is entitled to 
privileges to a certain extent, such as for safe-conduct; but he 
is not entitled to the jus gentium. Vattel thinks that his func- 
tions require that he should be independent of the ordinary 
criminal jurisdiction of the country; and that he ought not to 
be molested, unless he violate the law of nations by some 
enormous crime; and that, if guilty of any crime, he ought to 
be sent home to be punished. But no such immunities have 
been cqnferred on consuls by the modern practice of nations; 
and it may be considered as settled law, that consuls do not 
enjoy the protection of the laws of nations any more than any 
other persons who enter the country under a safe.conduct. In 
civil and criminal cases, they are equally subject to the laws 
of the country in which they reside. The same doctrine, de- 
clared by the public jurists, has been frequently laid down in 
the English and American courts of justice.”’ 

Tam, sir, &c., &c., 
B. F. BUTLER. 

To the Secrerary or Sprarte. 





RIGHT OF THE TERRITORIES TO BECOME STATES. 


The powers of all the departments of the regularly organized Territorial govern- 
ments are derived from the acts of Congress making rules for such govern- 
ments, and can be exercised only in the manner and within the limits 
prescmbed by their provisions: wherefore Territorial legislatures cannot, with-. 
out permission from Congress, pass laws authorizing the formation of con- 
stitutions and State governments. 
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And all measures commenced and prosecuted with a design to subvert the 
Territorial government, and to establish and putin force in its place a new 
government without the consent of Congress, will be unlawful. 

But the people of any Territory may peaceably meet together in primary as- 
semblies, or in conventions chosen by such assemblies, for the purpose’of 
petitioning Congress to abrogate the Territorial government, and to admit them 
into the Union as an independent State; and if they accompany their petition 
with a constitution framed and agreed on by their primary assemblies, or by 
a convention of delegates chosen by such assemblies, there is no objection to 
their power to do so, nor to any measures which may be taken to collect the 
sense of the people in respect to it; provided such measures shall be prose- 
cuted in a peaceable manner, in subordination to the existing government, and 
in subserviency to the power of Congress to adopt, reject, or disregard them, 
at thelr pleasure. | 


ATroRNEY GENERAL’s OFFICE, 
September 21, 1835. 


Str: I have the honor to acknowledge the receipt of your 
communication of the 3lst ultimo, transmitting a copy of a 
letter from the governor of Arkansas, with a printed address 
recently issued by him to the people of that Territory, and 
requiring, by direction of the President, my opinion on the 
constitutional and legal questions presented in those documents. 

It appears from the papers that applications have been made 
to the governor of Arkansas, by various meetings of the in- 
habitants of that Territory, to convene the Territorial legis- 
jature at an early day, for the purpose of passing an act 
authorizing the election of delegates to a convention to form a 
State constitution; that he has declined to comply with this re- 
quest; that he entertains strong apprehensions that the Terri- 
torial legislature, at their next regular meeting to be held in 
October next, will pass such an act, and by so great a majority 
as to overrule the negative vested in him by law; and that the 
people, either with or without such a law, will proceed to elect 
delegates to a convention, and to organize and put in operation . 
a State government without the authority of Congress; that. 
he is of opinion that, under the constitution and laws of the. 
United States, no measures can lawfully be taken by the citi- 
zens of Arkansas to form a constitution and State government, 
until Congress shall first have granted them authority so to do; 
and that he will therefore feel himself bound to consider and 
treat all such proceedings as unlawful. In order to meet the 
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emergency thus apprehended, he solicits instructions. for his 
future guidance; and it is in reference to this request that my 
opinion is required. | 

The various questions arising in this case may be classed 
under two general heads. ‘They have respect either—lIst, to 
the power of the Territorial legislature to pass laws authorizing 
the formation of a constitution and State government; or, 2d, 
to the right and authority of the citizens of the Territory to 
take measures for that purpose; and to the extent to which 
such proceedings, if it be lawful to enter on them at all, may 
properly be carried, consistently with the constitution .of the 
United States and the laws now in force. 

I. Upon the first of these points, there is, as it appears to 
me, no room for reasonable doubt. The Territorial govern- 
ment has been erected by Congress—the law for that purpose 
having been passed under the clause of the constitution which 
declares that “‘Congress shall have power to dispose of, and 
make all needful rules and regulations respecting, the territory 
or other property belonging to the United States.’’ The 
powers of all the departments of the Territorial government, 
executive, legislative, and judicial, are derived from this law, 
and can only be exercised in the manner and within the limits 
prescribed by its provisions. 

The legislative power is vested in a General Assembly, com- 
posed of two branches—the Legislative Council and the House 
of Representatives; both of which are elected by the people. 
The act providing for the government of the Territory of Mis- 
souri, approved June 4, 1812, and which is adopted in the 
laws relating to Arkansas as defining the powers of the legis- 
lative department, declares ‘‘that the General Assembly shall 
have power to make laws in all cases, both civil and criminal, 
for the good government of the people of said Territory, not 
repugnant to, or inconsistent with, the constitution and laws 
of the United States.’? ‘This part of the law is to be taken in 
connexion with the other provisions contained in it; and when 
so considered, it will be seen that the whole law was designed 
to accomplish the single purpose of organizing a temporary 
Territorial government, which was intended to remain subject 
at all times to the control of Congress, under the authority 
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conferred upon it by the constitution of the United States. In 
the exercise of this authority, Congress may, at pleasure, re- 
peal or modify the laws passed by the Territorial legislature, 
and may at any time abrogate and remodel the legislature 
itself, and all the other, departments of the Territorial Bovey 
ment. 

To suppose that the legislative powers granted to the General 
Assembly include the authority to abrogate, alter, or modify 
the Territorial government established by the act of Congress, 
and of which the assembly is a constituent part, would be 
manifestly absurd. The act of Congress, so far as it is con- 
sistent with the constitution of the United States, ahd with the 
treaty by which the Territory, as a part of Louisiana, was ceded 
to the United States, is the supreme law of the Territory; ‘it is 
paramount to the power of the Territorial legislature, and can 
only be revoked or altered by the authority from which it 
emanated. The General Assembly and the people of the Ter- 
ritory are as much bound by its provisions, and as incapable 
of abrogating them, as the legislatures and people of the Amer- 
ican States are bound by, and incapable of abrogating, the 
constitution of the United States. It is also a maxim of uni- 
versal law, that when a particular thing is prohibited by Jaw, 
all means, attempts, or contrivances to effect such thing are - 
also prohibited. Consequently, it is not in the power of the 
General Assembly of Arkansas to pass any law for the purpose 
of electiiig-members to a convention to form a constitution and 
State government, nor to do any other act, directly or indi- 
rectly, to create such new government. Every such law, even 
though it were approved by the governor of the Territory, 
would be null snd void; if passed by them, notwithstanding 
his veto, by a vote of two-thirds of each branch, it would still 
be equally void. 

If I am right in the foregoing opinion, it. will then follow 
that the course of the governor, in declining to call together 
the Territorial legislature for the purpose in question, was such 
as his legal duties required; and that the views he. has ex- 
pressed in his public address, and also in his official commu- 
nication to yourself, so far as they indicate an intention not 
to sanction nor concur. in any legislative or other proceedings 
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towards the formation of a State government, until Congress 
shall have authorized it, are also correct. 

II. The questions which refer themselves to the second 
general head are more difficult, and the considerations which 
must govern their decision more numerous and complex; but 
the conclusion to which my reflections have brought me, with 
the prominent reasons on which it is founded, can be stated 
without much prolixity. 

The 3d section of the fourth article of the constitution of 
the United States declares that new States may be admitted by 
the Congress into the Union; but that no new State shall be 
formed or erected within the jurisdiction of any other State; 
nor any State formed. by the junction of two or more States, or 
parts of States, without the consent of the legislatures of the 
States concerned, as well as of the Congress. This provision 
implies that the new State shall. have been constituted by the 
settlement of a constitution or frame of government, and by the 
appointment of those official agents which are indispensable 
to its action as a State, and especially to its action as a member 
of the Union, prior to its admission into the Union. In accord- 
ance with this implication, every State received into the Union 
since the adoption of the federal. constitution, has been actually 
organized prior to such admission. 


By the practical construction which has been given to the 
first clause of the provision just quoted, it may now be con- 
sidered as authorizing the admission of new States into the 
Union, though formed out of the ¢erritories of the United 
States; and this, whether the territory composing it was once a 
part of some one or more of the original States, or has since 
been acquired by treaty or otherwise. In every such case, the 
legal authority to enter on the preliminary arrangements, so 
far as such authority is needed, can only be granted by the 
Congress of the United States. I say by the Congress, or the 
legislative department, in contradistinction from all other de- 
partments of the federal government; because the power of ad- 
mitting new States into the Union, and that of supreme legis- 
lation over the Territories, being both exclusively vested in 
that body. must necessarily draw after them the power to pass 
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all laws preparatory to the conversion of a Territorial into a 
State government. | 

The treaty by which Louisiana was ceded to the United 
States, (though, undoubtedly, for many important purposes, a 
part of the supreme law,) must therefore be laid out of the pres- 
ent question. [tis true that the third article imposes on the 
United States, as a nation, the duty of incorporating the inhab- 
itants of the ceded territory into the Union of the United States, 
and of admitting them, as soon as possible according to the 
principles of the federal constitution, to the enjoyment of all 
the rights, advantages, and immunities of citizens of the United 
States; and, m the mean time, they are to be “ maintained and 
protected in the free enjoyment of their liberty, property, and 
the religion which they profess.’’ And it must also be admit- 
ted that Congress, by the 7th section of the act of the 2d of 
March, 1805, “‘ providing for the government of the Territory 
of Orleans,’’ have construed this article as pledging the faith 
of the United States to admit the inhabitants of Louisiana into 
the Union of the American States, as an independent State or 
States, and on the footing of the original States, whenever the 
proper number of free inhabitants should be found therein; 
thereby removing all doubt as to the true intent of this article, 
and adopting that construction of its terms understood to be 
now contended for by the citizens of Arkansas. Before meet- 
ing with this legislative exposition of the treaty, I had come to 
the conclusion that the construction proposed by the governor 
of Arkansas in his printed address was too narrow, and that 
the language and manifest design of the provision required the 
other and more liberal interpretation. Many reasons might be 
assigned for this opinion ; but, after the distinct recognition of 
jts justice contained in the act of 1805, I'deem it needless to 
dwell on this point. 

But, though the treaty engages that the inhabitants of the 
ceded territory shall, at the earliest practicable period, be duly 
admitted as States into the Union; and, though this engage- 
ment has been, and yet is, obligatory and inviolable, it by no 
means follows that it can be carried into effect without the 
consent of Congress. On the contrary, like all other treaty 
stipulations which require for their complete execution the en- 
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actment of suitable laws, its actual fulfilment exclusively de- 
pends on the legislative department. The United States, in 
their national character, are bound by the stipulation; and it is 
their duty to pass the laws, and to take all other steps which 
are necessary to its faithful execution. But those laws and 
other steps can only be passed or taken through the organs pre- 
scribed by the federal constitution. And if the department 
which, under the constitution, possesses the exclusive power 
of legislation, improperly refuses or omits to pass the necessary 
laws, the stipulation, so far as its fulfilment depends on legis- 
lation, must necessarily remain unexecuted. Such a refusal 
or omission would, indeed, violate the treaty, and many serious 
consequences might, therefore, grow out of it; but, so long as 
persisted in, the inhabitants would necessarily be excluded 
from the Union. The obligatory force of the treaty stipulation 
is, therefore, to be carefully distinguished from the proper mode 
of carrying it into effect. The obligation must be admitted, 
and, it cannot be doubted, will be faithfully fulfilled; but, so 
far as legislative enactments are necessary to carry it into effect, 
they must be made by the Congress of the United States, and 
cannot be supplied by any other department of the general gov- 
ernment. 

No law has yet been passed by Congress which either ex- 
pressly or impliedly gives to the people of Arkansas the author- 
ity to form a State government. For the reasons above stated, 
I am, therefore, of opinion that the inhabitants of that Terri- 
tory have not at present, and that they cannot acquire, other- 
wise than by an act of Congress, the right to form such a gov- 
ernment. 

But I am not prepared to say that all proceedings on this 
subject on 'the part of the citizens of Arkansas will be illegal. 
They undoubtedly possess the ordinary privileges and immu- 
nities of citizens of the United States. Among these is the 
right of the people ‘‘ peaceably to assemble and to petition the 
government for the redress of grievances.’’ In the exercise 
of this right, the inhabitants of Arkansas may peaceably meet 
together in primary assemblies, or in conventions chosen by 
such assemblies, for the purpose of petitioning Congress to 
abrogate the Territorial government, and to admit them into 
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the Union as an. independent State. The particular form 
which they may give to their petition cannot be material, so 
long as they confine themselves to the mere right of petition- 
ing, and conduct all their proceedings in a peaceable manner. 
And as the power of Congress over the whole subject is. plenary 
and unlimited, they may accept any constitution, however 
framed, which, in their judgment, meets the sense of the people 
to be affected by it. If, therefore, the citizens of Arkansas 
think proper to accompany their petition by a written consti- 
tution, framed and agreed on by their primary assemblies, or 
by a convention of delegates chosen by such assemblies, I 
perceive no legal objection to their power to do so, nor to any 
measures which may be taken to collect the sense of the people 
in respect to it; provided, always, that such measures be com- 
meneed and prosecuted in a peaceable manner, in strict subor- 
dination to the existing Territorial government, and in entire 
subserviency to the power of Congress to adopt, reject, or dis- 
regard them, at their pleasure. 

{t is, however, very obvious, that alt measures commenced 
and prosecuted with a design to subvert the Territorial gov- 
ernment, and to establish and put in force in its place a new 
government, without the consent of Congress, will be unlaw- 
ful. The laws establishing the Territorial government must 
continue in force until abrogated by Congress; and, in the 
mean. time, it will be the duty of the governor and of all the 
Territorial officers, as well as of the President, to take care that 
they are faithfully executed. 

I am, sir, &c., &c., 
: B. F. BUTLER. 

To the Secretary oF State. 
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ACCOUNTS AND ACCOUNTING OFFICERS. 


1. Accounting officers belong to the executive branch of the government, and 
ought, in general, to observe the rules which the executive prescribes. Pot- 
tinger & Spence’s case, 8. 

2. It is a rule which each administration has prescribed to itself to consider the 
acts of its predecessors conclusive so far as the Executive is concerned. Ibid. 

3. If a decision made in the case referred to, eight years ago under a former Ex- 
ecutive, is open for review and reversal, the same principle will open de- 
cisiens made during the presidency of Washington, and keep the acts of 
the Executive perpetually unsettled and afloat. Ibid 

4. By the act of 2lst April, 1806, touching the pay of certain officers retained 
in service, it is provided that they shall receive no more than half their 
monthly pay when they are not under orders for actual service. Com. 

_Porter’s case, 18. | 

5. General Harrison’s claim for services in the campaign of 1811, on the Wabash, 
is covered and provided for by the act of April 10, 1812. Gen. Harrison’s 
case, 22. 

6. A midshipman nominated and confirmed by the Senate to take rank next af- 
ter Lieutenant P., who holds a commission dated January, 1825, cannot 

. draw the pay of a lieutenant until he receives his lieutenant’s commission. 
Advice, 27. ‘ 

7. Interest may be taken and considered as a part of the indemnification awarded 
by the Emperor of Russia to be paid by Great Britain for having violated 
the treaty of peace in taking and carrying away American slaves and other 
property. Advice, 28. 

8. The governor of Michigan, having been employed by the general government 
to perform services which did not belong to his duty as governor, has a fair 
claim to compensation on the principles of quantum meruit. Gov. Cas? 
case, 189. ; 

9. The accounts of William Tharp, late a sutler in the army, and administrator 
of the estates of certain deceased soldiers, should be examined by the ac- 
counting officers of the treasury, and the balances found due the soldiers 
respectively paid him. Tharp’s case, 209. | 

10, Where the Third Auditor shall have examined, and certified, and transmitted, 
with vouchers, an account to the Second Comptroller, and the latter officer 
shall have certified the amount due to the Secretary of War, the matter as 
certified to said Secretary of War is final, so fac as the accounting officers 
of the government are concerned; and can only be set aside by the Secre- 
tary, acting under the direction of the President. Gen. Parker’s case, 302. © 

11. A decision by. the Second Comptroller upon a claim properly before him cannot 
be questioned by any other of the accounting officers. A demand after pass- 
ing him ceases to be a matter of account, and becomes a liquidated adjusted 
‘demand. Ibid. 

12. But the Secretary possesses the power to review the decision of the Comp- 
tréiler before he issues his requisition for the amount. Ibid. 
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13. The commissioners appointed to treat with the Chickasaw and Choctaw In- 
dians, are not bound to account to the government for the depreciation of 
the money deposited by them in bank to the credit of the Treasurer bf the 
United States. Case of Gens. Cuffee & Hinds, 347 

14. It is not incumbent on the Second Comptroller to pass the amount of the 
claim of a purser in the navy to his credit, unless the same has been settled 
by the Fourth Auditor, and the balance certified by that officer for his de- 
cision. Purser Clurke’s cuse, 352. 

15. Moneys appropriated to the service of the War Department, and remaining 
unexpended in the treasury, may be carried to the surplus fund, without a 
report from the Secretary of War, after the expiration of two years from 
the calendar year in which they were appropriated. Advice, 442. 

16. Moneys appropriated to the service of the War Department, and remaining 
unex pended in the treasury, may,be carried to the surplus fund within two 
years from the calendar year in which they were appropriated, upon receiv- 
ing a report from the Secretary of War that the object for which the same 
were appropriated has been eflected. Jdid. 

17. So, also, may a like transfer be made of the moneys to be paid into the 
treasury, in the hands of the Treasurer, as agent, whenever the Secretary of 
Wear shall report them; and of moneys once drawn from the treasury, but 
remaining unexpended, though repaid into the treasury after the appropria- 
tion shall have been carried to the surplus fund. /dzd. 

18. It is foreign to the powers and duties of the Treasury Department to inves- 
tigate the facts and circumstances alleged to exist by a surety to a bond 
given to the United States, and by him paid, concerning a certain trust 
fund, in which he claims an interest, created by an assignment of the prin- 
cipal debtor. Goodman's case, 457. 

19. There is no law inhibiting accounting officers from allowing interest to claim- 
ants if it shall appear that interest is justly due them. Mojor Tharp’s 
case, 463. 

20. Lapse of time, whilst it turnishes strong presumptive evidence against the 
toa of claims, is no bar to payment. The delay may be accounted for. 


21. Where a claim has been rejected by the accounting officers, and their de- 
cision has been confirmed by the Secretary of War on appeal, it is doubt- 
ful whether the successor of the latter can review his decision. The party 
may carry his appeal to the President, who may affirm or reverse the de- 
cision. If he affirm, the claimant has no remedy except at the hands of 
Congress, the decision being conclusive ao far as the executive department 
is concerned, unless there shall have been mistakes in matters of fact arising 
from errors in calculation, or the absence of material testimony afterwards 
discovered. Ibid. : 

22. Unless claims finally decided by the proper department shall, in general, be 
considered res jud:cuta, every change in the officers thereof will produce a 
new hearing of the sarnc, and the accounts of the government will remain 
open and undecided. Jdid. 

23. Upon a reconsideration of his opinion of August 19, the Attorney General 
re affirms that it is foreign to the powers and duties of the Treasury Depart- 
ment to investigate the facts and circumstances alleged to exist by a surety 
to a bond given to the United States, concerning a trust fund in which he 
claims an interest, created by an assignment of the principal debtor, and 
which he avers has been applied by the United States to the payment of 
other bonds of the same debtor. Goodman’s case, 473. 

24. Where a contractor with the government to deliver a certain quantity of tim- 
ber by a time specified, failed in respect to the time, and suffered a forfeiture 
of ten per cent. thereby, which the Fourth Auditor and Second Comptroller 
retained from his account, it cannot be refunded to the contractor except by 
authority of Congress. Grice’s case, 481. 
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25. When such contracts have been made, the rights of the parties under them 
become at once vested, and it is not in the power of the agents to modify or 
release them. did. 

26. In settling the accounts and ascertaining the balance, the-accounting officers 
must be guided by the instrument itself. Neither the Auditor nor the 
Comptroller can absolve the contractors from any of the stipulations con- 
tained in their contracts, however severely they may be supposed to bear 
upon them. Ibid. 

27. Where the account of General Taylor had been settled by the accounting 
ollicers, and a balance found against him, for which a suit had been com- 
menced; and a memorial was subsequently presented by him to the Presi- 
dent, requesting the discontinuance of the suit on account of alleged errors 
in the settlement—uern, that the decision of the Comptroller was conclu- 
sive upon the executive branch of the government; and that the President 
does not possess the power to enter into the correctness of accounts for the 
purpose of repairing any errors which the accounting oflicers may have 
committed. Gen. Taylor’s case, 507: 

28. General Taylor must seek relief in the court where the suit is depending, or 
‘bring his claims to the consideration of Congress, Ibid. 

29. The President may, however, compel the district attorney to prepare for and 
proceed to trial-without delay. Ibid. ) 

30. Where items of account once presented to the accounting officers and re- 
jected, and afterwards to Congress, and by that body rejected in part, are 
again presented to the accounting officers on new proof—uerxp, that they 
cannot re-open the account nor take any new testimony in respect to them. 

Col. Tharp’s ease, 515. / ‘e 

31. Where Congress directs an account to be opened for a specific purpose, that 
purpose only can be subserved by so doing. bid. 

32. Contracts for bricks and masonry at Fort Monroe ought to have been depo- 
sited with the Comptroller, and accounts arising therefrom ought to be ad- 
justed at the Treasury Department; until that shall be done, the Secretary 

_ of War cannot be called on to order payment. Law’s case, 518. 

33. An appeal does not lie to the President from the determination of account- 
ing officers, acting in the sphere of their duties; nor can the President in- 
terfere with their decisions. Hogan’s case, 544. 

34. The Second Comptroller of the Treasury is authorized by law in every case 
where, in his opinion, further delays will be injurious to the United States, 
to direct the Auditors, whose duties are to pass upon accounts confided to 
his revision, to audit and report the same to him, that he may revise and 
finally decide thereon: Advice, 625, ; 

35. The accounting officers may make rests and settlements in accounts which 
are not final settlements, and which may be reviewed and corrected when- 
ever errors or false items are found therein; not, however, by re-opening or 
restating, previous adjustments, but by making such new entries as shall 
ba ly oh proper correction. } 

36. And even after accounts are finally closed, so far as the Auditors are con- 
cerned, there may be cases in which the Comptroller or head of the depart- 
ment may be authorized to interfere for the purpose of correcting errors or 
frauds which may have been discovered after the action of the Auditor. 
And still further, although the matter may have passed beyond the reach of 
all the executive officers, the government may yet be entitled to surcharge 
and falsify, by an appeal to the appropriate remedies furnished by the judi- 
cial tribunals. Ibid. . 

3%. But accounts of claimants presented for settlement in the ordinary course 
and under the general laws, and long since examined and finally settled, 
cannot be re-opened and further evidence received in respect to them. 
Ibid. . 

38, Where accounts are presented for settlement under special acts of Congress, 
the powers and duties of the accounting officers must depend principally on 
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the terms of the acts themselves, and be varied according to the variations 
of the special acts from the general law. hid. 

39. The first section of the act for the relief of Colonel Carter has been settled 
and paid, and provides for the immediate payment of a gross sum of 
$1,860, in addition to the amount before received, without authorizing the 
accounting officers to re-open the former account or to re-adjust it. It is 
therefore a provision by itself, and should be so consitered in reference to 
other matters provided for in said act. Col. Carter's case, 639. 

40. The second section provides for the settlement of various other accounts, t. e. 
those accounts only which on the 2d March, 1833, were unadjusted and 
unsettled between him and the government. bid. 

41. How far it may be proper to make partial settlements of either of the sepa- 
rate accounts is a question of convenienge and discretion ; but it oecurs to 
the Attorney General that what may be required by justice and equity in 
respect to the accounts under each contract, cannot very well] be ascertained 
without a view of all the claims which it is intended to present under it. bd. 

42. But in adjusting the unsettled claims and accounts presented under the act 
in question, the accounting officers have no authority to re-open the former 
settlements, nor require the production of evidence to establish their cor- 
rectness, nor tu set off errors prejudicial to the government, which may be 
detected therein, against the allowances to whieh Colonel Carter may now 
show himself to be entitled in the unsettled accounts. bid. 

43. The opinion of the Attorney General of 23d ultimo reconsidered, and modi- 
fied in respect to the directions given to the accounting officers. Col. Car- 
ter’s case, 650. 

44. The accounting officers may continue the former accounts by charging to 
the debit of Carter all such sums as they may find to have been erroneously 
credited to him in either of the former accounts; and all items of this na- 
ture will pass to his debit in the general account between him and the gov- 
ernment. Ibid. 

45. The several sums which may be allowed under the act for his relief should 
be credited in the above-mentioned general account; and the balance, either 

_ for or against him, should be certified in the usual manner. Ibid. 

46. The acts and doings of former Secretaries of War are sufficient, until re- 
versed and countermanded, to authorize and require the accounting officers 
to settle and audit the claim of General Parker for an allowance to the 
amount of two thousand four hundred and sixteen dollars, in lieu of quar- 
ters and fuel. Gen. Parker's case, 652. 

ACTIONS. 

1. In every action brought upon a purser’s bond for a violation of his official 
duties, the duties must be specified in the declaration; und it must be made 
to appear that the duty or duties alleged to have been unperformed belanged 
to the office. Adrice, 50. 

2. Although actions brought upon dutv bonds may have been protracted until 
the principal obligors and cosureties have become insolvent, judgment there- 
in, when obtained, will be valid. Laugh/in’s case, 51. 

8. It is settled law that no /aches can be imputed to the government; and that 
no voluntary forbearance either to institute or to press suits against princi- 
pals can discharge sureties. Ibid. 

4. Actions commenced in the name of the United States may be discontinued by 
order of the President under certain circumstances. Adrice, 53. 

5. The power of the President to order the discontinuance of an action being 
high and delicate, should be exercised only with the greatest circumspection 
and care, and never in a case in which a court of the United States, free 
from suspicion of impurity, has taken cognizance of the matter and there- 
by given countenance to the claim. Ibid 

6. It is not proper for the President to interfere with the case of the United 
States against the mayor, aldermen, and inhabitants of New Orleans, to re- 
strain them from selling un-occapied lands. bid. 
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7, The proper proceeding for the recovery of certain moneys deposited in the 
bank of Vincennes, and placed in jeopardy by the stockholders and direct- 
ors thereof who have permitted its debtors to discharge their liability by 
transfers of stock, is a bill in equity, to be filed against the individuals who 
were the president and directors in the years 1819, 1820, and 1821. Case 
of the bank of Vincennes, 58. 

8. The process of the court, founded on specific claims to or liens upon the 
the public stocks, ought to be respected by the Commissioner of Loans 
and the Secretary of the Treasury. Advice, 173. 

9. Where actions involving the right to patents have been instituted. in and de- 
cided by the proper courts, and appeals are contemplated and noticed, or 
other attemps for redress are to be made, it will be proper to suspend the 
issuance of letters. Advice, 187. 

10. Defendants, in actions commenced in conformity with the provisions of the 
act of 1795, and prosecuted to judgment, are, in certain cases, liable for 
costs. Advice, 300. 

11. Defendants who have obtained the decisions of the court in their favor are 
not liable to costs by force of the said act, or otherwise. Jbid. 

12. Proceedings may be taken under the Ist section of the act of March, 1831, 
against persons who shall have cut and removed any ship timber from lands 

--aequired by the United States. Advice, 424. 
ADMINISTRATORS. 

1. A foreign administrator cannot maintain a suit on letters granted in a foreign 
country. Whatever may have been the practice of the government concern- 
ing foreign letters, it is not safe to act upon a power of attorney, to transfer 

_~ any of the funded debt, executed by a foreign administrator. Advice, 171. 

ADVANCES. . 

1. The President being intrusted with the subject of the diplomatic intercourse 
of the United States with foreign nations may, in his discretion, advance 
money to a minister going abroad over and above his outfit. Advice, 204. 

ALLOWANCES, 

_» .. See Craims—Comrrnsarion—InTEREST. 

APPEALS. © 
1. The record from New Orleans in the case of Gonzales and Colmerano, vss 
Thomas Flourney does not present a suitable case for an appeal or writ of 
error. Advice, 35. | w7 
2. Where no questions of law have been made on the trial of a case, and the 
whole matter has been submitted to a jury, the only redress that can be ob- 
_. ,, tained is by a new trial. Ibid. 
_, 8. The grant or refusal of a new trial being purely within the discretion of the 
__.... court which, tried the case, is not a subject for revision in the Supreme 
Court. Ibid. r: 
4, An ap nder the act of 26th of May, 1824, must he taken within twelve 
_) ., Months from the time of the rendition of the decree. Advice, 187. 
APPOINTMENTS. : t 
1. The general provisions of the 24th section of the judicial act of 1789 confer 
+») Ro authority upon the President to appoint marshals in districts created 
5) subsequently to the passage of that law.. Moore's case, 253... 
2. The President of the United States has not any authority, except in the re- 
» .. | cess of the Senate, to appoint any permanent agents for the purchase of sup- 
plies or for the disbursement of money for the navy, other than those enu- 
‘oe ).-merated and referred to in the act of 3d March, 1809, Advice, 320. | 
| 3 The Secretary of the Navy, however, under the act. of lst May, 1820, may 
_ contract for clothing and subsistence of the navy : and when these supplies 
_.., are to be furnished in places where there is no permanent agent, he must, of 
necessity, have the power to appoint a special agent to perform the duty. Ibid. 


“4. The appointment of a navy agent during the recess of the Sen cart 
@ exercise of the 


Bhs 


* the case of a vacancy occuring during the recess, is in 


Digitized by Goog le 
” 





742 INDEX. 


APPOINTMENTS ( Continued.) 


constitutional power of the President, and not by force of the act of the 3d 
of March, 1809; and the constitutional limitation of such appointment is 
to the end of the succeeding session of Congress, unless it be sooner de- 
termined by the acceptance of a new commission under an appointment 
made by and with the advice and consent of the Senate. Adwtce, 333. 

5. Where a new commission is accepted, it supercedes the old one; and the four 
years, prescribed by law as the official term of the appointee, must com- 
mence to run from its date. Ibid. 

6. A commission issued by the President during a receas of the Senate continues 
until the end of the next session of Congress, unless sooner determined by 
the President, even though the individual commissioned shall have been 
meanwhile nominated to the Senate, and the nomination rejected. Ad- 
vice, 336. 

7. The acceptance of a new commission, after confirmation by the Senate of an 
appointment made during a recess, is a supersedeas of that granted on the 
original appointment. did. 

8. The President has the autbority, and he is advised to appoint a surveyor for 
the city of Washington, leaving the necessity of the office to Congress, 
who will apply the remedy if it be unnecessary or the salary be too great. 
De Kraff’s case, 471. 

9. The President has power, during the recess of the Senate, to fill vacancies 
that may happen to exist in the subordinate offices of the government, and is 
not limited in its exercise to those which occur during recesses. Advice, 
525, 

10, It was the intention of the constitution that the offices created by law, and 
which are necessary to the current operations of the government, should al- 
ways be full; and that, when vacancies happen, they shall not be protracted 
beyond the time necessary for the President to fillthem. Ibid. 

11. Generals by brevet are not authorized to appoint aides-de-camp. Advice, 
644. 

ARMS. 

1. Arms for the defence of the negroes at Liberia cannot be purchased pursuant 
to any law authorizing the same, by the agent of the United States residing 
there. Advice, 272. 

ARREST. 

1. Every citizen of the United States is secured, by the constitution, against an 
unreasonable arrest; and to provide against the same, magistrates are inter- 
dicted from issuing warrants except upon probable cause, supported by oath 
or affirmation. French’s case, 267. 

2. The communication of the British minister charging that a master of an 
American vessel had murdered a British subject on the high seas, together 
with copies of depositions taken before a justice of the peace of the island 
of Antigua, are not evidence sufficient to authorize the President to order 
the arrest of the accused and his confinement for trial. Z5#@. 

. A debtor to the United States, under arrest upon execution, may be dis- 
charged by the President. Case of Nicholas, 285. 

. The arrest and imprisonment of free negroes, or persons of color, who shall 
be taken into any harbor or port of South Carolina, on board of any vessel 
from any other State or foreign port, is constitutional and lawful. Advice, 
426. 

5. The Attorney General dissents from the opinion of Mr. Wirt, (see vol. 1, p. 
659, ) respecting the validity of the South Carolina police bill. Ibid. 

6. A judge or justice of the United States may cause the atrest of an offender 
who shall be any where within the United States. Randolph’s case, 564. 

ASSIGNMENT. 

1. A paper acknowledging the receipt of money in part payment of a Virginia 
military warrant, is neither an assignment of itself nor the evidence of an 
assignment. Bradfurd’s case, 276. 
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‘2. Satisfactory evidence of assignment must be produced, in such cases, to the 
Commissioner of Patents, in order to warrant the issuance of patents to per- 
sons other than the original beneficiaries. bid. 

ATTORNEY GENERAL. , 

1. It is the duty of the Attorney General to give his opinion on all questions re- 
referred to him by the heads of the departments touching any matters that 
may concern their departments; not on questions in which the United States 
have no interest. Advice, 31}. 

2. It is not the duty of the Attorney General to give official opinions except in 
cases defined by the laws, as the government might thereby be connected 
with controversies in which it has no concern, and with which it ought not 
to interfere. Advice, 531. 

AWARDS. 

1. The indemnification awarded by the Emperor of Russia, to be paid by Great 
Britain for having violated the treaty of peace, in taking and carrying away 
American slaves and other property, involves not merely the return of the 
value of the specific property, but a compengation, also, for the subsequent 
and wrongful detention of it, in the nature of damages; and since this will 
be a woik of great labor and time, interest according may be taken as a ne- 
cessary part of the indemnification awarded. Advice, 28. 


BALTIMORE AND OHIO RAILROAD COMPANY. 

1. The Baltimote and Ohio Railroad Company have not the legal right to pass 
through the public reservations in the city of Washington, as the same are 
not included in the terms ‘‘other squares and lots” in the city. Advice, 715. 

BANKS. : 

1. Where deposites of the public moneys were solicited by the president of this 
bank, and granted to it upon certain conditions, and the sum of $214,808 56 
thereby placed in jeopardy, if hot beyond recovery, the Attorney General is 
called upon to advise concerning the course of procedure to be adopted to 
insure a thorough investigation of the affairs of the bank and the occasion of 
its default. Case ef Bank of Vencennes, 58. 

2. The resolutions of the stockholders and directors, by which the debtors of the 
bank re permitted to discharge their debts by a transfer of the stock of the 
bank, render such transfers a nullity and leave such debts still due; and® 
part of the fund to which the creditors of the bank have yet a right to look 
for satisfaction of their claims. did. 

3. The best remedy is a bill in equity, to be filed in the name of the United States 
against the individuals who were the president and directors of the bank in 
the years 1819, 1820, and 1821, and such of the stockholders during those 
years as appear to have had any instrumentality in perpetrating this wrong 
on the United States, or who have benefitted by the wrong of others; and 
also against such debtors of the bank of Vincennes as may have taken ad- 
vantag@. of the resolution to pay off their debts in the stock of the bank. 
Ibid. 

4. The resignation to the President of a director of the Bank of the United 
States is an inchoate act until the same has been accepted expressly, or pre- 
sumptively, by the appointment of another. Case of Bank of the United 
States, 406. 

5. The Secretary of War had authority to direct the president of the Bank of 
the United States to transfer the funds, books, and papers of the pension 
agency in possession of said bank to the president of the Girard Bank, and 
no valid reason has been assigned for disobeying the order. Case of Bank 
of the United States, 593. 

6. The Bank of the United States and its branches performed only the subordi- 
nate duties of paymasters of pensions, and sustain the same relation to the 
Secretary of War which the ordinary paymasters of the army sustain to the 
same department. They cannot look beyond the orders of the department, 
nor question their validity, nor inquire into the manner in which its chief 
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intends to dispose of the funds, &c., demanded of them. The order itself, 
in this case, is an ample voucher and indemnity to the agents complying 
with it. Ibid 

7. The directors of the Bank of the United States are not justifiable in withhold- 
ing dividends on the stocksof that institution owned by government, and to 
apply the same in satisfaction of a controverted claim against the latter for 
damages, costs, and interest upon a bill-drawna on the government of France. 
Case uf Bank of the United States, 663. 

8. The rights of the United States will not be impaired by the receipt of such 
part of the dividend declared and payable on the stock uf the government in 
the Bank of the United States as the bank is willing to pay. Case of Bank 
of the United States, 710. 

BLODGETT, MRS. REBECCA. 

1. Mrs. Rebecca Blodgett, claiming dower in certain lands in the city of Wash- 
ington, of which she alleges her husband died seized, has not brought her- 
self within the protection of the principle on which she relies as excusing 
the proof’ of seisin ; and the seisin not being proven, no right to dower is 
established. Mrs. Blodyett’s case, 47. 

BONDS. 

1. A collector may continue to receive for daties the bonds of a house unques- 
tionably good, notwithstanding the obligor may have taken into partnership 
an individual whose bonds remain unpaid, but who has placed in the hands 
of the district attorney means ample for their payment; and has, thereupon, 
been discharged. Smith’s case, 5. 

2. As the precise duties of the office of purser, in which he shall have been de- 
linquent, must be stated in a declaration upon his bond, a statute that shall 
enumerate those duties is recommended to be expedient. Aduice, 50. 

3. Judgments upon duty bonds against a surety are valid, although the suits were 
protracted until the principal obligor and co-surety became insolvent. It is 
settled law that no /uches can be imputed to the government; and that no 
voluntary forbearance either to institute or to press a suit against the princi- 
pal can discharge the suretics. Lauyhlin’s case, 51. 

4. The bond of a purser is required to be approved by the judge gr attorney for 
the United States of the district in which he shall reside; and to save the 
necessity of proof on this subject, the residence should be expressed in the 
body of the instrument. Advice, 93. 

5. Bonds must be sealed, and, for abundant caution, they should be sealed with 
wax, or wafer and paper cap, which are everywhere acknowledged to be seals; 
although scrolls or any other sealing would be valid, which is a good seal- 
ing in the place where they are executed. Ibid. 

6. No attestation is necessary to their validity, although witnesses may be useful 
and convenient to make proof of handwriting in case of necessity. Jbid. 

7. The certificate of the district attorney, approving the sureties, is, to all eub- 
stantial purposes, an approval of the bond. /d:d. 

8. The application authorized by the act of the 3d of March, 1825, for the com- 
pletion of an entry for the benefit of drawback may be made by the attorney 
in fact of the exporter, who may, under proper circumstances, make the 
oath and give the bond. Advice, 260. 

9. The power of attorney given by Manuel Velez is in the proper form, and has 
attached to it a noturial attestation of its execution. bid. 

10. The law recognises but one christian name; hence the bond with the sureties 
and the oath of office of a receiver of public moneys subscribed ‘* Benjamin 
F. Edwards,” where the commission had issued to ‘¢ Benjamin Edwards,” 
are valid. Advice, 332. 

11, Where a marshal, appointed by the President during a recess of the Senate, 
is subsequently nominated to the Senate for the office, and confirmed, and 
a ncw commission issued to him, he should execute a new bond to the gov- 
ernment. Waddelfs case, 500. 
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1. Pierre Bonhomme has no claim, which can be recognised by the executive de- 
partment, to any lands within the military reservations on which Fort Gratiot 
stands. Advice, 207. 

2. Whatever right the priority of his location may have given to him, the same 
has not been recognised by Congress, under whose authority only a patent 
can issue for so much of the land embraced in his claim as lies without the 
limits of the military reservation. Jdid. 

BREVETS AND BREVET PAY. 

1. The ten years’ service in one grade, mentioned in the act of July 6, 1812, as 
given to be one of the meritorious grounds for a brevet, (if there be no prac- 
tice to the contrary,) must be a service for ten continuous years. Major 
Worth’s case, 71. 

2. The act authorizing the President to confer brevets is not mandatory; it 
merely authorizes him to confer brevet rank in certain cases, and the cases 
are within his sound discretion to say whether the gallant actions, meritori- 
ous conduct, and the service of ten years in one grade, have been sufficiently 
important to deserve the mark of distinction. Ibid. 

3. The act of 1818 allows pay to brevetted officers having commands accordin 
to their brevet rank; but the order of the Secretary of War provides that 
they shall have a command equal to double their ordinary or regimental 
command; which order conflicts which the act, and is therefore of doubtful 
validity. Advice, 223. 

4. Brevet pay must nevertheless be limited to those **who are on duty and have 
a command according to their brevet rank,” according to the language of 
the act, and cannot be legally extended to those whose command is double 
that which their regimental rank habitually authorizes, but which is, at the 
same time, not according to that to which their brevet rank entitlesthem. Ibid. 

5. Extra rations are properly issuable to officers commanding at posts in the ordi-. 
nary military acceptation of that term, and to those to whom, by special or- 
der of the President, they have been or may be directed to be issued. bid. 

6. Both the Surgeon General and Paymaster General are entitled, and equally 
entitled, to allowances for fueland quarters. J/bid. 

7. Such allowances as are actully necessary for the marine corpe, although un- 
authorized by any act having express relation to that corps, may be made by 
considering the acts authorizing them to officers of the army as extending to 
the marine corps wherever the analogy is complete. Ibid. 

8. A brevet major, whilst in command, according to his brevet rank, ofa fort, be- 
ing detailed to sit as major on a court-martial, is entitled to his brevet pay 
for the period employed on the court, provided it shall be found that, accord- 
ing to military usage, he was at the same time in command of the fort. 
Major Paine’s case, 646. 

9. The acts of Congress on the subject of brevet pay allow such pay only from 
the time when the brevet commission was actually copferred. Captain 
Bache’s case, 697. 

CADETS. 

1. Cadets are not commissioned oflicers within the meaning of the 64th article 
of the rules and articles of war; nor are brevetted graduates officers until 
an office becomes vacant which they can fill; until which event they remain 
graduated cadets, privileged, by virtue of their degree and the recommenda- 
tion of the accademical staff, to become commissioned officers. Advice, 251. 

2. Graduates of the military academy @mployed in the office of the assistant 
adjutant general are doing staff duties, and are entitled to the additional 
ration allowed by the act of the 2d March, 1827, to the captains and 
subalterns of the army. Advice, 318. 

CANALS. 

1. The Chesapeake and Ohio Canal Company may commence the eastern sec- 
tion of the canal at any point on the tide-water on the Potomac, within 
the District of Columbia, which they may select. Advice, 166. 
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2. The route of the canal through the city, and the time within which the 

work shall be finished, rests entirely in the discretiun of the compasy. Ibid. 
CHARTER PARTY. 

1. Where a vessel was chartered by the navy agent to convey certain supplies 
to the Pacific, with stipulations to proceed first to Valparaiso to receive or- 
ders as to the discharge of her cargo; and then, in conformity to such or- 
ders as should be there received, either to discharge the cargo there, or pro- 
ceed to Lima and discharge there,—ax in, thatthe charter party contem- 
plated only one port of delivery. Fau/ac’s case, 697. 

2. A portion of the freight having been discharged at Valparaiso and the balance 
at Lima, a case has occurred which was not provided for nor contemplated 
in the contract, and which ought to be settled by the general rules of law 
and equity, sided by the analogous provisions contained in the special 
agreement. Ibid. 

3. In the case under consideration, the ship-owner is entitled, at his option, to 
consider either Valparaiso or Lima the port of delivery, and to apply to the 
re after making his election, the special provisions of the charter party. 
Ibid. 

CIVIL AUTHORITY. 

1. Although the subordination of the military to the civil authorities of the 
country is an axiom with this government, it was never intended to plece 
the military entirely at the mercy of any individual who might choose to 
call for the surrender. Advice, 10. 

2. If this were the case, the military operations of the government might be 
weakened, impeded, or obstructed, whenever an individual, from private 
resentment, political intrigue, or worse motives, may choose to interfere 
with their operations. Ibid. 

3. As it restsin the discretion of the President in what cases he will exercise 
his military authority over the citizens composing the army, to constrain 
them to surrender themselves to the civil authority of the States, the pro- 
priety of adopting, by analogy, the principal of the constitution relative to 
the surrender of fugitives by the governors of the States, applying the de- 
tails of the act of Congress of the 12th February, 1793, respecting fugi- 
tives from justice, is suggested. Ibid. 

CLAIMS. 

1. The widow of a person who died by reason of a wound received while acting 
in the line of his duty on board a private armed vessel has a vested right to 
a certain sum for five years, subjected to be discontinued and defeated by 
her death or marriage. Advice, 1. 

2. The commanding officer in the campaign of 1811 upon the Wabash has a 
valid claim for compensation for his services, and the same is provided for 
by the act of 10th April, 1812. Gen. Harrison’s case, 22. 

3. A valid claim upon the government preferred by one of several executors of 
a creditor may be paid to him; co-executors being regarded in law as an in- 
dividual person. Tab’s case, 66. 

4, The Secretary of the Treasury cannot legally pay to the State of Illinois the 
three per cent. of the proceeds arising from the sales of publi: lands within 
the same, reserved under acts of 18th April, 1818, and 12th December, 
1820, unless the account, required by the last mentioned act, indicated 
that the moneys heretofore paid have been applied to the encouragement ef 
learning within the State of Illinois. Advice, 68. 

5. The claim of a register or receiver of a land office for clerk hire is not tena- 
ble, unless there shall have been an actual expenditare therefor. Where 
the efficer performs the whole duty himself his compensation is the fees 
given by the act of 1821, and the half per cent. given by the act of 22d 
May, 1826. Advice, 84. 

6. Tho claims of the people of Georgia for wrongs done by‘the Creek nation to 
them prior to 1802, consisting partly in the destruction of their property 
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and partly in the seizure, carrying away, and detention of other property, 
such as negroes, horses, &c., have been by the several treaties, ageements, 
and the award of the President, disposed of. The Georgia case, 110. 

7. The whole matter in controversy having been, by articles of agreement an- 
nexed to the treaty of the Indian Spring, referred to the President of the 
United States, to be by him decided, adjusted, liquidated, and settled in sueh 
manner and under such rules and regulations as he should prescribe, and 
President Monroe having taking upon himself the responsibility of causing 
proof to be taken and of making an award in the premises, the said award 
must be regarded as final and conclusive therein; and that the power of the 
President over the subject is fune/us officio. Ibid. | 

8. The people of the State of Georgia had no claim on the Creek nation for 
property destroyed prior to the date of the treaty of Colerain; but they had 
for property destroyed between the date of that treaty and the 30th March, 
1802, so far as the same was not satisfied under the provisions of the act 
of Congress of the 19th of May, 1796, to regulate trade and intercourse 
with the Indian tribes and to preserve peace on the fontiers, and the act of 
March 3, 1799, under the same title, subject to any set off for claims of 
the same description within the same period which the Creek nation might 
be able to establish on their part, and which were not satisfied under the 
provisions of the said acts. Ibid. 

9. And they were entitled to claim for the issue of all the females whose mothers 
ought to have been delivered up. did. 

10. It is the opinion of the Attorney General that interest on the sums which 
were certified by the commissioners ought not to be allowed. did. 

il. The Governor of a Territory having been employed by the government to 
perform services which did not belong to his gubernatorial office, has a fair 
claim upon the government for his services. Gov. Cass’ case, 189. 

12. The claim of Luigi Persico, founded on the contract of a late President of the 
United States, may be allowed, and the said contract complied with by the 
present Executive. The terms of the spicific appropriation of the 3d of 
March, 1829, control the provisions of the act of 1823 concerning the dis- 
bursement of the public moneys. Persico’s case, 197. 

13. The Spanish owners of certain negro slaves who were shipped from Havana 
for Pensacola in an American vessel, which was captured under the guns 
of the fort at Barrancas, then occupied by an American force under the 
command of Colonel George M. Brooke, and whilst proceeding to adju- 
cation were seized, with the vessel, by a revenue vessel, and carried into 
the port of Mobile, where restitution of the slaves was awarded, &c., and 
the vessel condemned, have not a claim embraced by the provisions of the 
treaty with Spain. Case of Nagle and Frias, 198. 

14. William Tharp, late a sutler in the United States army, and administrator 
of the estate of certain deceased soldiers, is entitled not as administrator, 
but as creditor of the deceased soldiers, to have his accounts examined by the 
accounting officers of the treasury, and to be paid the amounts respectively 
ascertained to be due, if the balance due the soldier shall in each case be 

adequate. Tharp’s case, 209. 

15. No interest is allowed by the accounting officers on the appropriation of 
five years’ full pay as a commutation to the memorialist for half pay for 
life to their father in his life time, made by the act of 29th May, 1830. 
Easton’s case, 390. 

16. Under the act of 24th April, 1830, ‘for the relief of the widows and or- 
phans of the officers, seamen, and marines of the sloop-of war Hornet,” 
relatives who are of the half blood are entitled to share with those of the 
whole blood, in the order pomted out by the act. Case of the Hornet, 399. 

17. Although the half blood is excluded by the laws of England, that rule is en- 
tirely inapplicable to the condition of things in the United States. Here the 
regulation of decents, in general, belongs to the several States, and is con- 
flicting, but in many of them there has been no distinction between the whole 
and the half blood, and such is the tendency of legislation in the rest. Zid. 
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18. In the practical administration of an act of Congress, where the exclusion of 
the half blood cannot be enforced without conflicting in some instances with 
an anology founded on the rights of succession in the different States, there 
can be no propriety in making a distinction between-beneficiazies of the 
whole and the half blood. Ibid. 

19. Looking moreover to the terms of this act, and to the intention of its framers, 
the collateral relatives, whether of the half or the whole blood, aie entitled 
to participate equally in the bounty which it provides. bid. 

20. The claim of any contractor for an allowance for provisions furnished under 
their contract and deposited in a temporary building outside Fort St. Philip 
where they were destroyed by flood, is valid. Ward and Taylor's case, 
408. 

21. Where the government agrees to furnish proper storehouses for the reception 
and safekeeping of provisions depoeited from time to time, and that con- 
tractors shall suffer no loss for want of such storehouses, and fails to do so, 
it cannot take advantage of its own delinquency to subject the claimant te 
a loes from the uncertainty produced by its own violation of its own con- 
tract. Ibid. 

22. There is no statute forbidding the Secretary of War or the accounting offi- 
cers to allow interest to a claimant in cases where it shall appear that in- 
terest is justly due. As the United are alwaysto be deemed ready to pay 
when a claim is presented and supported by proper vouchers, it can rarely 
if ever happen that they are justly chargeable with interest; beeause it is 
the fault of the claimant if he delay presenting his claim, or does not bring 
forward the proper vouchers to prove it and justify its payment. Interest 
may be paid, however, if the Secretary shall be of opinion, on a review of 
the whole evidenoe, that the claimant is entitled toit. Tharp’s case, 463. 

23. The claim of a surety to the bond of W. and W. to the United States, 
which he paid after judgment rendered against him thereon, for repayment 
to him of a portion of the moneys arising from their assignment, which 
were paid to the United States in discharge of other bonds to which other 
persons were sureties, is inadmissible. Guodman’s case, 457. 

24. It is foreign to the powers and duties of the Treasury Department to investi- 
gate the facts and circumstances alleged to exist by a surety to a bond given 
to the United States and by him paid, concerning a trust fund in which he 
claims an interest, created by an assignment of the principal debtor. bid, 
also, 478. 

25. Where a contractor with the government to deliver a certain quantity of 
timber by a time specified, failed in respect to the time and euffcred a for- 
feiture of ten per cent. thereby, which the Fourth Auditor and Second 
Comptroller retained from his account, it cannot be refunded to the con- 
tractor except by authority of Congress. Grice’s case, 480. 

26. When such contracts have been made, the rights of the parties under them 
become at once vested, and it is not in the power of the agents to modify or 
release them. Ibid. 

27. Where the District Attorney of the city of Washington, by the direction of 
the Secretary of State, employed counsel to assist the said District Attorney 
upon the trial of a person in the Circuit Court for the crime of murder, the 
latter has a fair claim upon the United Saates for the value of his eervices, 

' Col. Asitan’s case, 495. 

28. Where an account had been settled by the accounting officers and a belance 
found against a public oflicer, for which a suit had been commenced, and a 
memorial was subsequently presented by him to the President, requesting the 
the discontinuanee of the suit on account of alleged errors in the settlement, 
HELD, that the decision of the Comptroller was conclusive upon the execu- 
tive branch of the government; and that the President has not the power 
to enter into the correctness of the account for the purpose of correcting 
any errors which the accounting officers may have committed. Gen. 
Taylor's case, 507. 
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29. Where the rejected items of a claim once presented to and rejected by 'the ac- 
counting officers, and presented to Congress and rejected in part by that 
body, are again presented to the accounting officers on new proof—uecp, 
that the account cannot be re-opened, nor any new testimony taken in res- 
pect to-it. Col. Tharp’s case, 515. 

30. Claims arising upon contracts for briek and masonry for forts, ought to be ad- 
justed at the 'T’reasury Department before the Secretary of War is called on 
to order payment. Laws’ case, 518. 

31. The claim of the widow of a consul, who died in office, whilst receiving a 
salary from the government, for a quarter's salary after her return to the 
United States may be allowed; and his funeral expenses, and the incidental 
and contingent expenses of the consulate after his death, are a fair item of 
charge on the fund for the contingent expenses of foreign intercourse. Mrs. 
Cozxe’s case, 521. 

32. The son of a deceased consul who shall have remained at the port and dis- 
charged the duties of consul, which shall have been recognized by the gov- 
ernment, has a fair claim for the amount of compensation fixed by law for 
such services. Ibid. 

33. The militia of Missouri, Indiana, and Michigan, ordered out to repel Indian 
invasions by a competent State or Territorial authority are entitled to be paid 
for their services, provided the circumstances under which the call was made 
were sufficient to justify it. Advice, 536. 

34. Where claims have been regularly presented to the accounting officers and by 
them considered and disallowed, the claimant cannot properly appeal to the 
President, for the reason that he cannot lawfully interfere with their deci- 
sions. Hogin’s case, 544. 

35. The claim of the militia for compensation for services rendered during 
the late hostilities onthe frontiers, is limited to the time during which ac- 
tual service was rendered; and the Seeretary of War cannot lawfully allow 
more. Advice, 547. 

36. By the treaty with the Ottowas, concluded on the 18th day of February, 1833, 
the United States absolutely agreed with the Indians to pay a certain sum 
to Mr. Forsyth, and they are bound to execute the treaty as made, without 
requiring proof of the justice.of the claim. Forsyth’s case, 562. 

37. Where claims are preferred for damages sustained on accownt of horses lost in 
the public service, it must be made to appear that they dicd from some of 
the causes.enumerated in the law before they can be allowed. Losses of 
horses to the owner, where their death cannot be proved, have not been pro- 
vided for. Advice, 570. 

38. The act to provide for the payment of claims for property lost, &c., during 
the late war with the Indians on the frontiers of Llinois and Michigan Ter- 
ritory, does not authorize an allowance to any person (except minors provi- 
ded for in thethird section) who was not personally engaged in the service of 
the United States in the campaigns referred to. Advice, 658. 

39. Yet it is not indispensable that claimants shall show absolute property in the 
horse or equipage lost in the service. A possessory title of horses, &c., con- 
tracted to be paid for, and until which, the title was to remain in the fur- 
nisher, is such a qualified property as entitles the possessors within the equity 
of the law, to be regarded as owners. Ibid. 

40. Allowances for horses are authorized where it shall appear that they were lost, 
without any fault or negligence on the part of their owner or owners, in 
battle; or by dying of wounds received in battle, while yet in the public 
service; or by dying from being unavoidably abandoned or lost while in the 
public service, in consequence of the failure of the United States to supply 
sufficient forage; or when lost, because the rider was dismounted and sepa- 
rated from his horse and ordered to do military duty on foot, ‘at a detached 
station. Ibid. 

41. Allowances for equipage are authorized when it shall appear that it was ac- 
tually lost in battle, or in consequence of the loss of a horse to which it 
belonged. Ibid. 





fi INDEX. 


CLAIMS (Continued.) 


42. Whether harness shall be considered as equipage is a question of fact and mili- 
tary science, rather than of law; but the Attorney General supposes that it 
ought to be so considered. ° Jdid. 

43. Payment of the claims of the citizens of Georgia under the Creek treaty of 
1821, and the law concerning them passed June 30, 1834, may be made 
by the President to the State of Georgia for the use of the claimants. The 
Georgia case, 691. 

44. The President may lawfully authorize the proper officers of the government 
of Georgia to settle and adjust these claims, and may impose any limitation 
or restriction he may judge reasonable on the receipt of claims, so as to bar 
‘any which may net have been presented. either to the proper authorities of 
that State, or to the persons appointed by the United States to muke the in- 
vestigations. Ibid. 

45. Where a vessel was chartered by the navy agent to convey certain supplies to 
the Pacific, with stipulations to proceed first to Valparaiso to receive orders 
as to the discharge of her cargo; and then, in conformity to such orders as 
should be there received, either to discharge the cargo there, or proceed to 
Lima and discharge there—axxp, that the charter-party contemplated only 
one port of delivery. Faulac’s case, 697. 

46. A portion of the freight having been discharged at Valparaiso and the balance at 
Lima, a case has occurred which was not provided for nor contemplated in 
the contract, and which ought to be settled by the general rules of law and 
equity, aided by the analagous provisions contained in the special agreement. 

47. In the case under consideration, the ship-owner ie entitled, at his option, to 
consider either Valparaiso or Lima the port of delivery, and to apply to the 
case, after making his election, the special provisions of the charter-party. Ibid. 

CERTIFICATES. 

1. It is the duty of the commissioner of loans to forbear to act in cases where 
the holder of certificates of the funded debt, or his attorney, presents himself 
to receive dividends or to transfer the stock after notice, by attachment or 
private caveat, that an adverse claim has been filed in the office, until the 
law shall have settled the rights of the parties and given a proper direction 
to the course of his action. Biddle’s case, 90. 

2. The certificates of the funded debt are made payable to the holder or his as- 
signees. ‘They are, therefore, on their face assignable. Being properly as- 
signed, the assignee stands in the place of the first holder. Holding a cer- 
tificate, with an assignment endorsed on the paper itself, is prima facie 
evidence of ownership. But itis only prima facie evidence, because a valid 
assignment may be made on a separate paper, which will pass the legal title 
without the manual tradition of the certificate. Jdid. 

3. In respect to private caveats, unless the caveators shal] state the causes and 
grounds of them, so that they may be considered and judged of by the com- 
missioner, they should be disregarded; so also where the causes and grounds 
are manifestly untenable. bid. 

4. In cases of doubt, the commissioner is advised to send the parties promptly to 
a court of law for the settlement of their rights. Jdid. 


COLLECTORS. 


Sze Customs. 


COLONIZATION. 

1. There is no law authorizing the agent of the United States residing at Liberia, 
pursuant to the act of the 3d of March, 1819, to purchase arms for defence 
of the negroes. Advice, 272. 

COLOMBIA. 

1. Colombian vessels are entitled, under the treaty with that republic, to make 
repairs in our ports when forced into them by stress of weather; but they can- 
not enlist recruits there, cither from among our citizens or foreigners, except 
such as may be transiently within the United States. Advice, 4. 
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1. The act of South Carolina authorizing the seizure and imprisonment of any 
free negroes or persons of color who shall be brought into any port or harbor 
of that State on board of any vessel from any other State or foreign port, is 
not in conflict with the provisions of the convention with Great Britain, nor 
the commercial laws of the United States. Advice, 426. 

2. The attorney general dissents from the opinion of his predecessor, and ex- 
presses the belief that the fact of conflict has been assumed without sufficient 
attention to the terms of the convention, and the laws of the Union.  Jdrd. 

3. In the general distribution of powers between the federal and State govern- 
ments by the constitution, the power to regulate its own internal police was 
clearly reserved to each State. The South Carolina port bil!, having for its 
object the regulation and government of free persons of color within the lim- 
its of that State, as strictly belongs to her internal police as a law regulating 
the course of descents, or one defining the crime of murder, and prescribing 
the penalty which shall attach to its commission; and if there be laws of the 
United States passed in the exercise of the right to regulate commerce, they 
cannot control the exercise of this reserved power, except so far as they may 
be necessary to the preservation of the commerce of the Union. Ibid. 

4. Wherefore the act of South Carolina, which inhibits the entrance of free per- 
sons of color into her State, is not necessarily invalid, because, under the 
general terms of the commercial laws or treaties of the United States, such 
persons might, in the absence of this law, claim such entrance. | Jhrd. 

5. And where an act of a State is justifiable under its reserved powers, the gene- 
ral government is bound to respect it in the enactment of its laws, and in the 
negotiation and conclusion of its treaties.  Tbid. 

6. It is, however, a violation of the laws of the United States to import, bring, 
or cause to be brought, into any port of the United States in any State, any 
negro, mulatto, or person of color, not being a native or citizen or registered 
seaman of the United States, or seamen, natives of countries beyond the 
Cape of Good Hope; and therefore the bringing of Daniel Fraser was ex- 
pressly forbidden by the federal law. did. 


COLUMBIA COLLEGE. 

1. A legal quorum of trustees being present for the transaction of business, and 
it being announced in order to proceed to the election to fill a vacancy in the 
board, and the majority of the quorum voting tor an individual who was 
thereupon declared elected, the election is valid. Advice, 46. 


COLUMBIA, DISTRICT OF. 


Ser Wissraeres: 


COMMANDANTS. 

1. The commandant of the marine corps possesses no power either to appoint or 
to dismiss a paymaster, quartermaster, or an inspector thereof; the act of 
llth of July, 1798, contemplating nothing more than a matter occasional 
and transitory. Advice, 77. 

2. A lieutenant colonel commanding the marine corps cannot legally grant dis- 
charges to marines before the expiration of their term of enlistment; but such 
discharges can only be granted by the President of the United. States, or in 
conformity to such regulations as he Ay think proper to prescribe. Ad- 
vice, 353. 

3. Commandants of vessels which constitute a part of our mercantile marine and 
are owned by citizens of the United States, only are included within the pro- 
visions of the act of the 28th of February, 1803, relating to the payment 
of extra wages to the OGEPM, where the crew shall be discharged. Ad- 
vice, 448, 

COMMISSIONS. 

1. The power of appointing the paymaster, quartermaster, and adjutant and in- 
_ spector of the marine corps, when stationed permanently on shore in time 
of peace, belongs to the President and Senate by the constitution and laws 
of the United States. Advice, 77. - 
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2. The President cannot, except during the recess of the Senate, issue a com- 
mission to an agent for the purchase of supplies for the navy other than to 
those referred to in the act of 3d March, 1809. Advice, 320. 

3. The commission of a navy agent appointed during a recess of the Senate, con- 
tinues only to the end of the succeeding session of Congress, and may be 
sooner determined by an appointment made by and with the advice of the 
Senate. Advice, 333. 

4. In cases where the same incumbent is nominated to and confirmed by the 
Senate, and accepts a new commission, the temporary commission is super- 
seded; and the four years prescribed by law as the official term of the ap- 
pointee commences to run from its date. Jbid. 

5. If the office be one for the performance of the.duties of which the incumbent 
is required to give a bond, such cases to have effect when the commission 
terminates. Ibid. 

6. A commission issued by the President during a recess of the Senate, contin- 
ues until the end of the next session of Congress, unless sooner determined 
by the President, even though the individual commissioned shall have been 
meanwhile nominated to the Senate and the nomination rejected. Advice, 336. 

7. The acceptance of a new commission after confirmation by the Senate of an 
officer appointed during a recess, is a supersedeas of that granted on the 
original appointment. Ibid. 

8. The President is authorized to issue a commission appointing a surveyor for 
the city of Washington; and he is advised to do so and leave the necessity 
of the office to Congress, who will apply the remedy if it be unnecessary, OF 
the salary be too great. Advice, 471. 

9. The President has power during recesses of the Senate to fill vacancies that 
may happen to exist in the subordinate offices of the government, and is 
not limited in its exercise to those which occur during recesses. Advice, 525. 

10. It was the intention of the constitution that the offices created by law and 
which are necessary to the current operations of the government, should al- 


ways be full, and that when vacancies happen, they shall not be protracted 


beyond the time necessary for the President to fillthem. bid. 

11. Naval! and administrative officers generally, in contemplation of law, hold over 
until their successors are duly appointed and qualified. The rule is other- 
wise, however, with officers elective and judicial, for such cannot exercise 
their furictions after the expiration of the terms of service for which they 
were elected or appointed. Parker’s case, 713. 


COMMISSIONERS. 

1. The commissioner of loans ought to respect private or extrajudicial caveats 
lodged with him when the same shall be founded on some specific claim or 
lien on the stock created by the proprietor. Advice, 173. 

2. The late commissioners to hold treaties with the Chickasaw and Choctaw In- 
dians are not bound to account to the government for the depreciation of the 
money deposited by them in bank to the credit of the Treasurer of the United 
States. Advice, 346. . 

3. The commissioners of the navy, while they act as such, retain their rank as 
post captain, and may, while they continue members of the board, be em- 
ployed by the government in separate and distinct duties in their character 
of post captains. Case of Commodore Rodgers, 502. 

4, Navy commissioners do not perform their duties as such by virtue of any 
rights or authority which belong to them as post captains, but derive their 
authority from the laws establishing the Board of Navy Commissioners. 
Lbid. 

5. As no separate command is assigned to the several members of the board in 
their character as post captains, they cannot exereise the authority which an 
officer of that rank poesesses over the officers and men placed under their 
command when in actual service and afloat. They are only entitled to the 
rights and privileges that belong to an officer of the same grade when on 
shore and not employed in any particular professional service. Ibid. 
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6. The members of the board of navy commissioners having been provided 
with salaries in lieu of rations, and not having hitherto received rations, a 
tacit construction against the right to rations has been given by the depart- 
ment. Advice, 557. 

7. By the act of 20th April, 1818, the number and compensation of the clerks 
to be employed by the navy commissioners is fixed ; and the same law pro- 
vides that no higher or other allowances shall be made to any clerk in the 
departments and offices than is therein authorized. Wherefor such of the 
clerks as have been overpaid should refund the excess to the treasury. 
Advice, 582. 

8. Where the navy commissioners had employed a clerk at a stipulated sum, less 
than the maximum allowed by the act of 1818, and the difference between 
the maximum and the amount actually paid was. drawn in his name and 
paid over to other persons who have since been required to refund it to the 
treasury, and the said clerk comes forward to demand it—uexp, that he has 
no claim to the moneys thus refunded. Advice, 591. 

COMPENSATION. 

1. By the act of 2ist April, 1806, touching the pay of certain officers retained : 
in service, it is provided that they shall receive no more than half of their 
monthly pay when they are not under orders for actual service. Com. 
Porter’s case, 18. 

2. The right of General Harrison to compensation for services rendered by 
him as commanding officer ine the campaign of 1811, on the Wabash, is 
clear; and the same is covered and provided for by the act of April 10, 
1812. Gen. Harrison’s case, 22. 

8. A midshipman nominated and confirmed by the Senate to take rank next 
after Lieutenant P., who holds a commission dated January, 1825, cannot 
draw the pay of a lieutenant until he receives his lieutenant’s commission. 
Advice, 27. 

A. The governor of the Territory of Michigan is entitled to compensation on 
the principles of a quantum meruit for services not belonging to his duty 
as governor, which he was employed by the general goverment to perform. 
Gen. Cass’ case, 189. 

5. Sabalterns in the army are entitled, under the act of 2d March, 1827, to one 
additional ration, unless they shall be in the performance of a staff duty, 
for which they shall be entitled to receive an extra compensation. Lieut. 
Mordecai’s case, 213. 

6. Where acts of Congress designate the compensation of officers of staff, by 
a reference to the pay and emoluments of any specified rank in the line of 
the army, they must be taken to refer to the infantry unless otherwise ex- 
pressed. Major Wetmore’s case, 220. 

7. The act of 1818 allows pay to brevetted officers having commands according 
to their brevet rank; but the order of the Secretary of War provides that 
they shall have a command equal to double their ordinary or regimental 
command; which order conficts with the act, and is therefore of doubtful 
validity. Advice, 223. 

8. Brevet pay must nevertheless be limited to those ** who are on duty and — 
a command according to their brevet rank,” according to the langu 
the act, and cannot be legally extended to those whose command is oubh 
that which their regimental rank habitually authorizes, but which is, at ie 
mer time, not according to that to their brevet rank entitles them. 

d. 

9. Extra rations are properly issuable to officers comman at posts in the or- 

_~ dinary military acceptation of that term, and to those to whom, by special 

| order of the President, they have been or may be directed to be issued. bid. 

10. Both the Surgeon General and Paymaster General are entitled, and equally 

_ entitled, to allowances for fuel and quarters. Ibid. 

11. such allowances a3 are actually nibeeabery for the marine corps, although un- 

authorized by any act Savion express relation to that corps, may be made 
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by considering the acts authorizing them to officers of the army as extending 
to the marine corps wherever the analogy is complete. Ibid. 

12. The additional compensation provided for surgeons in the navy by the act of 
24th May, 1828, and the acts amendatory thereof, was designed as the re- 
ward of continuous service under commissions existing at the date of the 

. act. Dr. Page’s case, 273. 

13. Graduates of the military academy employed in the office of the assistant ad- 
jutant general are doing staff duties, and are entitled to the additional ration 
allowed by the act of 2d March, 1827, to the captains and subalterns of the 
army. Advice, 318. 

14. It is the duty of district attorneys to attend all the courts of their respective 
districts when thereunto required by the government; but as their fees have 
not been prescribed for attending State courts, the executive department 
must graduate their compensation by a reasonable estimate of the value of 
the services rendered. Ibid. 

15. The measure of the compensation of temporary agents appointed by the Sec- 
retary of the Navy to furnish supplies in places where there are no perma- 
nent agents, must be regulated by contract. Advice, 320. 

16. The act providing for the taking of the fifth census permits the marshals to 
assign to themselves parts of their respective districts, but does not make 
any provision under which they can lawfully receive any part of the com- 
pensation allowed to assietants. Advice, 339. 

17. Neither the pay, rations nor clothing of enlisted marines taken by the civil 
authorities for violations of the laws, can be withheld during their confine- 
ment and absence from their military stations. Advice, 396. 

18. Assistants employed by the marshals in the taking of the fifth census have a 
perfect claim on the government for the payment of the compensation to 
which they are entitled, as soon as they have complied with the requisitions 
of the law. Advice, 416. 

19. The Minister of the United States at Madrid is not entitled to any allowance 
for office rent, although similar charges have been allowed to our Ministers 
at London and Paris—the same not being authorized by law nor any usage 
of the government. Everett’s case, 453. 

20. The Secretary of State cannot employ and pay more clerks in the Patent Of- 
fice than are particularly authorized by the acts of Congress; nor can eny 
greater compensation be paid them than is authorized by the act of 20th 
April, 1818. Advice, 455. 

21. The fees of District Marshals in cases of the discharge of debtors to the Uni- 
ted States from imprisonment, are not chargeable to the government. Mor- 
ris’ case, 459. . 

22. There is no act of Congress warranting the practice of paying foreign minis- 
ters and consuls to whom aalaries are given, a quarter’s salary after they 
have presented their letters of recall. Shaler’s case, 470. 

23. Where the District Attorney of the District of Columbia, by and with the 
consent of the Secretary of State, employed counsel to assist him on the 
trial of an indictment in the Circuit Court against a person charged with 
murder: Deci pgp, that the government is liable for the charges. Col. Ashk- 
ton’s case, 495. 

24. The Executive will pay to the widow of a salaried consul who has died in 
office, upon her return, the amount which it has been customary to pay to 
consuls themselves upon their recall. Mrs. Coxe’s case, 524. 

25. Where a consul of the United States has died at his consulate abroad, and 
his son thereupon assumes and discharges the duties of the office until the 
appointment of @ successor, and those duties are recognized by the govern- 
ment, the compensation attached to the office for services may be paid to 
him. Ibid. 

26. The amount of compensation in al] cases of militia service rendered during 
the late [ndian hostilities on the frontiers, is limited to the time during which 
actual service was rendered; and the Secretary of War has no power to al- 
low more. Advice, 547. 
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27. The members of the Board of Navy Commissioners having been provided 
with salaries in lieu of rationa, and.not having hitherto received rations, a 
tacit construction against the right to rations has been given by the Depart- 
ment. Advice, 557. 

28. The chief of the Corps of Engineers is not entitled to one dollar and twenty- 
five cents per day for bureau duty under the construction of the regulations 
long since given by the Department. Advice, 560. 

29. As the Ottowa Indians exprefsly provided, in their. treaty of 18th February, 

1832, with the United States, for a certain compensation to be paid to Mr. 
Forsyth by the latter, it is the duty of the Executive Department to execute 
the treaty as made without requiring proof of the justice of the claim. For- 
syth’s case, 562. 

30. By the act of 20th April, 1818,.the number and compensation of the clerks 
to be employed by the Navy Commissi is fixed; and the same law pro- 
vides that no higher or other allowan of Bhai be made to any clerk in the 
departments and offices than is therein authorized. Wherefore, such of the 
clerks as have been overpaid should refund the excess to the treasury. 
Advice, 682. 

° 31. Jt is improper to allow salaries to clerks absent from the country and not ac- 
tually employed in the duties of the office. Ibid. 

32. The sanction of the Navy Commissioners to the excessive salaries erroneously 
aoe not give the clerks who have received the excess a right to retain 
1k a 

33. Where the Commissioners of the Navy employed a clerk at a stipulated sum 

_ less than the maximum allowed by the act of 1818, and the difference be- 
tween the maximum and the amount actually paid was drawn in his name 
and paid over to other persons who have since been required to refund it to 
the treasury, and the said clerk now demanding it—aexp, that he has no 
claim to the moneys thus refunded. Rrdgeley’s case, 591. f 

34. The commissions given to the district paymasters of the army of the United 
States, employed in making payments to the militia ordered into the service 
of the United States during the preceding year, are to be calculated only 
upon the sums respectively paid by them in the perfurmance of their duty. 
They are not to be calculated upon moneys received and paid over to other 
public officers, also acting as paymasters and ie of the government. 
Major Andrews’ case, 621. 

85. The pay of military officers may properly commetice from the date of their 
acceptance, as they are liable to duty from that date. But neither in cases 
of new officers nor transfers from one corps to another can it commence un- 
til the appointee is subject to duty. Advice, 638. 

36. Lieutenants in the receipt of extra pay for staff duties were not affected by the 
-law of 1827, and are entitled to only three rations per day when in the per- 
formance of ordinary duties, and six when in command of a post, with a 
right to double rations. Lieut. Willamson’s case, 638. ° 

87. A brevet major, whilst in command of a fort, according to his brevet rank, 
being detailed to sit as majof on a court-martial, is entitled to his brevet pay 
for the period employed in the court, provided it shall be found that, accord- 
ing to military usage, he was at the same time in command of the fort. . 
Major Puine’s case, 646. 

88. The acts of Congress on the subject of brevet pay allow such pay only from 
the time when the brevet commission was actually conferred. Captain 

- Bache’s case, 697. 

, 89. "The design of the proviso limiting the compensation of officers of the army, 

contained in the act passed March 3, 1835, was to prohibit the payment of 

" any per centage, additional pay, extra allowance, or extra compensation to 

them, not only on account of the disbursment of public moneys appropri- 

+ ated during the last session of Congress for any of the purposes specially 

_ enumerated, but also to prohibit any such allowance for any other service or 
‘duty whatsoever, unless authorized by law. Advice, 701. 
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40. Officers of the army acting as Indian sgents, who shall be employed in the re- 
moval of Indians, may, notwithstanding said act, be allowed ‘their actual 
travelling expenses. Ibid. 

41. Certain acts of Congress, when construed together, authorize the continuance 

-of allowances for quarters, fuel, and transportation, agreeably to estimates 
and the former usage. Ibid. 

42. The practice of commuting for quarters and fuel is only a particular mode of 
ascertaining the amount ef the proper allowances for these objects, adopted 
from a regard to convenience and economy; and, as it is still authorized by 
up there is no objection to the continuance of this method of settling it. 

‘a. 

43. According to the regulations in force at the time, the duties performed by 
‘Captain Delafield were so far extra as to entitle him to the special compen- 
sation provided for by t regulations, not exceeding two and a half per 
cent. on all the moneys ureed by him. Capt. Delufield’s case, 705. 

44. Sergeants of the army, employed as assistant clerks in the bureaus of the War 
Department, are entitled to the additional compensation of fifteen cents per 
day allowed by the act of 2d March, 1819. Seargt. Fleury’s case p. 706. 

45. In case the public service shall demand it, the commandant of the marine 
corps may employ a clerk in his office who shall not be of the corps; yet it 
is doubtful, perhaps, whether any part of the appropriation made for pay 
and subsistence can be paid to any person not an integral part of the corps. 
Advice 707. 

CONSULS. 

1. Consular jurisdiction depends on the general law of nations, subsisting treaties 
between the two governments affected by it, and upon the obligatory force 
and activity of the rule of riciprocity. Case of M. De Ruchelle, 378. 

2. French consular jurisdiction in an American port depends on the correct in- 
terpretation of the treaties subsisting between his Most Christian Majesty 
and the United States, and which limit it to the exercise of police over 
French vessels and jurisdiction in civil matters in all disputes which may 
there arise; and provide that such police shall be confined to the interior of 
the vessels, and shall not interfere with the police of our ports where the 
vessels shall be. They provide also, that, in cases of crimes and breaches of 
the peace, the offenders shall be amenable to the judges of the country. 
Ibid. 

3. The clam of the French envoy, therefore, for the exercise of judicial power 
by the consul of his government in the port of Savannah, is not warranted 
by any subsisting treaties, nor by a rule of reciprocity which the Executive 
has power to permit to he exercised. bid. 

4. Foreign consuls in the United States are entitled to no immunities beyond 
those enjoyed by foreigners coming to this country in a private capacity, ex- 
cept that of being sued and prosecuted exclusively in the federal courts. 
Advice, 725. 

5. If any foreign consul shall be guilty of any illegal or improper conduct, he 
will he hable to the revocation of his exequator and to be punished accord- 
ing to our laws; or he may be sent back to his own country, at the discre- 
tion of our government. Jbid. 

CONTRACTS. 

1. Although the employment of members of Congress as assistant counsel to 
the district attorneys of the United States was not within the view of Con- 
gress at the passage of the act of 2lat April, 1808, it forbids all contracts be- 
tween officers of the government and ‘members of Congress. Advice, 38. 

2. The policy of the law is to prevent the exercise of executive influence over 
the members of Congress by means of contracts ; and whether the contract 
be for the services of a lawyer, a physician, a mail carrier, or a purveyor, it 
is equally within the mischief to be prevented. Jb:d. 

3. The terms of the specific appropriation of the 3d of March,.1829, control 
the general provisions of the act of 1823 concerning the disbursements of 
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CONTRACTS (Continued.) 


public money, so that the President may fulfil the contract of the late Pres- 
ident with Persico. Persico’s case, 197. 

4. All contracts and purchases entered into and made hy the Navy Department 
must be entered into and made by or under the direction of the Secretary. 
Advice, 257. 

5. Where the public exigencies do not require the immediate delivery of the 

articles, or performance of the service, it is necessary to advertise previously 
for proposals respecting the same. Ibid. 

6. Where immediate delivery is necessary to the wants of the public service, 
the article required must be obtained by open purchase; ¢. ¢., at places 
where articles of the description wanted are usually bought and sold, and in 
ir rea in which such purchases are ordinarily made between individuals. 

i 

7. Where the government agreed with M Ward & Taylor, army contrac- 
tors, to furnish a proper storehouse, i in wich the provisions were to be de- 
posited from time to time and kept, and thet they should suffer no loss for 
the want of it; and where provisions furnished under such a contract at 
Fort St. Philip were in a temporary building outside the fort, on the margin 
of the river and exposed to its overflowings, and were deatroyed by flood— 
MELD, that the government was liable. Ward & Taylor’s case, 408. 

8. The public interest requiring that American seamen should not Ut discharged 
abroad, nor set on foreign shores in foreign ports, where they may be tempt- 
ed to enter into foreign employment, to the loss of our service, the govern- 
ment has given instructions to commanders to send home their discharged 
seamen at the expense of the United =tates. Capt. Foss’ case, 468. 

6. But where a merchantman received a seaman on board, for the purpdee of 
bringing him home, and brought him only half the way, when he volun- 
tarily left, the captain cannot justly claim full pay for the voyage, but only, 
@ compensation for the distance he brought him. Jbid. | 

CORRECTION. : 

1. A patent issued by mistake may be corrected before delivery. If delivered, 
and the patentee refuse to surrender it for cancellation, the President may 
issue a new one, reciting the error committed in the former as the cause. 
Putnam’s case, 41. ; 

COSTS. 

1. The costs denounced. against defendants by the @ypcluding sentence of the 
first section of the act of 1795 were designed as‘&€ punishment for the fail- 
ure on the part of such defendants to comply with the requisition accom- 
panying the notification of the Comptroller. Defendants, who have the 
ultimate decision of the court in their favor, are not liable to costs by force 
of the said act, unless in. suits which have been commenced against them 
in conformity with the provisions thereof. Advice, 300. 

, 2. Whether the government is liable for the costs and damages occasioned: by 
the non-acceptance of a draft drawn by the charge d‘affaires of the United 
States at Lima, depends upon whether he was authorized to draw it, and 
whether its non-acceptance was the mistake or fault of the government. If 
he were authorized to draw, and the government were at fault, the-depart- 

‘ ment should make good the damages: and coete to which he became liable 
on the return of his bill. Larzued’s case, 505. 


COURTS OF JUDICATURE. rs 
See Jupicraryr. _ as 


COURTS-MARTIAL. 
1. The judge advocate has the right of a reply in a military trial, and so has the 
accuser, when acting as prosecutor; but such reply ought to be a commen- 


* re 


tary on the evidence introduced by the priéoner, and on bis remarks in en- 


forcing it, or in arraigning the testimony offered in support of the prosecu- 
tion. Mujor Whistler's case, 286. 
2. No new matter should be introduced at this stage of trials before courts mar- 


* 


768 INDEX. 


COURTS-MARTIAL (Continued.) 


tial, withqut special leave; and then the prisoner should also have leave to 
rejoin. Jbid. 

3. The power of the President over a sentence is a power over the whole of its 
and he may approve, reject, or mitigate the same at pleasure. Jdrd. 

4. In exercising this revisory power over sentences of courts-martial, the Presi- 
dent may consider the provocation, if any, which led to the offence, and all 
the facts and circumstances which properly bear upon the justice, injustice, 
severity, or leniency of the sentence. Ibid. 

5. Where the warrant for the court is special, and where there shal] be a specifi- 
cation of the persons to be tried and the charges made accompanying a gen- 
eral warrant, the court need not be re-sworn after its organization. Lteut. 
Freejon’s case, 297. 

6. Dismissal from the United States squadron is a legitimate eentence for a naval 
court-martial to pronounce. bid. 

7. Contemptuous conduct to a superior officer, he being in the execution of 
his office, is punishable at the discretion of the court. did. 

8. Disobedience of orders is punishable with death, or such other punishment as 
& court-martial shall see proper to inflict; and any punishment that shall be 
tie to the laws and customs in such cases at sea, may be adjudged. 
Ibi 

9, Chaphins, surgeons, pursers, and all other non-combatent officers, are incom- 
petent to officiate as members of naval courts-martial. Ibid. 

10. It is not competent for courta-martial to dispense with the attendance of wit- 
nesses before them and to receive depositions taken out of court, when the 

,_ Officer preferring the charges objects. Adpice, 343. 

11. There ‘is a propriety, in trials before both naval and military courte-martial, 

of adhering to the rules of evidence established in the common law courts 
; of criminal jurisdiction. bid. 

12. It is irregular for a member of a court-martial who has been absent during a 
portion of the trial, and who therefore did not hear the witnesses testify, to 
tuke part in sentencing the accused. Case of Clark, 414. 

13. Whether the oaths of mombers of courts-martial may be considered to apply 
to all the cases that come before the courts where the warrants specify them, 
or where the cases are properly indicated, depends upon circumstances. 
Ramage and Homes’ cases, 460. 

14. If it has been the u for members of courts-martial to take the oath but 
once, and the practice has been sanctioned by the government, it has been 
a sufficient evidence of the construction of the law by the authority compe- 
tent to expound it.—Jbid. 

15. The Attorney General ought not to express an official opinion on the question 
whether Congress has power to review the sentence of a general court-mar- 
tial.—Cul. Woolly’s case, 499. 

16. Although naval courts martial shall have been organized with five members 
only, under the orders appointing them, their sentences are nut invalid for 
that reason. — Lieut. Carpenter’s case, 534. 

17. The discretion vested in officers appointing courts martial being merely direc- 
tory to the officers appointing the court, their determinations whether more 
than five members can be convened without manifest injury to the service, 
are conclusive.— Ibid. 

18. Courts martial may recéive testimony illustrating the actual degree of the of- 

: art where the accused shall have pleaded guilty and the punishment shall 
> be discretionary, and especially where the discretion includes a wide range 
and great variety of punishments, and the specifications do not show all the 
circumstances. —Crittenden’s case, 636. 
CUSTODY. 

1. In legal contemplation goods (diamonds of the Princess of Orange) are in 
the custody of the court as soon as the process. is issued, and the collector, 
not the marshal, is the official custodian until the question of forfeiare is 
adjudicated. Advice, 477. 
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2. The decision of Judge Betts in the case of the United States vs. “a box of 


diamonds’’ reviewed and dissented from. Ibid. 
CUSTOMS. 


1. A collector may continue to receive for duties the bonds of a house unques- 
tionably good, notwithstanding the obligor may have taken into partnership 
an individual whose bonds remain unpaid, but who has placed in the hands 
of the district attorney means ample for their payment; and has, thereupon, 
been discharged. Advice, 5. 

2. The application authorized by the act of the 3d of March, 1825, for the com- 
pletion of an entry for the benefit of drawback may be made by the attorney 
in fact of the exporter, who may, under proper circumstances, make the oath 
and give the bond. Advice, 260. 

3. The power of attorney given by Manuel Velez is in the proper form, and bas 
attached to it a notarial attestation of its gfecution. bid. 

4. Non-residents generally may perform by agents the acts neceséary to the bene- 
fit of drawback. bid. 

5. Duties accrue on the importation of goods; and unless they are subject to da- 
ties at the time of the importation, they are not subject to duties at all. 
Campau’s case, 340. | 

6. The 105th section of the duty act of 1799, which is conformable to the 3d 
article of the treaty of 1794 with Great Britain, exempts from duties the 
proper goods and effects of Indians. bid. 

7. Goods imported fraudulently and collusivelyunder cover of Indians are liable 
to seizure. Ibid. 


8. The act of the 28th May, 1830, repeals so much of the act of 3d Match, 1823, 


as imposes a penalty of fifty per cent. on the appraised value of goods falsely , 


invoiced and entered by the owner at the collector’s office. Advice, 358. 

9. The-law which is in force at the time of entry and présentment of the,dpvoice 
is that which must control the proceedings and forfei-uves in consegpamn ce 
thereof. Ibid. 

10. An inspector of customs continues in office after the death, resignation, or 
removal of the collector by whom he was appointed, until a successor shall 
be qualified to act. (United States vs. Wood, in Massachusetts circuit court, 
contra.) Advice, 410. 

11. When office is held during the pleasure of any deajgnated officer, it is at the 
pleasure of the officer, and not of the individuaMfyand to determine that of- 

. fice otherwise than by the act of the immediate’f{ncumbent, there must be 
some official act indicative of the will of the officer at whose pleasure it is 
held. If he ceases his official functions without having done any act indi- 
cative of his will, his appointee must necessarily hold over until a successor 
is appointed and vested with a like discretion. 1did. 

12. Under the acts of March 2, 1799, and January 5, 1805, goods may be ex- 
ported for the benefit of drawback to any foreign port or place situated to 
the westward or southward of Louisiana, if such port or place be in the do- 
minions of a foreign State immediately adjoining to the United States. 
Adv'ce, 417. . 

~ 13. The act of South Carolina authorizing the seizure and imprisonment of any 
free negroes or persons of color who shall be brought into any port or har- 
bor of that State on board of any vessel from any other State or foreign 
port, is notin conflict with the provisions of the convention with Great 
Britain, nor the commercial laws of the United States. Advice, 42 

DAMAGES. 
See Craims. 

DEATH-WARRANTS. | : 

1. The President of the United States has, after mature deliberation, determined 

to leave the execution of sentences of the law in all cases to the direction of 
the courts, in full cunfidence that they will give a reasonable time for the 


exercise of executive clemency in cases where it. ought to be interposed. 
Advice, 344. 
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DEPOSITIONS. 


1. The communication of the British minister charging that a master of an 
American vessel had murdered a British subject on the high seas, together 
with copies of depositions taken before a justice of the peace of the islsnd 
of Antigue, are not evidence sufficient to authorize the President to order 
the arrest of the accused and his confinement for trial. Rodney French's 
case, 266. ; 

2. It is not competent for courts-martial to dispénse with the attendance of wit- 
nesses before them and to receive depositions taken out of court, when the 
officer preferring the charges objects. Advice, 343. 

DEPOSITORIES. 

1. The Department of State was made the depository, by stipulation, of the re- 
cords and papers referred to in the eleventh article of the treaty of 1819 
with Spain, and they must not be delivered up to claimants; and any law of 
Congress that shall authorize or require their delivery will be a violation of 
that treaty. Adrvtce, 516. 

2. The Secretary of War had authority to direct the president of the Bank of 
the United States to transfer the funds, books, and papers of the ; 
agency in possession of said bank to the president of the Girard Bank, and 
no valid reason has been assigned for disobeying the order. Advice, 593. 


DISCHARGE. 

1, Sureties to a bond given for duties are not discharged by any forbearance on 
the part of the government, either to institute or press a suit against the 
principal. Laughtin’s case, 51. 

2. The President cannot discharge a debtor to the United States imprisoned on 
a warrant of distress issued from the Treasury Department, by the letter’ of 
the act of 3d March, 1817; yet, where the debtor will confess jndgment, and 
will submit to a capias thereon at once, and to be thereby brought within 
the description of the act, the President may legally discharge him. Nicho- 
las’ case, 285. 

3. The release of one of two partners, or of one of two or more obligors in a 
custom house bond, wil! diecharge the other or others, unless the latter exe- 
cute a proper instrument preserving their liability. Advice, 451. 

4. Application must be made, and the oath or affirniation necessary must be 
taken, not by an attorney, but by the debtor himself. /did. 

5. Neither the act of 1831 nor of 1832 deprives debtors of their right to relief 
where they fail to place the United States upon equal footing with the rest 
of their creditors. All persons who are unable to pay their debts to the 
United States may be released, provided they are not of that class who are 
excepted from the benefit of these laws. Case of Oakford and others, 
552. 

6. The Secretary of the Treasury may, in hie discretion, refuse a discharge on 
account of circumstances taken in connexion with the application of the 
property of debtors to their private creditors. He may have evidence that 
renders them unfit subjects for relief. But the application of all the debtor's 
effects to the payment of private creditors is not of itself a legal bar to their 
release. Ibid. 


DISMISSION.. 

1. Satterlee Clark having been reported by the Postmaster General to have failed 
in making quarterly reports according to the act of January 31, 1823, and 
having been disinissed from office by an order from the office of the Adju- 
tant General, purporting to have been issued by the order of the President, 
and his place having been filled by another, is effectually and legally dis- 
missed from the army as paymaster, although the President has not issued 
any order of dismissal under his sign-manual. Mujur Clurk’s case, 67. 

2. The proviso to the third section of the act of January 31, 1823, concerning 
restorations in certain cases, does not reach the case of an officer who has 
been actually dismissed; but is-confined to those who, being in default, 
shali, before their dismission, account therefor to the satisfaction of the Pre. 
sident. bid. 
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DISTRICT ATTORNEYS. 


1, Although the employment of members of Congress as assistant coungel to the 
district attorneys of the United States was not within the view of Congress 
at the passage of the act of 21st April, 1808, it forbids ntracts between 
officers of the government and members of Congress. , 38. 

The costs denounced ‘against defendants by the concluding sentence of the 
first section of the act of 1795 were designed as a punishment for the fail- 
ure on the part of such defendants to comply with the requisition accom- 
panying the notification of the Comptroller. Defendants, who have the 
ultimate decision of the court in their favor, are not liable to costs by force 
of the said act, unless in suits which have been commenced against them in 
conformity with the provisions thereof. Advice, 300. 

It is the duty of district attorneys to attend all the courts of their respactive 
districts when thereunto required by the Government; but as their fees have 
not been prescribed for attending State courts, the executive department 
must graduate their compensation by a onable estimate of the value-of 
the services rendered. Gadsden’s case, 318. 

4, Where Colonel Ashton was employed to assist the district attorney far the 
District of Columbia, by the Mayor of Washington and the said attorney, 
in a prosecution then pending against William Berry, in the circuit court, 
for murder—prcrpeEp, that he has a just claim against the Government for 
compensation for his services. Advice, 494. 

. The President may require a district attorney to proceed without delay against 
a public officer who may be in arrears to the Government. Gen. Tuylor’s 
case, 508. 


DISTRICT MARSHALS. 

J. The general provisions of the 24th section of the judicial act of 1789 confer 
no authority upon the President to appoint marshals in districts created sub- 
sequently to the passage of that law. Moore's case, 253. 

2. The act providing for the making of the fifth census permits the marshals to 
assign to themselves parts of their respective districts, but does not make 

_ any provision, under which they can lawfully receive any part of the com- 
* pensation allowed to assistants. Advice, 339. 

3. The bail of marshals whose official functions have ceased, are not liable‘for 
any defalcation on his part to pay the several assistants in taking the census 
the amount due to each, out of the funds to be transmitted to him, after 
their removal from office by the Department of State. Advice, 416. 

4. Assistants of marshals, however, have a perfect claim on the Government for 
the payment of the compensation to which they are entitled, as soon as they 
have complied with the requisitions of the law. Ibid. : 

5. There is no act of Congress which makes the United States liable for the 
marshal’s fees in the case of the discharge of a debtor from imprisonment; 
and the Treasury Department, therefore, is not authorized to pay a claim 
made for them. Advice, 459. 

6. It is the duty of the marshal of the Southern District of New York to deliver 
the jewels of the Princess of Orange, now in his possession, to the minister 
of the King of the Netherlands, as they cannot be subjected to forfeiture 
under our revenue laws. Advice, 482. 

¥. To prevent embarrassment, where the marshal has the custody of goods which 
are not subject to the revenue laws, but which have been erroneously libelled 
and held, the President may properly cause a written order for dismissal to 
be filed in the court from which the process issued; and, after 
may cause the court to be moved for an ofder of surrender. Advice, 496. 

8. Where a marshal, appointed by the President during a recess of the Senate,) 
is subsequently nominated to the Senate for the office, and confirmed, anda 
new commission issued to him, he should execute 1 au new bond to the gov- 
ernment, Waddedl’s case, 500. 


DOWER. 
1. Mrs. Rebecca Blodgett, claiming dower in certain lands in the a of Wash- 
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DOWER ( Continued.) - 


; ington, of which the alleges her husband died seized, has not brought her- 
* self within the protection of the principle pn which she relics as excusing 
' the proof. of seisin; and the seisin not being proven, no i to dower is 

established. dfs. Blodseti’s case, 47. 

_ EVIDENCE. 

1. Depositions téken at Antigua, and a letter from the Governor of that island 
charging a master of an American vessel with the murder of a British sub- 
ject on the high seas, are not the evidence required by the act of Congress 
to authorize the arrest of a citizen for crime. There must be some evidence 
given before the magistrate who is called upon to issue a warrant in such a 
case, of the truth of the charge. French’s case, 267. 

2. The 37th article of the rules and articles for the better government of the 
navy, andthe 74eh article of the rules and articles for the government of the 
army, seem to contemplate exclusively the examination of witnesses before 
courts martial. Advice, 343. 

3. English writers on the subject of evidence before military and naval courts 

martial, insist upon the propriety of adhering to the rules of evidence estab- 
lished in the common law courts of criminal jurisdiction. Jérd. 

4. There is no law making entries in the books ofa paymaster of the marine 
corps, charging officers of that corps with sums of money, admissible as evi- 
dence in the settlement of their accounts. Avice, 319. S 

5. The species and character of the evidence of the right of one man to act as 
the attorney of another, in procuring patents for inventions, must be settled 
by the department. New/on’s case, 571. 

6. Courts martial may receive testimony illustrating the actual degree of the of- 
fence where the accused shall have pleaded guilty and the punishment shall 
be discretionary, and especially where the discretion includes a wide range 
and great variety of punishments, and, the specifications do not show all the 
circumstances. Crittenden's 8 case, 636. 

EXECUTIVE. 

1. It isa rule which each administration hus prescribed tp itself to consider the 
acta of its predecessors Slee 80 far asthe Executive is concerned. 
Cases of Pottinger and Spence, 8 

2. If a decision made in the case referred to, eight years ago, under a former Execu- 
tive, is open for review and reversal, the same principle will open decisions 
made during the presidency of Washington, and keep the acts of the Execu- 
tive perpetually unsettled and float. Ibid. 

3. As it rest, in the discretion of the President in what cases he will exercise his 

3 military authority over the citizens composing the army, to constrain them 
to surrender themselves to the civil authority of the States, the propriety of 
adopting, by analogy, the principle of the constitution relative to the surren- 
der of fugitives by tke governors of the States, applying the details of the 
act of Congress of the 12th February, 1793, respecting fugitives from jus- 
tice, is suggested. Jeffers's case, 10. 

4. The President is bound to see the laws properly executed, and is not to be in- 
strumental in a conscivus breach of them by consummating the error of an 
inferior officer. Advice, 15. 

5. A patent issued by mistake may be corrected before delivery. If delivered, 
and the patentee refuse to surrender it for cancellation, the President may 
issue a new one, reciting the error committed in the former as the cause. 
Advice, 41. 

6. The President has the constitutional power to order thé discontinuance of a 
suit commenced in the name of the United States, in cases = proper for such an 
order. Advice, 63. 

7. It is a high and delicate power, however, and should be seca only with 
the greatest circumspection and care; and never in a case in which a court 
of the United States, free from suspicion of impurity, has taken cognizance 
‘of said matter, and thereby given countenance to the claim. Ibid. 
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8. The Pfesident had authority to direct a survey of the public land lying south 
of the thirty first degree of latitude. Advice, 57. - , 
9. Satterlee Clark having been reported by the Paymaster ar to have failed 







in making quarterly reports according to the act of Jat 31, 1823, and 
having been dismjsapg- from office by an order from the office of the Adju- 
tant General, purporting to have been issued by the order of the President, 
and his place having been filled by another, 1s effectually and legally dis- 
missed from the army as paymaster, although the President has not issued 
any order of dismissal under his sign manual. Majur Clark’s case, 67. 

10. ‘I'he proviso tog the third section of the act of Janpary 31, 1823, concerning 
restorations in certain cases, does not reach the case of an officer who has 
been ‘tually dismissed; but ie confined to those who, being in default, shall, 
beture ely demtasion; account therefor to the satjsfactiqn of the President. 
Ibid. 

11. The act authorizing the President to confer brevets is not mandatory. ” It is 
not imperative; it merely authorizes him to confer brevet rank. in certain 
cases, and the cases are within his sound discretion to say whether the gal- 
lant actions, meritorious conduct, and the service of ten years in one grade, 
have been sufficiently important to deserve the mark of distinctiop. Major 
Worth’s case, 71. . 

o2. ‘Tee power of appointing the paymaster, quartermaster, and adjptgnt and in- 
spector to the marine corps, when stggioned permanently on shore in time of 
peace, belongs to the President and Senate by the constitution and laws of 
the United States. Advice, 77. 

13. The whole matter in contruversy having been, by articles of agreement an- 
nexed to the treaty of the Indian Spring, referred to the President of the 
United States, to be by him decided, adjusted, liquidated, and settled, in such 
manner and under such gples and regujetions as he should prescribe, and 


President Monroe having taken upon himself the responsibility of causing 


proof to be taken and of making an award in the premises, ‘the ead award 
mast be regarded as final and conolusive therein; and that the power of 
the President over the subject is‘ functus officio. Advice, 110. 

14. Thg President of the United States has not the power, under the constitution 
and laws, to order moneys paid into the treasury upon judgment and execu- 
tion, upon the penalty of a bond, to be :efuuded several years alter the pay- 
ment was made. Euton’s case, 189. 

15. The terms of the specific appropriatiun of the 3d of March, 1829, control the 
general provisions of the act of 1823 concerning the disbursements of pub- 
lic money, so that the President may fulfil the contract of the late Progdent 
with Persico. Persicu’s caxe, 197. 

16. The President being entrusted with the subject of the diplomatic intercourse 
of the United States with foreign nations, » in his discretion, advance- 
money to a minister going abroad over and above his outfit. Advice, 204. 

Pierre Bonhomme has no claim, which can be recognised by the Executive 
department, to any lands within the military reservation on which Fort Grae 
trot stands. Bunhumme’s case, 207. 

18. The general provisions of the 24th section of the judicial ask of 1789 confer 
no autburity upon the Presidamt to appoint marshals in districts created sub- 
sequently to the passage of that law. Moore’s case, 253. 

19. The President cannot cause a quarantine ta be established at Alexandria; but 
the common council of that city have power to do so. Advice, 263. 

20. It is inexpedient generally for the Presidégt to exercise the pardoning power 
before the trial of a person charged by indictment with a crime against t 
United States. Cases may exist where interpositjon before trial is proper} 
this case, however, does nut demand #, for reasous given. Dungan’s cast, 
275. : 

21. The President bas imposed upon him the duty of fitting out and directing the 
employment of the public armed vessels; and where,Congresg fails to pro- 
vide for disbursements indispensable to the performaries. of | is branch of 


17 


+ 


‘ . e 
s . ad 
' * Le . 4 
* ats , 
4 SS age Oe 
1 * 


+ 


764 INDEX. 


EXECUTIVE (Continued) 


public duty, he may make such allowances to officers acting in higher sta- 
tions then those to which they were appointed by their warrants or com- 
Inissions Advice, 284. 

22. The President cannot discharge a debtor to the United States imprisoned on 
a warrant of distress issued from the Treasury Department, by the letter of 
the act of 3d March, 1817; yet, where the debtor will confess judgment, 
and will submit to a capias thereon at once, and to be thereby brought 
within the description of the act, the President may legally discharge him. 
Case of Nichulus, 285. 

28. The power of the President over sentences of courts martial is a power over 
the whole and every part thereof, and he may approve, reject, or mitigate 
the same at pleasure. Mujor Whistler's case, 287. 

' 24, In exercising this revisory power over sentences of courts-martial, the Presi- 
dent may consider the provocation, if any, which led to the offence, and all 
the facts and circumstances which properly bear upon the justice, injustice, 
severity, or leniency of the sentence. bid. 

25. Where the Third Auditor shall have examined, and certified, and transmitted, 
with vouchers, an account to the Second Comptroller, and the latter officer 
shall have certified the amount due to the Secretary of War, the matter as 
certified to the said Secretary of War is final, so far as the accounting offi- 
cerg of the government are concerned ; and can only be set aside by the 
ne acting under the direction of the President. Gen. Parker's case, 

02. 

26. The President of the United States has not any authority, except in the re- 
cess of the Senate, to appoint any permanent agents for the purchase of sup- 
plies or for the disbursement of money for the navy, other than those ena- 
merated and referred to in the act of 3d March, 1809. McCall's case, 320. 

27. The pardoning power is coextensive with the power to punish, and is general 
and unqualified, except only in the cases of impeachments and proceedings 
for contempts; and it consequently includes the power of remission of fines, 
penalties, and forfeitares, under the revenue laws. Cases of Adams, Stone 
& Fuirfield, 329. 

28. The power, however, does not go to the length of making restitution of fines, 
ernie and forfeitures, after they have been actually paid into the treasury. 


29. The appointment of a navy agent during the recess of the Senate, raade in 
the case of a vacancy occurring during the recess, is in the exercise of the 
constitutional power of the President, and not by force of the act of the 3d 
of March, 1809; and the constitutional limitation of such appointment is to 
the end of the succeeding session of Congress, unless it be sooner determin- 
ed by the acceptance of a new commission under an appointment made by 
and with the advice and consent of the Senate. Advice, 333. 

30. A commiasion issued by the President during a recess of the Senate continues 
until the end of the next session of Congress, unless sooner determined by 
the President, even though the individual commissioned shall have been 
meanwhile numinated to the Senate, and the nomination rejected. Hudl’s 
case, 336. 

$1. The President of the United States has, after mature deliberation, determined 
to leave the execution of sentences of the law in all cases to the direction of 
the courts, in full confidence that they will give a reasonable time for the 
exercise of executive clemency in cases where it ought to be interposed. 
Advice, 344. 

32. The President only can grant discharges to marines before the expiration of 
their tern: of service, or cause them to be discharged under prescribed rules 
and regulations. Aderce, 358. 

33. The President may cause transfers to be made of officers in the artillery and 
marine corps; but the same can be lawfully done only though the operation 
and effect of the appoiating power. Cases of Lieuts. Burke and Smith, 355. 

34. The President, as commander-in-chief, having satisfied himself that an ex- 
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\ 
change is consistent with the good of the service, and that the officers to be 
transferred have respectively assented to it, will then take care not to pre- 
judice the rank of any officer of the regiment to which the transfer is made, 
by nominating the officers transferred to take the same rank in that regi- 
ment which was held by the officers whom he substitutes. Ibid. 

35. A resignation to the President of a director of the Bank of the United States 
is an inchoate act until the same has been accepted expressly, or presump- 
tively, by the appointment of another. Richards’s case, 406. 

36. The President of the United States has no power to order the delivery of dia- 
monds and precious stones of the Princess of Orange, referred to in the note 
of Chevalier Huygens. Advice, 452. 

37. Nor will he be justified in directing the surrender of the person upon whom a 
part of the stolen articles may have been found, as there is no stipulation 
between the two governments for the mutual delivery of fugitives from jus- 
tice. Ibid. 

38. The executive is not authorized to allow the American minister at Madrid 
charges for office rent, there being neither law nor usage of the government 
to warrant it. Everett’s case, 453. 

39. Where a claim has been rejected by the accounting officers, and their decision 
has been confirmed by the Secretary of War on appeal, it is doubtful whether 
the successor of the latter can review his decision. ‘The party may carry 
his appeal to the President, who may affirm or reverse the decision. If he 
affirm, the claimant has no remedy except at the hands of Congress, the 
decision being conclusive so far as the executive department is concerned, 
unless there shall have been mistakes in matters of fact arising from errors 
in calculation, or the absence of material testimony afterwards discovered. 
Major Tharp’s cas’, 463. 

40. The President has the power to approve the sale of any of the reserves under 
the supplement to the Choctaw treaty of 1825, although the same ie derived 
only by construing both instruments together as forming but one treaty. 
Advice, 465. 

41. The sale may be approved either before or after survey, at the diseretion of 
the President; who also has power to accept a relinquishmeént of title from 
any chief, and to pay fifty cents per acre. Ibid. 

42. There is no act of Congress warranting the practice of the Executive of paying 
foreign ministers, and the consuls to whom salaries are given, a quarter’s 
salary after they have presented their letters of recall. Shaler’s case, 470. 

43. The President has authority to appoint a surveyor for the city of Washington, 
and he is advised to do so, and leave the necessity of the office to Congress. 
De Kraffi’s case, 471. 

44. The President of the United States will interfere with judicial proceedings, so 
far as to cause the discontinuance of a libel upon the jewels of a foreigner, 
stolen in a foreign country, and brought to this, without the knowledge or 
consent of the owner. Case of the jewels of the Princess of Orange, 482. 

45. There being sufficient evidence that they (the jewels) belong to the Princess, and 
the minister of her sovereign, friendly to the United States, asking their re- 
storation, the President should order the district attorney to discontinue the 
prosecution, and direct the marshal having them in possession to deliver them 
over to the minister of the King. Jbid. 

46. The President had the power to direct the restoration of the jewels before the 
libel was filed. Case of the jewels of the Princess of Orange, 496. 

47. The President may compel a district attorney to proceed to trial of a suit 
brought against a public officer to reeover an alleged balance due from him 
to the government. General Taylor’s case, 507. 

48. The President does not possess the power to examine into the correctness of 
the settlement of an account by the accounting officers, for the parpose of 
correcting any errors which they may have committed. bid. 

49, It rests with the President to prescribe the regulations under which @ person 
shall be admitted as a pensioner, and the rate of pay which he shall receive, 
as well under the act of 1812 as that of 1802. Gen. McJVeil’s case, 519, 
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50. The Executive will pay to the widow of a consul, having a salary, who has 
died in office abroad, upon her return, the amount which it has been custom- 
ary to pay consuls themselves upon their recall, viz: his salary for three 
months. Jfrs. Coxe’s case, 521. 

51. The President has power, during recesses of the Senate, to fill vacancies that 
may happen to exist in the subordinate offices of the government, and is not 
limited 1n its exercise to those which occur during recesses. Guwinn’s case, 
525. 

52. It was the intention of the constitution that the offices created by law, and 
which are necessary to the current operations of the government, should al- 
ways be full; and that, when vacancies happen, they shall not be protracted 
beyond the time necessary for the President to fill them. Jdid. 

53. The militia of Missouri, Indiana, and Michigan. who were ordered out to re- 
pel Indian invasions by a competent State or Territorial authority, are enti- 
tled to be paid for their services, provided the circumstances under which 
the call was made were, in the opinion of the Preaident, sufficient to justify 
it. <Adoice, 636. 

54. An appeal does not lie to the President frum the determination of accounting 
officers, acting in the sphere of their duties; nor can the President interfere 
with their decisions. Hogan’s case, 544. 

55. The Executive cannot properly transfer the lands granted to Ohio for the 
purpose of enabling that State to construct the Miami canal, since her refusal 
to comply with the conditions imposed by Congress. Advice, 550. 

56. The Executive is not authorized to deliver up to the King of Portugal two 
seamen confined in Boston, who are charged by the chargé d'affaires of his 
Majesty with piracy committed on the brig Triumph. Advice, 559. 

57. There is no law of Congrees which authorizes the President to deliver up any 
one found in the United States who is charged with having committed a 
crime against a foreign nation; and we have no treaty stipulations with Por- 
tugal for the delivery of oflenders. Jdid. 

58. The Executive is required to execute the treaty with the Ottowas, as the same 
was made and ratified, without rejuiring proof of the justice of any claim 
therein stipulated to be paid. Forsyth’s case, 562. 

59. As the treaty with the Miamies contained an agreement on the part of the Uni- 
ted States to grant to certain persons each a quarter section of land out of the 
territory ceded by it, to be located by the President, no other parcels than 
those defined can be substituted for them; for the President must execute 
the treaty according to its stipulations. Cases of Govin and others, 563. 

60. The President may employ such military force as he may judge necessary and 
proper to remove persons who may intrude upon any lands ceded or secured 
to the United States by any treaty made with a foreign nation, or by a ces- 
sion from any individual State. Advice, 575. 

61. Under the act of 3d March, 1825, the President only has the power to cause 
ordnance, arms, ammunition, é&c., unfit for public service, upon proper in- 
spection and survey, to be sold; and to that end, a method of effecting the 
sale has been prescribed by the Secretary of War, by which such property 
must be offered first at public auction. L-eut. Syminglon’s case, 580. 

62. The Executive has not the power to order a sale of the square in the city of 
New Orleans. The act of 1820 plainly refers to lands of a different descrip- 
tion. Advice, 596. 

63. Where the lessee of the lead-mines at Galena, and holder of a smelting li- 
cense, had become indebted to the United States in a certain amount of lead 
for rent reserved, to be paid to the superintendent, and deposited in a store 
or warehouse, for the use of the United States; and the account was placed 
in the hands of Major Campbell for collection, who, instead of confining 
himself to that duty, took an assignment of the mineral ashes, and proceeded 
to smelt them, under the belief that he would be able to pay the rent due 
the government and indemnify himself for a debt due him from the lessee, 
from whom he subsequently took a conveyance of the leased and smelting 
premises, and all his other property in trust, and then returned the account 
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as paid, and thus became himself accountable to the government as receiver, 
and afterwards delivered the lead, which was mingled with other lead in the 
ware house; and, finally, apprehending loss from the transaction, applies to 
have the loss refunded by the superintendent—uexp, that there is no autho- 
rity, except in the legislative department, which can afford Major Campbell 
relief. Major Campbell’s case, 615. 

64. Vhe President of the United States may properly give his consent and ap- 
proval to the conveyance by will made by Indians La Gros and Waises-kea, 
his daughter, to General Tipton, to four sections of land reserved to said 
La Gros in the treaty with the chiefs and warriors of the Miamies, conclu- 
ded 23d October, 1826, subject to all legal questions in respect to the capa- 
city and right to make conveyances by will, and to the execution, validity, 
and effect of those instruments. Gen. Tipton’s case, 631. 

65. Payment of the claims of the citizens of Georgia, under the Creek treaty of 
1821, and the law conceining them passed June 30, 1834, may be made 
by the President to the State of Georgia for the use of the claimants. The 
Georgia cluims, 691. 

66. The President may lawfully authorize the proper officers of the government 
of Georgia to settle and adjust these claims, and may impose any limitation 
or restriction he may judge reasonable on the receipt of claims, so as to bar 
any which may not have been presented either to the proper authorities of 
that State, or to the persons appointed by the United States to make the 
investigations. Ibid. 

67. The President has power to make leases of lead mines under authority of the 
act of the 3d of March, 1807, without restriction as to persons, for any term 
not exceeding three years, and on such conditions as he may think proper, 
provided they shall not be inconsistent with existing laws. Cases of Gra- 
tiot and Burton, 708. 

68. The power to lease the mines necessarily inclades the power to collect rents, 
and to take all proper measures to effect that object. b/d. 

EXECUTORS. 

1. Although it has been the custom of the Bank of the United States and the 
treasury officers to respect powers of attorney derived from foreign executors, 
the Supreme Court has decided that suits cannot be maintained in the Dis- 
trict of Columbia upon letters testamentary granted in a foreign country. 
Advice, 168. 

2. Letters testamentary give to executors no authority to sue for the personal 
estate of the testator out of the jurisdiction of the power by which the let- 
ters were granted. Jbid. 

3. A legatee under a will made in France cannot maintain a suit in equity in the 
courts of the United States without probate first had of the will in the 
proper court of this country. Jbrd. 


EXTRA ALLOWANCES. 
See ComPENSATION. 


EXTRADITION. 

1. The President is not authorized to surrender, as a fugitive from justice, the 
person upon whom the jewels of the Princess of Orange weie found, on the 
demand of Chevalier Huygens, there being no treaty stipulations hetween 
the two countries for the surrender of fugitives. Advice, 452. 

2. The Executive is not authorized to deliver up to the King of Portugal two 
seamen confined in Boston, who are charged by the chargé d'affaires of his 
Majesty with piracy committed on the brig Triumph. Advice, 559. 

3. There is no law of Congress which authorizes the President to deliver ap any 
one found in the United States who is charged with having committed a 
crime against a foreign nation; and we have no treaty stipulations with Por- 
tugal for the delivery of offenders. Ibid. 


FEES. 


See CompEnsaTION. 
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1. Forfeitures incurred for violations of the revenue laws may be remitted by the 
President. The pardoning power vested in him is general and unqualified, 
except in cases of impeachments and proceedings for contempts, and conse- 
quently embraces the remission of fines, forfeitures, and penalties. Advice, 
329. 

2. Forfeitures incurred, collected, and paid into the treasury, however, cannot 
be restored by the President. The pardoning power does not extend to 
moneys actually paid into the public treasury. cd. 

3.. The act of 28th May, 1830, repeals so much of the act of 3d March, 1823, 
as imposes a penalty of fifty per cent. on the appraised value of goods falsely 
inveiced and entered by the owner at the collector’s office. Advice, 358. 

4. The law which is in force at the time of entry and presentment of the invoice 
is that which must control the proceedings and forfeitures in consequence 
thereof. oid. 

5. Forfeitures incurred for offences against the act entitled ‘‘An act concerning 
the registering and recording of ships and vessels,” and against the act en- 
titled ‘‘An act for the enrolling and licensing ships or vessels to be em- 
ployed in the coasting trade und fisheries, and for regulating the same,” may 
be sued for, recovered, and disposed of in the manner provided in the pre 
act passed on the 4th of August, 1790, notwithstanding its repeal. A 
vice, 392. 

6. Where a contractor with the government to deliver a certain quantity of tim- 
ber by a time specified, failed in respect to the time, and suffered a forfeiture 
of ten per cent. thereby, which the Fourth Auditor and Second Comptroller 
retained from his account, it cannot be refunded to the contractor except by 
authority of Congress. Advice, 480. 

POREIGNERS. 

1. Transient foreigners only can be enlisted in American ports upon the occasion 
of a Colombian vessel being driven in by stress of weather, to serve on 
board such vessel. Advice, 4. 

2. Foreigners cannot maintain suits in the courts of the District of Columbia, 
upon letters testamentary granted in a foreign country, as their lettcrs con- 
fer no authority to sue without the jurisdiction of the power by which the 
same were granted. Advice, 168. 

3: A legatee under a will made in France cannot maintain a suit in the United 
States under the same without probate first had of the will in the proper 
courts of this country. Ibid. 

4. A foreign administrator cannot maintain a suit on letters granted in a foreign 
country. Whatever may have been the practice of the government con- 
cerning foreign letters, it ie not safe to act upon a power of attorney, to 
transfer any of the funded debt executed by a foreign administrator. Coé- 
terell’s case, 171. 

5. A foreigner may, by attorney, enter goods intended for exportation for the 
benetit of drawback, if the power of attorney be in proper form and properly 
authenticated. Velez’s case, 260. 

6. It is a violation of the laws of the United States to import, bring, or cause to 
be brought, into any port of the United States, in any State, any negro, 
mulatto, or pereon of color, not being a native or citizen or registered seaman 
of the United States, or seamen, natives of countries beyond the Cape of 
Good Hope. South Carolina case, 427. 

7. Foreigners are not bound to observe the provisions of the act of 28th Febru- 
ary, 1803, requiring extra wages to be paid to seamen discharged in a for- 
eign country. Advice, 448. 

8. Foreigners in this country, alleged to be fugitives from the justice of their 
own, will not be surrendered to the authorities of their own, unless there 
exist treaty stipulations requiring it. Wherefore, the foreigner charged with 
the stealing of the jewels of the Princess of Orange cannot be surrendered 
upon the application of Chevalier Huygens. Case of the jewels of he 
Princess of Grange, 452. 
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9. The treaty with Great Britain contains no express stipulation on the subject 
of slaves employed as seamen on British merchantmen trading to the United 
States; and the first article cannot be construed to imply an obligation to 
protect the rights of foreign owners of slaves brought to our shores thus as 
seamen. Advice, 475. 

30. And as it is a fixed principle of the law of England, that a slave becomes free 
on touching the soil of Britain, the government of the United States cannot 
be required by the mutuality and liberty of commerce expressed in the 
treaty, nor by comity, to protect the rights of British slave-masters over 
their slaves when they are found in our country. Ibid. 

11. If by the laws of any of the States a slave becomes free as soon as he is 
brought within their limits, and the slaves of British subjects are found 
there, and taken by the State authorities from their owners and declared to 
be free, the general government is under no obligation to interfere in behalf 
of masters, nor have British masters any right to call on the United States 
to support their claim of property. bid. 

12. Wherefore, the right of property of the master must depend on the laws of the 
State where the slaves may be found. bid. 

FRAUDS. 

1. An original bill, in the nature of a bill of review, is the proper proceeding to 
wet aside a decree obtained by the production of furged documents. Ad- 
vice, 331. 

2. On suggestion of a gross fraud, the court will, upon an original bill, overrule 
a plea of a decree and a report made and confirmed thereon, if the sugges- 
tion of fraud be not denied. Ibid. 

8. Goods fraudulently imported as the goods of Indians, in evasion of the duty 
act of 1779, are liable to seizure. Campau’s case, 340. 

4. Frauds in obtaining patents for land ought not to prejudice or injure innocent 
persons. Warrants and patents for bounty lands ought to issue to persons 
really entitled to them, although warrants and patents may, through fraud, 
have been erronenusly issued to others. Hawkins’s cuse, 501. 

GARNISHEES. : 

1. In the States where the garnishment or trustee process is in general use, it 
may be resorted to to compel the appearance of officers of the army and 
other agents before the civil tribunals, to account for money due from them, 
where they have become personally liable, and where they hold funds for 
the particular purpose. Advice, 661. 

INDIANS. 

1. The Creek Indians having committed certain depredationa upon the property 
of the inhabitants of Georgia, and the same having been adjudicated by the 
President under and pursuant to the treaty of Indian Spring, the question 
is not now open for review. Advice, 110. 

2. The United States acquired from Great Britain, by the treaty which termina- 
ted the American revolution, a clear title to all the lands within the bound- 

. aries designated therein, subject only to the Indian right of occupancy. 
Advice, 321. 

3. This is the doctrine which was asserted by the various European nations who 
acquired territory on this continent anterior to the treaty with Great Britain, 
and is the spirit of the several compacts made with the Cherokees. Ibid. 

4. The conqueror always possesses the right to prescribe the limitations of the 
conquest and the terms and conditions of peace. Ibid. 

5. The first treaty with the Cherokees (concluded at Hopewell) regarded them 
as a conquered people, and tendered them a peace upon certain conditions. 
It assigned them a country to hunt and to dwell in, and, as an act of grace, 
a lease and determinable interest, but not title, nor any permanent interest 
in the soil. Jbid. 

6. Upon these terms the Cherokees agreed to accept and retain the possession of 
the lands thus allotted to them. lid. 
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7. The treaty of Hopewell settled a principle which may be regarded as funda- 
mental, and one which became the basis of all subsequent stipulations, and 
which furnished the key for their interpretation. bid. 

8. The compact of 1817 was made with the same general understanding of the 
law, ard of the right of the United States to regulate the concerns therein 
mentioned of those who might remain, as well as those who might emigrate 
to lands west of the Mississippi. It stipulated for payment by the United 
States to those emigrants whose improvements should add real value to their 
lands, a full valuation for the same, to be ascertained by a commissioner to 
he appointed by the President of the United States. And for all improve- 
ments which added real value to the lands ceded to the United States, they 
agreed to pay, in like manner, or to give improvements which emigrants 
should have left in exchange. It moreover provided that all the improve- 
ments left by the emigrants within the bounds of the Cherokee nation east 
of the Mississippi, which added real value to the lands, and for which the 
United States should give a consideration, and not so exchanged, should 
be rented to the Indians until surrendered, &c.; by which the United States 
became landholders within the limits reserved to the Indians for hunting- 
grounds. Ibid. 

9. So far as the United States acquired by negotiation and contract the posses- 
sion of any of these lands, the same inured, under the treaty of 1817, to 
the State of Georgia, and not the Cherokees who remained behind. 6d. 

10. The 105th section of the duty act of 1799, which is conformable to the 3d 
article of the treaty of 1794 with Great Britain, exempts from duties the 
proper goods and effects of Indians. Campau's case 340. 

11. A negro cannot take a reservation under the Cherokee treaties of July, 1817, 
and February, 1819, although the husband of an Indian woman. John- 
son’s case, 360. 

12. No cilizén of the United States can obtain exemption from the laws of the 
United States, which regulate intercourse with Indians, by entering their 
territory within our limits, and becoming one of them by adoption. Ad- 
vice, AU2. 

13. The fourteenth article of the treaty with the Choctaws provides for those who 
desire to remain and become citizens of the United States, and their title is 
made to depend upon a residence of five years on the land with the inten- 
tion of becoming citizens. Pi/chlyn’s case, 462. 

14. The nineteenth article provides absolutely for those who may not desire to 
Temain and become citizens of the United States. Ibid. 

15. The President has the power to approve the gale of any of the reserves under 
the supplement to the Choctaw treaty of 1825, although the same is de- 
rived only by construing both instruments together as forming but one 
treaty. Adoice, 465. 

16. The sale may be approved either before or after survey, at the discretion of 
the President; who also has power to accept a relinquishment of title from 
any chief, and to pay fifty cents per acre. Jbid. 

17. By the treaty with the Ottowas, concluded 18th February, 1833, the United 
States absolutely agreed with the Indians to pay s certain sum to Mr. For- 
syth, and they are bound to execute the treaty as made, without requiring 
proof of the justice of the claim. Forsyth’s case, 562. 

18. As the treaty with the Miamies contained an agreement on the part of the 
United States to grant to certain persons each a quarter section of land out 
of the territory ceded by it, to be located by the President, no other parcels 
than thuse defined can be substituted for them; for the President must exe- 
cute the treaty according to its stipulations. Govin’s case, 563. 

19. The treaty of the 24th March, 1832, with the Creek Indians, provides that, 
after the survey shall have been completed, certain rights of section shall be 
reserved to ninety of the principal chiefs and to heads of families; but 
neither the chiefs nor individual Indisns can give any legal permission to 
white men to settle on their lands, without the consent of the United States. 
Advice, 574. 


| 


JNDEX. ry | 


INDIANS (Continued.) 


20. The reservations to certain Indians contained in the treaty of 20th October, 
1832, with the Pottawatomies, excepted out certain lands from the general 
cession, which did not therefore pass; consequently, the title thereof re- 
mains as it was before the treaty. Advice, 588. 

21. Where a reservee entitled, under the treaty of Dancing Rabbit creek, to two 
sections of land—the one to include his improvement, and the other to be a 
float—had built and paid for a house on section 31, in township 16, range 
l east, and had no other improvements in the nation, but resided with his 
mother on another lot—nexp, that his residence with his mother does not 
deprive him of the right of the said section. Hawkins’s case, 617. 

22. Under that treaty, where two reservees shall be found to have improvements 
on the same lot, the same may be divided, and the deficiency made up from 
contiguous lands not otherwise appropriated. bid. 

23. The President of the United States may properly give his consent and ap- 
proval to the conveyance by will made by Indians La Gros and Waises kea, 
his daughter, to General Tipton, to four sections of land reserved to said 
La Gros in the treaty with the chiefs and warriors of the Miamies, conclu- 
ded 23d October, 1826, subject to all legal questions in respect to the ca- 
pacity and right to make conveyances by will, and to the execution, validity, 
and effect of those instruments: Gen. Tipton’s case, 631. 

24. Whether Indian reservees are capable in law of devising their reservations to 
third persons in any case—quere. Ibid. 

25. The Choctaws have neither jurisdiction nor authority to pronounce and exe- 
cute a sentence of death upon a slave of a white man residing among them, 
for the reason that the treaty limits their power to the government of the 
Choctaw nation of red people and their descendants. Advice, 693. 

26. As the district of country occupied by the Choctaws is within the territorial 
limits of the United States, over which the sovereignty of the latter has been 
only partially relinquished, citizens of the United States cannot divest them- 
selves of allegiance to our Government by residence among them, nor even 
by becoming members of the Choctaw nation. Jbid. 

27. And the political condition of negro slaves owned by white men residing in 
the Choctaw country depends upon that of their masters. Ibid. 

28. The twenty-nine sections reserved to Creeks under the treaty of 24th March, 
1832, may be lawfully located either before or after assignment thereof by 
the tribe, except in respect to locations before assignment. Should any of 
those sections be located to persons who possess improvements not already 
allotted to them under other provisions in. the treaty, such persons will be 
entitled to insist that the tracts assigned to them shall be located in such 
manner as to include their improvements. Advice, 696. 

INTEREST. 

1. The indemnification awarded by the Emperor of Russia, to be paid by Great 
Britain for having violated the treaty of peace, in taking and carrying away 
American slaves and other property, involves not merely the return of the 
value of the specific property, but a compensation, also, for the subsequent 
and wrongful detention of it, in the nature of damages; and since this will 
be a work of great labor and time, interest accruing may be taken as a ne- 
cessary part of the indemnification awarded. Advice, 28. 

2. Interest on the sums found due by the commissioners in the matter of the 
claims presented under the treaty of Indian Spring between the United States 
and the Creeks, is not allowable. Advice, 110. 

3. No interest is allowable by the accounting officers on the appropriation of five 
years’ full pay as a commutation to the memorialists for half-pay for life to 
their father in his lifetime, made by act of 29th May, 1830. Eastun and 
Slorer'e cause, 390. 

4. There is no law inhibiting accounting officers from allowing interest to claim- 
ants if it shall appear that interest is justly due them. Major Tharp’s case, 
463. . 

5. Where items of account, including interest, have been present de tothe account- 
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ing officers and rejected, and afterwards to Congress and there rejected so far 
as the claim for interest was concerned, the accounting officers are not author- 
ized to entertain a further application for interest, nor to receive further proof 
concerning it. Col. Tharp’s case, 515. 


INTRUDERS. 
See Pusric Laxps. 


INVENTIONS. 


See Parents. 


JUDICIARY. 

1. Where no questions of law have been made on the trisl of a cause, and the 
whole matter has been submitted to a jury, the only redress that can be ob- 
tained is by a new trial. Flournoy’s case, 35. 

2. The grant or refusal of a new trial being purely within the discretion of the 
court which tried the cause, is not a subject for revision in the Supreme 
Court. bid. 

3. The President-has the constitutional power to order the discontinuance of a 
suit commenced in the name of the United States, in cases proper for such 
an order. Advice, 53. 

4. It is a high and delicate power, however, and should be exercised only with 
the greatest circumepection and care; and never in a case in which a court 
of the United States, free from suspicion of impurity, has taken cognizance 
of the matter, and thereby given countenance to the claim. bid. 

5. The proper proceeding to ensure a thorough investigation of the affairs of the 
Bank of Vincennes, and the occasion of its default, is a bill in equity, to be 
filed in the name of the United States against the individuals who were the 
president and directors of the bank in the years 1819, 1820, and 1821, and 
such of the stockholders during these years as appear to have bad any in- 
strumentality in perpetrating this wrong on the United States, or who have 
benefited by the wrong of others; and also against such debtors of the Bank 
of Vincennes as may have taken advantage of the resolution to pay off their 
debts in the stock of the bank. Case of Bank of Vincennes, 58. 

6. The claim of Peter D. Deluzieres for a patent certificate is a cage for the action 
of a judicial tribunal, or of Congrees, and not for that of the executive de- 
partment. Advice, 89. 

7 The decision of a court respecting the invalidity of a claim to land improperly 
sold will not correct the original error. Advice, 186. 

8. An appeal under act of 26th May, 1824, must be taken within twelve months; 
but as an attempt for redress is to be made before the Supreme Court of the 
United States, patents are to be suspended. Phillips's case, 187. 

9. An American court of equity should not lend its aid to enforce a Spanish 
grant of land, made upon false suggestions, and which would have been 
cancelled by the Spanish sovereign upon application, before the treaty of 
cession. Arredondo’s case, 191. 

10. The judiciary has no power to release the conditions of a grant of land; that 
can be done only by the sovereign making it. Nor are matters in excuse 
of non-compliance the subject of judicial inquiry. Jord. 

11. Judicial officers are interdicted by the constitution from issuing warrants 
against any citizen, except upon probable cause, supported by oath or affirm- 
ation. French's case, 267. 

12. An original bill, in the nature of a bill of review, is the proper proceeding to set 
aside a decree obtained by the production of forged documents. Advice, 331. 

13. The exercise of judicial authority in the United States by a French consul is 
unlawful. Rochelle’s case, 379. 

14. Where, during the pendency of proceedings before the judiciary for the re- 
covery of penalties or forfeitures for violations of the revenue laws, it sball 
appear that goods were stolen in a foreign country, and brought here with- 
out the knowledge ,or consent of the owner, the Executive may interpose 
and direct the Attorney of the United States to discontiuue the suit. Case 
of the jewels of the Princess of Orange, 482. 


INDEX. 773 


JUDICIARY (Continued.) 

15, After the discontinuance of the suit, the court may be moved to order the mar- 
shal having the stolen goods in custody to deliver them to the claimant or 
the accredited minister of the government of which the true owner is a citi- 
zen. Case of the jewels of the Princess of Orange, 496. 

16, A judge of the supreme court residing in the fifth district, or a district judge 
of one of the districts of Virginia, may issue a warrant to arrest Robert B. 
Randolph for the assault committed by him, in the District of Columbia, on 
the President of the United States—the said Randolph being in Virginia. 
Randolph's case, 564. 

17. The power to arrest for any offence against the United States is given by the 
act of Congress in general terms; and so far as respects a judge or justice of 
the United States, it is not confined to his district or circuit, but his war- 
rant will run throughout the United States. bid. 

18. Punishment by the House of Representatives for an assault and battery on the 
person of one of its members is no bar to an indictment and conviction in 
the district court for the same act. Gen. Houston’s case, 655. 

19. The Choctaw Indians are not invested with judicial authority to pronounce 
and execute a sentence of death upon the slave of a white man residing 
among them. Advice, 693. 

20. Prosecutions for false swearing may be sustained in the courts of the United 
States against persons who shall have made false affidavits or affirmations 
before judicial officers of the United States, or State officers generally, au- 
thorized to administer oaths, for the purpose of supporting claims, although 
the particular law under which the claiuns are made are silent on the sub- 
ject. Advice, 700. 


JURISDICTION. 


See Jupicrary. 


JUDGMENTS. 

1. Where a judgment is founded upon a verdict of a jury to whom the whole 
matter in controversy has been submitted, the only redress that can be af- 
forded is by a new trial. Flournoy’s case, 35. 

2%. Judgments upon duty bonds against a surety are valid, although the suits 
were protracted until the principal obligor and co-surety became insolvent. 
It is settled law that no daches can be imputed to the Government, and 
that no voluntary forbearance either to institute or to press a suit against 

-:” the principal can discharge the sureties. Luughlin’s case, 51. 

3. Judgments obtained upon forged or fraudulent documents may be set aside 
for fraud; and the proper proceeding is a bill in the nature of a bill of re- 
view. Advice, 331. ‘ 

4. Judgments of the courts of the United States in all criminal cases may be 
executed under the direction of the courts proflouncing them. Adviee, 344. 


LANDS, PUBLIC. 

1. New Madrid certificates located on lands claimed before the recorder of land 
titles in Missouri are invalid. The tenth section of the act of March 3, 
1811, permanently reserved such land until the final action of Congress. 
Advice, 15. ‘ 

2. The President is bound to see the laws properly executed, and is not to be 
instrumental in a conscious breach of them by consummating the error of 
an inferior officer. Ibid. 

3. The issuing of a patent is not so purely a ministerial act as to follow a patent 
certificate as a matter of course. Ibid. 

4. The location and survey of land on the Virginia reserve having been made 
in the name of the original patentee after the alleged transfer of his right 
to others, the patent must be made out, granting the lands to him, his 
heirs, and assigns, or to his or their legal representatives, &c., according to 
the suggestion in the Sth section of the act of the 10th of August, 1790. 
Avery’s cuse, . 

6. As the owner of a land warrant may locate it in as many several parcels as 
he pleases, he may demand and take a grant for each. Advice, 26. 
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6. He may assign any proportion of his warrant to a third person, who may, 
upon the authority of such assignment, make entries in his own name, and 
take out grants to himself therefor. Jbid. 

7. Four out of ten children may assert their rights in an unlocated warrant is- 
sued to their father, and the assignee may enter the lands in his own name, 
and demand grants therefor in sevesalty. Ibid. 

8. A patent issued by mistake may be corrected before delivery. If delivered, 
and the patentee refuse to surrender it for cancellation, the President may 
issue a newwone, reciting the error committed in the former as the cause. 
Putnani's case, 41. 

9. No pre-emptidn occurred, under the act of 26th May, 1824, to lands ceded by 
the Quapaw treaty, ratified January 18, 1825, notwithstanding the lands 
were within the Lawrence land district. Advice, 42. 

10. The laws upon the subject of public lande are all in part materia, and are all 
to be construed together. No particular law should be construed as an 

_insulated act upon its own letter, but as having relation to the general system. 
Flourvoy’s case, 44. 

11. A patent was issued by mistake to William Masters for the whole instead of 
the half a quarter section, who sold the same and refused to return the patent 
to be cancelled: prcipgp, that the purchaser be notified, and that Masters 
and his vendee be immediately prosecuted. Masters’s case, 53. 

12. The President had authority to direct a survey of the public land lying south 
of the thirty-first degree of latitude. Advice, 57. 

13. The surveyor south of Tennessee and the surveyor of the State of Alabama 
are the proper officers to authenticate the township plats, and not the prin- 
ciple deputy, under the act of March 3, 1819. Ibid. 

14. The 9th section of the act of the 26th of May, 1824, concerring the claims 
to lands in Missouri and Arkansas, requires a statement of the facts and 
poinis of law on which decisions were made. Advice, 64. 

15. A copy of the record is not enough. Congress was perfectly aware that these 
titles depended upon the peculiar local usages and regulations of Spain and 
France; which the district attorney residing on the spot would be presumed 
to be acquainted with, and of which, with all other circumstances necessary, 
to make a statement sufficient to a clear apprehension of the whole contro- 
versy. Ibid. 

16. Sales of land excepted from sale by act of Congress are .void for A of 
authority, and patents therefor should-not issue. Advice, 136. ° 

17. It may be well to suspend the iesuance of patents until the termination of a 
suit between conflicting claimants, where one is known w be pending. 
Advice, 187. 

18. The act of 6th Januaty, 1829, is coneed to the settlers dislodged by the 
Cherokee treaty of May, 1828. Advice, 190. 

19. A Spanish grant made upon false suggestions would have been cancelled by the 
Spanish sovereign, and an American court of equity should not lend tis aid 

$6 enforce it Arredondo’s case, 191. 

20. A grant made December 2, 1820, was in violation of the Stirarticle of the 

¢ treaty of cession. Jd. 

21. The settled policy of Spain was to parcel out her colonial domain with refer- 
ence to the single object of populativg; and grants for the purpose o! specu- 
lation were not tolerated. Jdd. 

22. It is competent only for the sovereign making the grant to release the condi- 
tion up which it was made. Matters in excuse of non-compliance ure not 
the sulject of judicial inquiry. did. 

23. Lands struck off on the last day of a public sale and not paid for, are not 
subject to private entry prior to being again offered at public sale. Advice, 
200 


24. Such tracts are not unsold eae the close of the ppblic sale, but are to be 
regarded as reverted Jands. id. 
25. A land certificate may, under the act of 1828, for she relief of M . Edgar 
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& Macomb, issue to Alexander Macomb, the survivor of the firm who hed 
purchased public lands at the sales in New York. Edgar & Macomb’s 
cuse, 203. 

26. Pierre Bonhomme has no claim, which can be recognised by the Executive 
department, to any lands within the milifary Hemation on which Fort 
Gratiot stands. Bonhomme’s cape, 207. 

27. Whatever right the priority of bis location may have given to hirtk the same 
has not been recognised by Congress, under whose authority only can a 
patent issue for so much of the land embraced in hiseisim as lies without 

: the limits of the military reservation. é:d. 

28. Pre-emption» under contract with John Cleves Symmes cbuld not be entered 
on lands lying between Roberte’s and Ludlow’'s lines. MeArihur’s cuse, 246. 

29. Congress could not have intended that Symmes’s contract should interfere with 
the Virginia military reservation. Ibid. 

30. A receipt, dated 1786, acknowledging the receipt of money in pert payment 
of a Virginia military warrant, is not, per se, an assignment, nor is it evi- 
dence of an assignment. Bradford's case, 276. 

31. ‘The commissioner is bound to iseue the patent to the original beneficiary, his 
heirs or assigns; and must, therefore, have satisfactory evidence of assign- 
ment before he issues to assigns. Ibid. 

82. The provisions of the let eection of the act of May 20, (826, are not limited 
warrants obtained after the passage of the act; Adoce, 280. 

33. The terme ‘*any such warrants’ relate to warrants issued previvusly as well 
as subsequent to the act. bid. 

34. Congress intended to subject these claims, in their progress from entry to 
patent, to the supervision of the Secretary of War. bid. 

35. The certificate of the Secretary of War was necessary to authorize patents to 
issue under act of 1790, excepting resolution warrants under act of 1800, 
and were required by the act of 1867. Ibid. 

86. The act of 1812 establishing the General Land Office, transfeired to it the 
supervision of the military land warrante. Ibid. 

87. The act of 1815 revived the act of 1807, and made the certificate of the Sec- 
retary of War again necessary. bid. 

38. The act of 1818, as to land warrants, revived the act of 1807, as do thone of 
1823 and 1881. Ibid. 

39. he act of 1826 does & the distinction between resolution and other war- 

‘rants, revives the. | ef the act of 1807, and again. placed the mat, 
ter under the, War, as it was prior yi the act evtablishing the 
Geneyl tend Office. Ibid. 

40. Actwth pari materia are to Be considered as-ene lew and those of 24th May, 
18238, and of the 6th January, 1829, are such. Matutes for ail the putposes of 
this inquiry. Advice, 306. 

41. The United States acquired from Great Britain, by the treaty which tepfiipa- 
ted the American revolution, a clear title to all the lands within the < 
aries designated therein, subject only to the Indian right of odéy 
Advice, 321. 

42. ‘This is the doctrine which was asserted by the various European na yjonewwho 
acquired territory on this continent anterior to the treaty with Grew Britain, 
aud 1s the spirit of the several Ee made with the Cherokees when they 










are Sagpaloralerd pi Iu 
43. The conyye sig possesses the right to preacribe the limitations of the 
"conquest and fons and conditions of peace. Jdid. 
44, The first treaty £ Ee Cherokees (concluded at Hopewell regarded§them 
as a conquered Seile: and tendered them a peace upon certain conditions. 
- It’assigned them a country to hart and to dwell in, and, as an act of grace, 
“\* alease and determinable interest, but no title, nor any permanent interest 
in the eoil. =f 
45. Upen these term» the Cherokees agreed" to accept and retain:the possession of 
* the lands thus alloyed to them. eid. 
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46. The treaty of Hopewell settled a principle which may be regarded-as funda- 
mental, and one which became the basis of all subsequent stipulations, and 
which farnished the key for their interpretation. bid. 

47. The compact of 18]7 was made with the same general understanding of the 
law, and of the right ofthe United States to regulate the condéerns therein 
mentioned of those who inight remain, as well as those who might emigrate 
to lands west of the Mississippi. It stipulated for payment by the United 
States to those emigrants whose improvements should add real value to their 
lands, a full valuation for the same, to be ascertained by a commissioner to 
be appointed bythe President of the United States. And for all improve- 
ments which added real value to the lands ceded to the United States, they 
agreed to pay, in like manner, or to give improvements which emigrants 
ehould have left in exchange. It moreover provided that all the improve- 
ments left by the emigrents within the bounds of the Cherokee nation east 
of the Mississippi, which added real value to the lands, and for which the 
United States should give a consideration, and not so exchanged, should 
be rented to the Indians until surrendered, &c.; by which the United States 
became landholders within the llmits reserved to the Indians for hunting- 

4  grtounds. Ibid. ; 

48. So far as the United States acquired by negotiation and contract the 
sion of any of these lands, the same inured, under the treaty or 1817, to.the 
State of Georgia, and not to Cherokees who remained behind. J6:d. 

49. The several acts cf 3d March, 1819, of May, 1824, and of 24th May, 1828, 
authorize the correction only of the entries of lands by purchasers for money 
paid. Hendricks’s case, 341. 

50. A negro cannot take a reservation under the Cherokee treaties of July, 1817, 
and February, 1819, although the husband of an Indian woman. Johkn- 
son’s case, 360. - 

51. Reservations under thoee treaties are expressly clogged by the condition of 
personal occupancy, and are not alienable. The title reverts to the United 
States on removal of the reservee. The estate to be taken by children of a 
reservee is a remainder in fee, (not a reversion, ) subject to the dower of the 
mother, and is liable to be defeated by the determination of the precedent 
estate by removal of the reservee. Ibid. 

52. A survey of section sixteen, in fraud of the treaties, does not divest the title 
of the United States, and consequently does not give the State a right to se- 
lect another section in lieu thereof. Jd:d. 

53. Where a part of section sixteen is disposed of, the State is not bound to se- 
lect the residue, but may take equivalent on other sections. The act of se- 
lection of a section in lieu of section sixteen, is that by which the tract be- 
comes appropriated for school purposes. Jb-d. 

54. A valid pre-emption under act of 1829, however, cannot be avoided by the 
selection. bid. 

55. The United States have such a claim to the land in controversy by force of 
procéedings had under the act of the legislature of Marsachusetts, and for 
other reasons, that it ought to be defended. Case of the hetrs of Harris, 363. 

56. Lands relinquished and reverted are not subject to pre-emption under the act 
of 29th May, 1830. Advice, 367. 

57. Where first settlers have rented their improvements to others, landlords, not 
tenants, are entitled to pre emptions. The object of the law. was to secure 
improvements to those making the expenditures. Ibid. 

58. Proof and entry may be made at any time within the life of the act, of lands 
subject to private sale at its passage. bid. 

59. The claim is not forfeited, although entered by a dona fide purchaser at pri- 
vate entry, without notice. Jbrd. 

60. Jn cases where settlers have made improvements on more than one tract of 
public land, and have leased such improvements ang obtained a right of pre- 
emption to one quarter section themselves, the lessees on any other tract eo 
improved are not entitled to the pre-emption. Advice, 383. 
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61. Land scrip issued upon the surrender 6f warrants issued for bounty lands 
granted by the United States, and by the State of Virginia, for services in 
the Revolution, should issue to the parties nominatim, and,-to heirs on due 
proof of heirship. Advice, 385. ii 

62. When issued according to the terms: of the warfant, in certain ceseg, they 
must be assigned by all the heirs by name,‘and accompanied with proof of 
identity, heirship, and proof of assignment. Ibid. " 

63. Tt must issue to the heirs or assignees, and not to executors nor administrators; 
for it is to be considered as belonging to the realty. did. P 

64. The fourteenth article of the treaty provides for those Choctaws who desire to 


remain and become citizens of the United States, and their title is made to * 


depend upon a residence of five years on the land with the intention of be- 
coming citizens. . .Pitchlynn's case, 462. 

65. The nineteenth article provides absolutely for those whe may not desire to re- 
main and become citizens of the United States,’ . /bid. 

66. The President has the power to approve the sale of any of the reserves under 
the supplement to the Choctaw treaty of 1825, although the the same is de- 
rived only by construing both instruments together as forming but one treaty. 
Advice, 465. 

67. The feservations are absolute; and the power to sell must be implied, to give 
them value to the parties. Ibid. 

68. A mistake in the christian name of a reservee may be explained by parol; yet, 
as precedents are to the contrary, a reference to Congress is Boommenth 
Ibid. 

69. The sale may be approved either before or after survey, at the discretion of 
the President; who also has power to accept a relinquishment of title from 
any chief, and to pay fifty cents per acre. Jbid. 

70. ‘Technical rules of construction ought never to be applied to such treaties; but 
they should be construed liberally according to their spirit, and so as to give 
the Indians all the advantages and facilities in their removal which appear 
to have been centemplated. Ibid. 

71. Soldiers enlisted to serve for the term of five years in the war of 1812, and 

F who were honorably discharged before the expiration of their term of service, 
in consequence of having furnished accepted substitutes, are entitled to one 
hundred and sixty acres of land, even though the substitutes may have de- 
serted. Advice, 470. 

72. The proper proceeding to punish the cutting, destroying, and removing of 
live-oak and other timber reserved for naval purposes, is by indictment for 
Violations of the first section of the ac& and by indictment and information 
for violations of the second. Advice, 49 

73. Warrants and patents for bounty lands should issue to the applicants really en- 
titled to them, notwithstanding warrants and patents may have erroneously 
issued to others, through imposition and fraud. Impositions oft'the depart- 
ment ought not to prejudice innocent persons. Hawkins’s case, 501. 

74. Land warrants for bounty lands are real estate; and where partées first entitled 
have died, they must, in general, issue to heirs or devisees, not to adminis- 
trators, nor to administrators with wills annexed. Taylor’s case, 506. 

75. As the warrant in this case is not directly devised, it must, according to the 
literal interpretation of the act of Congress of May 30, 1830, iasue to the 
heirs. Ibid. .» — i 

76. But as therpig a will in ‘this case and an administrator to execute it, and as 
the issuing of the warrant to heirs will embarrass the administrator with the 
will annexed in carrying out the testator’s intention, and as there are no 
conflicting interests to be affected by the form of the issue, it may issye to 
the admisistrator in trust for the purposes mentioned in thé will. Ibid. 

“GJ Proceedings may be taken under the Ist section of the act of 2d March, 1831, 
“ against any person who shall have cut and removed any ship timber from 
lands accquired by the United States. Advice, 524. 
78. No pre-emption claim set up by any person will justify the cutting of timber 
_ Vor. 1—d0 
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from’ such lands, until title to the land claimed is acknowledged bys the gov- 
ernment, or maintained by the judgment of the court. 6d. 

79. Where a person entitled to bounty land deceded before he received it, leaving 
two heirs-at-law and a will devising certain other of his real and personal 

* estate to one, to be in ful¥ for all interest in his estate—ax py, that the other 
takes the bountr land by implication. Advice, 535. 

80. As the State of Ohio has refused to obligate herself to complete the canal with- 
in a reasonable time, or to construct it further than the avails of the lands 
proposed to be granted her by the United States will do so; and, as the act 
of Congress did not authorize the grant upon such conditions, the Executive 
department cannot properly make the transfer. Advice, 550. 

81. If the government of the United States shell make the transfer after the mani- 
festo of Ohio as to her obiigations, it will have no right to call on her either 
to complete the contemplated work or to restore the money for which the 
lands may sell. Ibid. 

82. The treaty with the Miamies of 23d October, 1826, must be executed accord- 
ing to its stipulations; wherefore the lend selected under it must be such as 
is therein granted. Advice, 563. 

83. The treaty of the 24th March, 1832, with the Creek Indians, provides that, 
after the survey shall have been completed, certain rights of section shall be 
reserved to ninety of the principal chiefs and to heads of families; but 
neither the chiefs nor individual Indians can give any legal permission to 
white men to settle on their lands, without the consent of the United States. 
If, therefore, white men have entered upon and taken possession of them, 
under pretence of such permission, they are intruders on the latids of the 
United States. Advice, 574. 

84. The President may employ such military force as he may judge‘ necessary and 
proper to remove persons who may intrude upon any lands ceded or se- 
cured to the United States by afiy treaty made with a foreign nation, or by 
a cession from any individual State; and hence may adopt that method in 
respect to the land in question. J6id. 

85. The selection of parcels of land less in quantity than quarter sections, by the 
Governor of Arkansas Territory, is unauthorized by the acts of Congspes 
touching the grant. Advice, 578. 

86. ‘*A quarter section” means a parcel of 160 actes which has been set apart 
and designated by the proper officer as such, according to the act of Con- 
gress prescribing the mode of surveying and dividing the public lands. 
Ibid. 

87. Where an individual entitled to bounty land died intestate, leaving him sur- 
viving a widow and several children, and where, after the demise of the 
widow and children, the widow surviving the chifMfren, the heirs of the 
widow claimed the land—axtp, that the mother was not thé heir «f the 
surviving child, except there were none in the paternal line. Case of the 
heirs of Brice, 579. 

88. The Executive has not the power to order a sale of the square in the city of 
New Orleans. The act of 1820 plainly refers to lands of a different de- 
scription. Advice, 586. 

89. If the district court of Louisiana have the power to order a sale upon the ap- 
plication of the corporation of New Orleans, the government have no inte- 
rest to resist it, but would be benefited by the measure. bid. 

90. The reservations to certain Indians contained in the treaty of 20th October, 
1832, with the Pottawatomies, excepted out certain lands fromthe general 
cession, which did not therefore pass; consequently, the title’ thereof re- 

: mains as it was.before the treaty. Advice, 587. 
91. Being held under the original title, the occupants canrfot convey them to in- 
”.. dividuals, but can only make a valid cession thereof to the United States. 
Ibid. 
92. Where a reservee entftled, under the treaty of Dancing Rabbit Creek, to two 
* gections of land-#-the one to include his improvement, and the other to be a 


Pg 
ge Ire 


« INDEX. 779 


LANDS, PUBLIC (Continued.) 


float—had built and paid for a house on section 31, in township 16, range 
1 east, and had no other improvements in the nation, but resided with his 
mother on another lot—negxp, that his residence with his mother does not 
deprive him of the right to the said section. Hawkins, 617. 
93. Under that treaty, where two reservees shall be found to have improvements 
’ on the same lot, the same may be divided, and the deficiency made up from 
contiguous land not otherwise appropriated. hid. 

94. The President of the United States may properly give his consent and ap- 
proval to the conveyange by will made by Indians La Gros and Waises-kea, 
his daughter, to General Tipton, to four sections of land reserved to said 
La Gros in the treaty with the chiefs and warriors of the Miamies, conclu- 
ded 23d October, 1826, subject to all legal questions in respect to the ca- 
pacity and right to make conveyances by will, and to the execution, validity, 
and effect of those instruments. Gen. Tipton’s case, 631. 

95. Whether Indian reservees are capable in law of devising their reservations to 
third persons in any case—guere. Ibid. 

96. The twenty-nine sections reserved to Creeks under the treaty of 24th March, 
1832, may be lawfully located either before or after assignment thereof by 
the tribe, except in respect to locations before assignment. Should any of 
those sections be located to persons who possess improvements not already 
allotted to them under other provisions in the treaty, sich persons will be 
entitled to insist that the tracts assigned to them shall be located in Such 
manner as to include their improvements. Advice, 696. 

97. The revival of the pre-emption act of 19th May, 1830, by the act of the 19th 
June, 1834, embraces the provisions engrafted thereon by the supplementary 
act of 23d January, 1832. Advice, 701. 

98. There is no material difference between the two acts concerning the lead 
mines, only that -leases under the one are limited to three, and under the 
other to five years. Case of Grativt & Burton, 708. 

99. The power to lease the mines necessarily includes the power to collect rents, 
and to take all proper meusures to effect that object. bid. 

100. The question of the power to lease was decided in 1822 by Mr. Wirt. 
Licenses to smelt are subordinate and auxiliary to the minors’ leases, and 
as a means of collecting the rents reserved in them. bid. 


LEASES. 

See Pustrec Lanps. 
LIABILITY. o@ 

See Craims anp Suneries. : 
LIENS. ‘ 


1. Liens extend td all the real estate of collectors and their sureties, owned by 
them at the time the sums in default were committed to them. Advice, 
310. 


LOANS, COMMISSIONER OF. 
1. Private or extrajudicial caveats lodged with the commissioner of loans, when 
founded on some specific claim or lien on the stock created by the propri- 
etor himself, ought to be respected. Advice, 173. 
LOCATION. 
See Pustc Lanps. 
MARINE CORPS. ; 
1. Tbe commandant of the marine corps possessed no power either to appoint or 
",« %o Gigmigs a paymaster, quartermaster, or an inspector thereof; the act of 
_* ,  atth July, 1798, referred to, contefaplating nothing more than a matter.eo- °° 
casional an?transitory. Advice, 77. : uae 
2. The power of appointing the paymaster, quartermaster, and adjutant andghat: ee 
spector of the marine corps, when stationed permanently on shore in time of 
peace, belongs to the President and Senate b) the constitution apd laws of 
the United States. bid. a 
3. Courts-martial to try officers of the marine corpse whilst doing duty on shore 
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MARINE CORPS (Continued.) 


should, under the rules and articles‘of war, be composed of officers of the 
army and of the marine corps. Lieut. Miller’s case, 311. 

4. A lieutenant colonel commanding the marine corps cannot legally grant dis- 
charges to marines before the expiration of their term of enlistment; but 
such discharges can only be granted by the President of the United States, 
or in conformity to such regulations as he may think proper to prescribe. 
Advice, 353. 

5. Lieutenants in the artillery and marine corps may be exchanged, with their 
own assent, where the ranks of other officers will not be interferred with 
nor prejudiced; but such exchanges can be effected only by the action of the 
appointing power of the President, by and with the advice and consent of 
the Senate. Cases of Lieuts. Burke ¢- Smith, 305. 

6. The President, as commander-in-chief, having satisfied himself that an ex- 
change is consistent with the good of the service, and that the officers to be 
transferred have respectively assented to it, will then take care not to pre- 
judice the rank of any officer of the regiment to which the transfer is made, 
by nominating the officers transferred to take the same rank in that regiment 
which was held by the officers whom he substitutes. Ibid. 

7. Neither the pay, rations, nor clothing of enlisted marines taken by the civil 
authority for violations of the laws, can be withheld during their confine- 
ment and abeence from their military stations. Advice, 396. 

& In case the public service shall demand it, the commandant of the marine 
corps may employ a clerk in his office who shall not be of the corps; yet it 
is doubtful, perhaps, whether any part of the appropriation: made for pay 
7 subsistence can be paid to any person not an integral part of the corpe. 
Advice, 707. : 


METROPOLIS. 
See WasHinerTon. 


MILITARY ACADEMY. 


See Capxts. 


MILITIA. 

1. The militia of Missouri, Indiana, and Michigan, who were ordered out to 
repel Indian invasions by a competent State or Territorial authority, are en- 
titled to be paid for their services, provided the circumstances under which 
the call was made were, in the opinion of the President, sufficient to jus- 
tify it. Advice, 536. 

2. The amount of compensation in all cases of military service rendered during 
the late Indian hostilities on the frontiers is limited to the time during which 
actual service was rendered; and the Secretary of War has no power to al- 
low more. Advice, 647. 

3. With certain qualifications, it is the duty of officers of the quartermaster’s de- 
partment to make disbursements on account of the militia when called into 
the service of the United States. Advice, 711. 


MINISTERS, PUBLIC. 

1. The President being entrusted with the subject of the diplomatic intercourse 
of the United States with foreign nations, may, in his discretion, advance 
money to a minister going abroad over and above his outfit. Advice, 204. 

2. Mr. Barrozo Pereira, the Portuguese chargé d’affaires, was, on the 30th Oc- 
tober, 1829, entitled to the respect and immunities of a public minister, 
notwithstanding the assumption of regal power in Portugal by Don Miguel, 
in exclusion of Don Pedro IV. Advice, 290. 

3. The minister to Madrid is not entitled to charge for office rent, although sim- 
ilar charges have been allowed to our ministers to London.and Paris, the 
same not being warranted by law, nor having been the usage of the Gov- 
ernment. Everett’s case, 453. 

4, There is no act of Congress warranting the practice of the Government in 
paying foreign ministers, and the consals to whom salaries are given, a 
shone er salary after they have presented their letters of recall. Shaler’s 
case, 470. 
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MINISTERS, PUBLIC (Continued.) 


5. Whether the Government is liable for the costs and damages occasioned by 
the non-acceptance of a draft drawn by the chargé d’affaires of the United 
States at Lima, depends upon whether he was authorized to draw it, and 
whether its non-acceptance was the mistake or fault of the Government. If 
he were authorized to draw, and the Government were at fault, the depart- 
ment should make good the damages and costs to which he became liable 
on the return of his bill. Larned’s ease, 505. 


NAVAL OFFICERS. 

1. Naval and administrative officers generally, in contemplation of law, hold 
over until their successors are duly appointed and qualified. Advice, 713. 

2. The rule is otherwise with officers elective and judicial; for such cannot ex- 
ercise their functions after the expiration of the terms of service for which 
they were elected or appointed. Ibid. 

NAVY AGENTS. 

1. The President of the United States has not any authority, except in the re- 
cess of the Senate, to appoint any permanent agents for the purchase of sup- 
plies or for the disbursement of money for the navy, other than those enu- 
merated and referred to in the act of 3d March, 1809. McCall's case, 320. 

2. The Secretary of the Navy, however, under the act of lst May, 1820, may 
contract for clothing and subsistence of the navy; and when these supplies 
are to be furnished in places where there is no permanent agent, he must, 
a necessity, have the power to appoint a special agent to perform the duty. 

bid. 

3. If McCall’s agency were created by the department in the exercise of the au- 
thority above indicated, and were special and temporary, the measure of com- 
pensation to be allowed him must be regulated by contract. Jbid. 

4. The appiontment ofa navy agent during the recess of the Senate, made in the 
case of a vacancy occurring during the recess, is in the exercise of the con- 
stitutional power of the President, and not by force of the act of the 3d of 
March, 1809; and the constitutional limitation of such appointment is to 
the end of the succeeding session of Congress, unless it be sooner determin- 
ed by the acceptance of a new commission under an appointment made by 
and with the advice and consent of the Senate. Advice, 333. 

5. Where a new commission is accepted, it supersedes the old one; and the four 
years, prescrbed by law as the official term of the appointee, must commence 
to run from its date. Jd:d. 

6. The bonds taken under the first commission cease to have effect when the 
commission terminates. Ibid. 


WAVY COMMISSIONERS. 

1. Members of the Board of Navy Commissioners, while they act as such, retain 
their rank of post-captainsin the navy; and may, while they continue mem- 
bers of the board, be employed by the government in separate and distinct 
duties in their character of post captains. Advice, 502. 

2. They do not perform their duties as Navy Commissioners by virtue of any 
rights or authority which belong to them as post-capains, but from laws es- 
tablishing the board. Jitd. 

3. Their orders issue from the board which they constitute as commissioners, and 
@ majority of their number must concur in them, /did. 

4. As no separate command is assigned to the several members of the board in 
their character of post-captains, they cannot exercise the authority which an 
officer of that rank possesses over the officers and men placed under their 
command when in actual service and afloat. They are only entitled to the 
rights and privileges that belong to an officer of the same grade when on 
shore and not employed in any particular professional service. bid. 

5. The members of the Board of Navy Commissioners having been provided 
with salaries in lieu of rations, and not having hitherto received rations, a 
tacit construction against the right to rations has been given by the de- 
partment. Advice, 557. 
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6. Whenever an act of Congress has, by actual decision, or by eontinued usage 
and practice, received a construction at the proper department, and that 
construction has been acted on for a suceeesion of years, it must be a strong 
and palpable case of error and injustice to justify a change in the interpreta- 
tion to be given to it. Ibid. 

7. By the act of 20th April, 1818, the number and compensation of the clerks 
to be employed by the Navy Commissioners is fixed; and the same law 
provides that no higher or other allowance shall be made to any clerk in the 
departments and offices than ie therein authorized. Wherefore, such of the 
clerks as have heen overpaid should refund the excess to the treasury. 
Advice, 582. 

8. It is improper to allow salaries to clerks absent from the country and not ac- 
tually employed in the duties of the offiee. Ibid. 

9. The sanction of the Navy Commissioners to the excessive salaries erroneously 
does not give the clerks who have received the excess a right to retain 
it. Ibid. 

10. Where the Navy Commissioners had employed a clerk at a stipulated sum, 
less than the maximum allowed by the act of 1818, and the difference be- 
tween the maximum and the amount actually paid was drawn in his name 
and paid over to other persons, who have since been required to refund it to 
the treasury, and the said clerk comes forward to demand it—HELp, that he 
has no claim tothe moneys thus refunded. Ridgley’s case, 591. 

NAVY DEPARTMENT. 

1. All contracts and purchases entered into and made by the Navy Department 
must be entered into and made by or under the direction of the Secretary. 
Advice, 257. 

. Where the public exigencies do not require the immediate delivery of the ar- 
ticles, or performance of the serviee, it is necessary to advertise previously 
for proposals respecting the same. bid. 

3. Where immediate delivery is necessary to the wants of the public service, the 
article required must be obtained by open purchase; ¢.¢. at places where 
articles of the description wanted are usually bought and sold, and in the 
mode in which such purehases are ordinarily made between individuals. 
Ibid. 

The President has imposed upon him the duty of fitting out and directing the 
employment of the public armed vessels; and where Congress fails to pro- 
vide for disbursements indispensable to the performance of this branch of 
public duty, he may make such allowances to officers acting in higher sta- 
tions than those to which they were appointed by their warrants or commis- 
sions. Advice, 284. 

5. Public debtors in the naval service of the United States are entitled, notwith- 
standing the act of 25th January, 1828, to receive the rations allowed them 
by law, or the amount in money for which they may be commuted. Ad- 
vice, 420 

6. The public interest requiring that American seamen should not be discharged 
abroad, nor set on foreign shores in foreign ports, where they may be tempt- 
ed to enter into foreign employment, to the loss of our service, the govern- 
ment has given instructions to commanders to send home their discharged 
seamen at the expense of the United States. Advice, 468. 

. But where a merchantman received a seaman on board, for the purpose of 
bringing him home, and brought him only half the way, when he voluntarily 
left, the captain cannot justly claim full pay for the voyage, but only a com- 
pensation for the distance he brought him. /0id. . 

8. The act of July 10, 1832, devolved upon the Secretary of the Navy the duty 
of deciding whether the disability is such as to entitle applicants to admis- 
sion on the roll of navy pensioners, and what amount they shall receive. 
Advice, 642, 


NEUTRALITY. ; 
1. Colombian vessels are entitled, under the treaty with that republic, to make 
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NEUTRALITY (Continued.) 


repairs jn our ports when forced into them by stress of weather; but they 
cannot enlist recruits there, either from among our citizens or foreigners, 
except such as may be transiently within the United States. Adrice, 4. 

2. It is not a breach of neutrality to permit a Spanish merchantman, captured 
as a prize by a Mexican war vessel, and brought by the latter into an Ameri- 
can port unseaworthy, to be repaired and put in a condition to be carried 
home to a port of the captor for adjudication. Advice, 86. 

3. There is high authority for the position that a prize may be brought into a 
neutral port and sold, without violating the law of nations concerning neu- 
trality; but as there is no doubt of the authority of the neutral sovereign to 
prohibit such sale, and as the strongest considerations of expediency and 
safety urge him to do so, the better course is clearly to prohibit them. © Ibid. 

4. It would be a breach of neutrality to permit a neutral port to be made a cruis- 
Hs station for a belligerent, or a place of depot for his spoils and prisoners. 
Ibid. 


ORDNANCE. 

1. An agreement, sanctioned by the head of the Ordnance Office, for the ex- 
change of old ordnance for gun-skidding, is not warranted by law. Ad- 
wice, 680. 

2. Under the act of 3d March, 1825, the President only has the power to cause 
ordnance, arms, ammunition, &c., unfit for public service, upon proper in- 
spection and survey, to be sold; and to that end, a method of effecting the 
sale has been prescribed by the Secretary of War, by which the property 
must be offered first at public auction. /bid. 

ORLEANS. 

1. The Executive has not the power to order a sale of the square in the city of 
New Orleans. The act of 1820 plainly refers to lande of a different des- 
cription. Advice, 586, 

2. If the district court of Louisiana have the power to order a sale upon the ap- 
plication of the corporation of New Orleans, the government have no in- 
terest to resist it, but would be benefited by the measure. Jb:d. 


OUTFIT. 
See Pusric MiwisTxRs. 
PARDONS. 

1. The prisoner, as an assistant postmaster, violated the confidence reposed in 
him in this station, and was convicted; but several benevolent individuals 
supplicate for clemency on account of his contrition, reformation, &c.: a 
pardon recommended. Advice, 249. 

2. The pardoning power is coextensive with the power to punish, and is general 
and unqualified, except only in the cases of impeachments and proceedings 
for contempts; and it consequently includes the power of remission of fines, 
penalties, and forfeitures, under the revenue laws. Advice, 329. 

3. The power, however, does not go to the length of making reetitution of fines, 
ria and forfeitures, after they have been actually paid into the treasury. 

id. 

4. The case of the memorialists is one in which the exercise of the pardoning power 
is rendered proper, from the entire absence of all criminal intent in the com- 
mission of the act from whence the forfeiture arises. Ibid. 


PATENTS FOR INVENTIONS. 

1. It may be questionable whether the substitution of one material for another be 
an invention within the sense of the patent law. Sealy’s case, 52. 

2. In cases of doubt it will be congenial with the policy of the law to issue a 
patent to the petitioner, thereby giving him an opportunity of trying the va- 
lidity of his right. bid. 

3. It is not advisable to issue patents for newly-invented medicines to bear the 
name of other popular medicines existing. In this case there can be no fair 
purpose for assuming a name so well known as “Anderson’s Cough Drape.” 
Bacon's case, 109. 
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4. The department acts ministerially rather than judicially in granting patents 
for useful inventions. Advice, 454. 

5S. Where patents for inventions have been issued and afterwards cancelled by 
petition of the patentees, and others bearing the same date, comprising ad- 
ditional improvements, issued in their favor, others may afterwards issue for 
the additional improvements alone, taking date from the time when the sec- 
ond patents were issued. Jbid. 

6. The rights secured by letters of patent are the subjects of judicial, not of exe- 
cutive decision. When all the laws and forms have been complied with, 
patents issue without inquiry as to the precise rights they confer. bid. 

7. Patents may be surrendered by parties to whom they wére granted, and new 
ones taken, including additional improvements. bid. 

8. The party applying for a patent must prove to the satisfaction of the Secretary 
of State that he is a citizen of the United States; or, if an alien, that he Has 
resided in the United States for two years, Advice, 511. 

9. It is not proper to grant a patent on a joint invention to one of the mventors 
upon the assignment of the other; but all who are concerned in the inven- 
tion should join in the petition. Newton’s case, 571. 

10. As to what evidence will be deemed sufficient to authorize one man to act as 
the attorney of another, it is the subject of a rule that must be fixed by the 
department. Ibid. 

11. An assignee of a patent for an invention cannot surrender it and take to him- 
self a new one on new and additional specifications, except upon proof that 
the new specifications were invented by the patentee, and were intended 
originally to have been patented by him, and that the omission was a mis- 
take. Goulding'’s case, 572. 

12. The oath of the inventor is requisite, for the act of Congress requires it; the 
mere statement of what are called corrected specifications by the patentee or 
his assignee is not sufficient. Jdid.. 

PATENTS FOR LANDS. 
See Pusnic Lanne. 


PAY. 


See ComPpENSATION. 


PAYMASTERS. 

1. Satterlee Clark having been reported by the Paymaster General to have failed 
in making quarterly reports according to the act of January 31, 1823, and 
having been dismissed from office by an order from the office of the Adju- 
tant General, purporting to have been issued by the order of the President, 
and hia place having been filled by another, is effectually and legally dis- 
missed from the army as paymaster, although the President has not iesued 
any order of dismissal under his sign-manual. Clark's case, 67. 

2. The proviso to the third section of the act of January 31, 1823, concerning 
restorations in certain cases, does not reach the case of an officer who has 
been actually dismissed; but is confined to those who, being in default, 
shall, before their dismissal, account therefor to the satisfaction of the Presi- 
dent. Ibid. 

3. Where the act of Congress designate the compensation of officers of staff, by 
a reference to the pay and emoluments of any specified rank in the line of 
the army, they must be taken to refer to the infantry, unless otherwise ex- 
pressed. Maj. Wetmore’s cuse, 220. 

4. There is no law which makes entries in the books of the paymaster of the 
marine corps, charging officers of that corps with sums of money, admis- 
sible as evidence in the setUement of their accounts. Advice, 319. 

5. The commissions given to the district paymasters of the army of the United 
States employed in meking payments to the militia ordered into the service 
of the United States during the preceding year are to be calculated only 
upon the sums respectively paid by them in the performance of their duty. 
‘They are not to be calculated upon moneys received and paid over to other 
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public officers, also acting as paymastera and agents of the government. 
Maj. Andrews’s case, 621. 

6. Paymasters are entitled to allowances for fuel and quarters. Maj. Wetmore’s 

case, 223. 
PAYMENTS. 

1. A receipt, acknowledging that money had been received in part payment for 
a Virginia military warrant, but importing on its face that more was due, is 
not sufficient evidence of assignment; it is only evidence of an incomplete 
contract. Case of Bradford's heirs, 56. 

2. A payment to a person acting under a power of attorney from one of several 
executors is valid, co-executors being regarded in Jaw as an individual per- 
son, and the act of one as the act of all. Nele’s case, 66. 

3. The trustees of Messrs. Myers & Sons, who, having been unfortunate in the 
business of merchants at Norfolk, made an assignment in 1819, whilst 
owing the United States about $19,000. (which sum was afterwards reduced 
by them and their trustees to the sum of $10,240 65,) cannot properly 
claim that the detention of certain specie brought in by the Macedonian 
frigate, in 1821, amounted to a payment upon the debt of the United States 
so as to extinguish interest. Case of the trustees of Myers - Sons, 214. 

4. The Secretary of the Treasury cannot legally pay to the State of Illinois the 
three per cent. of the proceeds arising from the sales of public lands within 
the same, reserved under the acts of 18th April, 1818, and 12th December, 
1820, unless the account, required by the last-mentioned act, indicated that 
the moneys heretofore paid have been applied to the encouragement of learn- 
ing within the State of Illinois. Advice, 268. 

6. The directors of the Bank of the United States are not justifiable in withhold- 
ing dividends on the stock of that institution owned by government, 
and to apply the same in satisfaction of a controverted claim against the 
latter for damages, costs, and interest upon a bill drawn on the government 
of France. Advice, 663. 

6. Payment of the claims of the citizens of Georgia under the Creek treaty of 
1831, and the law concerning them passed June 30, 1834, may be made 
by the President to the State of Georgia for the use of the claimant. Ad- 
vice, 691. 

PEA PATCH. 

1. From the papers submitted in relation to the Pea Patch, the title of the 
United States derived from the State of Delaware is a doubtful one; but the 
Attorney General finds it impossible, in the present state of the case, to give 
a decisive opinion. Advice, 590. 

PENSIONS. 

1. The widow of a person serving on board a private armed vessel, who has 
died by reason of a wound received while acting in the line of his duty, is 
entitled to half the monthly pension to which the rank of the deceased 
would have entitled him, for the term of five years; but in the case of her 
death or intermarriage during the said term of five years, the half pay for 
the remainder of the term goes to the child or children of the deceased. 
Advice, |. 

2. It is a vested right for so much money per annum for five years, subject to be 
discontinued and defeated by her death or marriage at any time within that 
term, but only from that time; and if the widow has neglected to receive 
all her dues from the government up to the time of her marriage, before 
marriage, she may claim it afterwards. Ibid. 

3. All the laws giving pensions to widows and children on the navy pension 
fund take the half-pay of the deceased officer, seaman, or marine, as the 
measure of the pension; 20 that twenty years’ pension can only equal twenty 
years half-pay. Advice, 95. 

4. The husband of a woman, after her marriage, in her right may receive that 
portion of the pension which accrued to her during her widowhood; but all 


PENSIONS (Continued.) 


the laws discontinue the pension on her marriage, so that nothing can ac- 
crue after that event. Ibid. 

5. It is the manifest policy of the law, and it has been the uniform practice of 
the department, to discontinue pensions to children after they have attained 
the age of sixteen years. hid. 

6. The first section of the act of 1828 does not extend all provisions given by 
the law of 1814, but such part of them only as, under the operation of that 
act, had been assigned or belonged to the widow and children of those offi- 
cers, seamen, and marines who had been killed in battle, or who had died of 
wounds received in battle, during the late war. bid. 

7. So far, and so far only, as the act of 1817 operated to give pensions to the 
widows and children of officers, seamen, and marines, who died in the naval 
service during the late war, in consequence of disease contracted and casual- 
ties and injuries received in the line of their duty, those provisions have 
been continued by the acts of 1819, 1824, and 1828, and so far embraced 
by the first section of the last mentioned law. Jbid. 

8. A pension can be allowed to a widow who was, or had been within one year 
before, in the receipt of a pension under the acts of 1814, 1818, or 1824, 
but not to the children, the second section of the act of 1828 making no 
provision for children, but for widows only. Ibid. 

9. The act of the 2d March, 1821, to reduce and fix the military peace establish- 
ment of the United States, has neither repealed no changed in any manner 
the claims for pensions given by the analogous act of 1815 and the acts to 
which it refers. Adpice, 188. 

10. Whether or not a former Secretary of War committed an error in allowing a 
pension for a partial instead of a total disibility, the decision connot be re- 
viewed. Fitzgerald's case, 309. 

11. The Secretary of War may pay to a beneficiary, under an act of Congress, 
the amount directed to be paid to a pensioner from the general appropriation 
for revolutionary pensions fur the current year, although the amount was 
not contained in the estimate on which the general appropriation was made. 
Shaw’s case, 342. 

12. The act for the relief of the widows and orphans of the officers, seamen, and 
marines of the sloop-of war Hornet, gave to the widows, children, parents, 
brothers, and sisters of those men a sum equal to six months’ pay of their 
respective relatives, from which may be retained the moneys paid them by 
mistake. Case of the Hornet, 345. 

12. All moneys which have been advanced for pay supposed to have accrued since 
September, 1829, have been improperly paid, and may be recovered back. 
Ibid. 

14. The provisions of the act of 31st May, 1830, are altogethe~ prospective, and 
do not authorize the repayment of the invalid pension money, which may 
have been deducted by the practice of the department, under the act for the 
relief of certain surviving officers and soldiers of the army of the revolution. 
They authorize deductions to be made thereafter, but not repayment of such 
as have been made theretofore. Advice, 350. 

15. The force of the act of the 3lst May, 1830, seems to be directed against the 
2d section of the act of 15th May, 1828, which is confined to the surviving 
officers of the army of the revolution in the continental line, entitled to 
half-pay, &c., and does not extend to the non-commissioned officers, mu- 
sicians, or privates of that army. Ibid. 

16. Widows and children of officers, seamen, and marines, who have died since 
the late war, of wounds received during the war, are entitled to a renewal 
of their pensions under the act of 1819. Advice, 371. 

17. An invalid soldier, who had proved his title to a pension, and has been placed 
on the pension list, but who has omitted for more than two years to pro- 
duce the proof of two surgeons as required by the act of March 3, 1819, 
may receive his pension whenever he does offer such proof without making 
another original application. Advice, 478. 
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18. In order, however, to entitle lim to a pension for the whole of the time past, 
the proof must apply to his condition as an invalid at the expiration of 
peel two years, and show that at those periods his disability continued. 

id. 

19. If, after a person is placed on the pension roll, he acquires so much property 
that he no longer needs the assistance of his country for support, the found- 
ation on which the pension is given fails, and he may be dropped from the 
ro. Advice, 502. 

20. ft rests with the President to prescribe the regulations under which a person 
shall be admitted as a pensioner, and the rate of pay which he shall re- 
Hane, as well under the act of 1812 as that of 1802. Gen. McNeil’s ease,. 

19, 

21. He may apply it to civil officers receiving a certain amount of income from 
their offices, whilst he exempts others from its operation. Ibid. 

2%. Hence the applicant has no absolute | right to be placed on the pension 
list. If the regulations of the President applicable to those who hold civil 
offices exclude him, he cannot be placed there. bid. 

23. Pereons who served on board of privateers are not embraced by the pension 
law of 1832. The language used in the act applies to those anly who were 
in the immediate service of the government, and formed a part of the pub- 
lic naval forces. Advice, 531. 

24. The widow of John M. Gardner, who died of disease contracted during the 
war of 1812, and who received a pension under the act of 1817, which was 
continued under the acts of 1819 and 1824, cannot be required to refund 
the moneys, though the same were erroneously paid to her, which she re- 
ceived under the last-mentioned acts; nor can they be set off against the pen- 
sion which she is entitled to receive under the act of 1832. Mrs. Gardner’s 
case, 532. 

25. Widows are not debtors to the public for what they may have erroneously re- 
Piha under decisione of the tribunals established to decide on their rights. 

bid. 

26. The first section of the pension act of June 7, 1832, embraces all surviving 
Officers, musicians, soldiers, and Iadian spies who served in the continental 
line, State troops, volunteers, and militia, irrespective of their places of 
residence, except foreigners, who held commissions in the American army. 
Advice, 539. 

27. If an applicant has served in different grades for a time sufficient to entitle 
him to a pension, it must be graduated by the respective terms of service in 
each grade. Ibid. 

28. The act of July 14, 1832, does nothing more than repeal the law of March 
8, 1819, whereby the necessity of addueing proofe of continued disability 
is dispensed with; it does not restore to the pension roll any one who had 
been dropped from it. Ibid. 

29. It is not obligatory on the Secretary of War to issue new pension certificates 
where the parties have pledged them for debt, and creditors refuse to deliver 
them without payment. The law does not require them in such cases to be 
renewed; nor ought the refusal of creditors to redeliver certificates to pen- 
sioners to prevent the payment of such pensions. Ibid. 

30. The word ‘‘disabled” in the act of Congress of April 23, 1800, means any 
degree of personal disability which renders the individual less able to pro- 
vide for his subsistence. Capt. Duncan’s case, 542. 

"31. The act of July 10, 1832, devolved upon the Secretary of the Navy the 
duty of deciding whether the disability is such as to entitle applicants to ad- 
mission on the roll of navy pensioners, and what amount they shall re- 
ceive. Ibid. 

32. The disability mentioned in the act of Congress of 23d April, 1800, in order 
to warrant an application to be admitted on the roll, is that degree of per- 
sonal disability which renders the individual lees able to provide for his sub- 
sistence. Capt. Jones’s case, 545. 
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33. The Attorney General refers to his opinion of the 17th instant, in the case of 
Captain Duncan, for his construction of the several acts of Congreas touch- 
ing this subject. Ibid. 

34. Whether justice to Captain Jones requires a correction of the time fixed for 
the commencement of his pension, or not, rests altogether in the discretion 
of the Secretary of the Navy. Jb:d. 

35. The applicant, Mrs. McCormick, is entitled to her pension during the time 
she remained the widow of Lieutenant Leary. McCormick’s case, 548. 

6. The pension act of 1832 does not exclude those who have received pensions 
under other acts of Congress, where the provisions of this act are more 
favorable to their interests. Advice, 568. 

37. A commissary is within the act of 1832, under the construction which it has 
ja as at the War Department, though he were excluded by that of 1828. 

38. Jn order to entitle the widows and orphans of the officers who were wounded 
and die in the service of the United States to the pensions given by the act 
of March 3, 1815, it ie necessary that the wound should be received while 
in service, under that law; wherefore a wound received in 1814, and death 
in consequence of it in 1828, will not entitle the widow or children to the 
pension. Advice, 569. 

39. Ebenezer Eaton, who was disabled by wounds inflicted on him by the officer 
of the guard in 1813, whilst attempting to pass the guard, under the sanc- 
tion of a written permit granted by his commanding officer, is entitled to a 
pension under the invalid pension law, provided the wounds were given 
without sufficient justification, and he had a permit to pass, and were pass- 
*ng the guard for some purpose growing out of, or connected with, the pub- 
lic service. Eaton’s case, 589. 

40. The Secretary of War had authority to direct the president of the Bank of 
the United States to transfer the funds, books, and papers of the pension 
agency in possessiun of said bank to the president of the Girard Bank, and 
no valid reason has been assigned for disobeying the order. Case of the 
Bank of the United States, 593. 

41. The Bank of the United States and its branches performed only the subordi- 
nate duties of paymasters of pensions, and sustain the same relation to the 
Secretary of War which the ordinary pay masters of the army sustain to the 
same department. They cannot look beyond the orders of the department 
in order to question their velidity, nor inquire into the manner in which its 
chief intends to dispose of the funds, &c., demanded of them. The order 
itself, in this case, is an ample voucher and indemnity to the agents com- 
plying with it. Ibid. 

42. Invalid pensioners previous to the act of 18th March, 1818, who relinquished 
their pensions as invalids, in order to receive the benefit of that act, cannot, 
since the act of 19th February, 1833, receive annuities under the act of 
1832, and have a revival of their pensicns as invalids. Advice, 612. 

43, By the terms “invalid pensioners” and “ invalid soldiers,” used in the amend- 
atory law of 1833, Congress meant those persons, and thoee only, who were 
borne as invalid soldiers on the invalid pension rolls; wherefore, those not 
so borne on those rolls cannot be considered within the law. Ibid. 

44. Nor is there any legal provision which authorizes the transfer of their names 
from the rolls of pensioners, under the act of 1818, to the invalid pension 
roll on which they originally stood. Ibid. 

45. In cases of deceased pensioners leaving widows who have also deceased before 
demanding the amount, the representatives of the widows only can demand 
the balances due. Advice, 613. 

46. Where there are no widows, but several children, some of whom die before 
payment, the surviving children, as such, are only entitled to their distribu- 
tive shares of the amounts due at the decedent’s death; and the legal repre- 
sentatives of the deceased children must receive their shares. Jind. 

47. The widow of a sailingmaster who died in 1813, but not in consequence of 
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disease contracted, or of injury receivéd, while in the service, is not entitled 
to be placed on the pension list—the laws respeeting the navy fund not 
making any provision for such a case. Mrs. Stevenson’s case, 662. 

48. Where the pay of the oflicer was regulated, at the time of his decease, by the 
act of 3d March, 1835, fixing it at four thousand dollars per year, and died, 
leaving him surviving a widow, who demands a pension under the act of 3d 
March, 1817, giving half-pay, &c., to widowse—nxELp, that the amount of 
the widow’s pension must be regulated by the act of 1835; deducting all 
allowances usually made for all rations except one from the said four thou- 
sand dollars, and paying her one-half of the residue. Mrs. Henley’s case, 
721. . 

49. The foregoing opinion advises the deduction of only jifteen of the sixteen ra- 
tions allowed Commodore Henley at the time of hie death; and as the act 
of 1835 allows one ration only per day besides annual pay, all the other 
rations and perquisites which are merged in the sum of four thousand dollars 

. should be deducted, in order to ascertain what was really intended to be al- 
lowed for pay proper. Mrs. Henley’s case, 724. 
PERJURY. 

1. Prosecutions for false swearing may be sustained in the courts of the United 
States against persons who shall have made false affidavits or affirmations 
before judicial officers of the United States, or State officers generally au- 
thorized to administer oaths, for the purpose of supporting claims, although 
the particular law under which the claims are made are silent on the subject. 
Advice, 700. 

PIRACY. 

1. It is not statutory piracy for the captain of a veasel, to whom the vessel and 
cargo had been consigned with instructions to proceed to the Pacific, and 
there sell vessel and cargo, and remit the proceeds to the owners, to fail to 

remit such proceeds after having made sale according to instructions. Case 
of the Adonis, 19. 

2. Nor has the government the right to order a captain thus in default to be seiz- 
ed and brought to the United States to be tried for his conduct. Such a 
seizure would be false imprisonment, for which the captain might recover 
damages. Ibid. 

3. By the acts of 23d April, 1800, of 26th March, 1804, and of 16th April, 
1816, one half of the proceeds of vessels captured and condemned for piracy 
ought to be paid over to the navy pension fund. The Montezuma, 648. 

4. The necessary expenses of pilotage, maintenance, &c., incurred before the 
dalivery of the vessel to the civil authority, ought to be paid eut of the pub- 
lic treasury, and not charged on the proceeds of the captured vessel. Ibid. 


POLICE. 

1. French consular jurisdiction in an American port depends on the correct in- 
terpretation of the treaties subsisting between his Most Christian Majesty 
and the United States, and which limit it to the exercise of police over 
French vessels and jurisdiction in civil matters in all disputes which may 
there arise; and provide that such police shall be confined to the interior of 
the vessels, and shall not interfere with the police of our ports where the 
vessels shall be They provide also, that, in cases of crimes and breaches of 
the peace, the offenders shall be amenable to the judges of the country. .Ad- 
vice, 378. 

2. The act of South Carolinia authorizing the seizure and imprisonment of any 
free negroes or persons of color who shall be brought into any port or har- 
bor of that State on board of any vessel from any other State or foreign port, 
is not in conflict with the provisions of the convention with Great Britain, 
nor the commercial laws of the United States. Advice, 426. 

3. But, in the general distribution of powers between the Federal and State Gov- 
ernment by the constitution, the power to regulate its own internal police 
was clearly reserved to each State. The South Carolina port bill having 
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for its object the regulation aad government of free persoms of color within 
the limits of that State, as strictly belongs to her internal police as a law reg- 
ulating the course ef deecents, or one defining the crime of murder and pre- 
scribing the penalty which shall attach to its commission; and if there be 
laws of the United States passod in the exercise of the right to regulate com- 
merce, they cannot control the exercise of this reserved power, except so far 
as they may be necessary to the preservation of the commerce of the Union. 
Ibid. | 

4. Wherefore the act of South Carolina, which inhibits the entrance of free per- 
sons of color into her State, is not necessarily invalid, because, ander the 
general terms of the commercial laws or treaties of the United States, such 
persons might, inethe absence of thie law, claim such entrance. Ibid. 

6 And where an act of a State is justifiable under its reserved powers, the gen- 
eral government is bound to respect it in the enactment of its laws, and in 
the negotiation and conclusion of ite treaties. Ibid. 

6. It is, however, a violation of the laws of the United States to import, bring, 
or cause to be brought, into any port of the United States in any State, any 
negro, mulatto, or person of color, not being a native or citizen or registered 
seaman of the United States, or seamen, native of countries beyond the Cape 
of Good Hope; and therefore the bringing of Daniel Fraser was expreasly 
forbidden by the federal law. Ibid. 

7. Ag it is a fixed principle of the law ot England, that a slave becomes free on 
touching the soil of Britain, the government of the United States cannot be 
required by the matuality and liberty of commerce expressed in the treaty, 
nor by comity, to protect the rights of British slave-masters over their slaves 
when they are found in our country. Advice, 475. 

8. If by the laws of any of the States a slave becomes free as soon as he is 
brought within their limits, and the slaves of British subjects are found 
there, and taken by the State authorities from their owners and declared to 
be free, the general government is under no obligation to interfere in behalf 
of masters, nor have British masters any right to call on the United States 
to support their claim of property. bid. 

9. Wherefore, the right of property of the master must depend on the laws of 
the State where the slaves may be found. Ibid 

POST OFFICE ESTABLISHMENT. 
1. No charge besides that specifically provided by the 15th section of the act of 
1825 can be imposed on letters or packets carried from or to New Orleans 
or any other port in the United States, in any private vessel. Advice, 312. 
2. The waters of the United States which are in law post-roads are those be- 
tween ports where steamboats are accustomed to pass in a course of habitual 
traffic—the habitual fransit constituting the regular passing from port to port 
required by the act of 1823; and the postage of letters so carried is chargea- 
ble at the same rate as for the transportation of letters over the established 
post-roads. Ibid. 
PRE-EMPTIONS. 

See Pustic Lanns. 
PRESIDENT. 

See Exrcutive. 
PRIZES. 
1. As the act for the relief of Captain Stevens and others, passed July 14, 1832, 
does nor lay down a rule of distribution, the act of 1800, ‘* for the better 
government of the navy,” must be taken as a guide in the execution of the 
law. Case of Capt. Stevens and others, 656. 
PUBLIC DEBTORS. 

See Executive. 
PUBLIC GROUNDS. 

See W asHINeTON. 
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PURSERS. 
See Cuieuniiaiow: 


QUARANTINE. 

1. The President cannot cause,a quarantine to be established at Alexandria; but 
the common council of that city have power to do 20. Advice, 263. 

2. They have full and ample power to pags all laws which may be requisite to 
the preservation of thé health of the inhabitants, to the prevention and re- 
moval of nuisances, to enforce such laws by penalties, and to appoint all 
officers necessary to carry them into operation. bid. 

3. To enable them to give full effect to this power, jurisdiction has been granted 
them over the harbor of Alexandria, and over all veseels arriving there, or 
being in the harbor, or lying at anchor below Pearson’s island, and within © 
the District of Columbia, and to prevent and remove all nuisances, and such 
other substances or things on beard of any such vessel aa may be preju- 
dicial to the health of the inhabitants. [bi 

REGISTERS. 

I. Compensation to a register or receiver of a land office for elerk hire is not 
legal, unless there shall have been an actual expenditure for clerk hire by 
them. Advice, 84, 

2. Where the register or receiver performs the whole’ duty himself, his compen- 

sation is the fees given by the act of 1821, and the half per cent. given by 
the act of 22d May, 1826. bid. 

REGISTRY. , 

1. Penalties and forfeitures mcurred for offences against the act entitled ‘An act 
concerning the registering and recording of ships and vessels,” and against 
the act entitled ‘‘An act for the enrolling and licensing ships or vessels to 
be employed in the coasting trade and fisheries, and for regulating the 
same,” may be sued for, recovered, and disposed of in the manner provided 
in the duty act paseed en the 4th of August, 1790, een itg re- 
peal. Advice, 392. 

RESCISSION. . 

See Puntic Lawns. ¢ 

RESTITUTION. . 

1. The President of the United States has not the power under the constitution 
and laws to order moneys paid into the treasury upon judgment and execu- 
tion, upon the penalty of a bond, to be refunded several years after the pay- . 
ment was made. aton’s case, ‘189. 

. The President of the United Stat&s has no power to order the delivery of dia- 

monds and precious stones‘of the Princess of Orange, referred to in the note 
of Chevalier Huygens. , Advice, 452, 

8. The jewels of the Princess of Orange, one of the family of the King of the 
Netherlands, stolen (or received, knowing them to have been stolen) and 
brought into this country by Polari, i in violation of our revenue laws, and 
seized and libelled for such violatien in the name of the United Sfates, and 
now claimed by the minister of the King of the Netherlands, are not liable 
to condemnation. Advice, 482. 

4. The real owner has done no act that can rightfully subject them to forfeiture. 
The party who imported them into this country obtained the possession 
fraudulently, and without her knowledge, and brought them here against 
her will. Introduced thus against the consent of the owner, they stand on 
the same footing with property cast upon our shores by the violence of the 
winds and waves, and are entitled to the same protection. Ibid. 

5. There being sufficient evidence that they belong to the Princes’, and the min- 
ister of her sovereign, friendly to the United States, asking their restoration, 
the President should order the district attorney to discontinue the prosecu- 
tion, and direct the marshal having them in possession to deliver them over 
to the minister of the King. /bid. - 


so 
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6. The opinion concerning the discontinuance of the prosecution and the de- 
livery of the jewele of the Princess of ‘Orange, reconsidered and re-affirmed, 
with suggestions relative to carrying the recommendations into effect. Ad- 
vice, 496. " 
7. And as the President might have directed the restoration before the libel was 
filed, se he may likewise when it has been discontinued. JId:d.. 
8. After the discontinuance, the courtmay be moved to order the marshal to de- 
liver the jewels to Chevalier Huygens. Ibid. 
SALARIES. 


See ComprnsaTIoN. 
SEAMEN. 

See Sare-Masrens. 
SHIP-MASTERS. 

1. The three months’ pay, over and above the wages due mariners, establishes a 
necessary connexion between the pay vo to be advancéd to the’consul by the 
ship-master, and the rate of wages then accruing to the seaman. Advice, 
256. 

2. Where the vessel had been wrecked on the coast of Spain, and the captain, 
exercising the authority which was vested in him under those circumstances, 
sold her on Account of the underwriters and discharged the company—HaELD, 
that the case is not within the act of 1803; and that, therefore, the consul 
of the district of Alicante and Carthagena cannot retain three months’ ex- 
tra wages for the seamen. Advice, 418. 

3. The provisions of the act of the 28th February, 1803, in relation to the extra 
wages of American seamen, to be paid to the consul where the ship is sold 
and the crew discharged in a foreign country, aré confined to vessels owned 
by citizens of the United States, and constituting a part of our mercantile 
marine by sailing under our flag. Advice, 448. 

4. American seamen on foreign vessels must look to the laws of the country 
under ey flag they sail, for remuneration and protection in such emergen- 
cies. Ibid. 

5. The public interest requiring that American seamen should not be discharged 
abroad, nor set on foreign shores in foreign ports, where they may be tempt- 
wed to enter into foreign employment, to the loss of our service, the govern- 

‘ maent has given instructions to commanders to send home their discharged 
seamen at the expense of the United States. Advice, 468. 

6. But where a merchantman received a seaman on board, for the purpose of 
bringing him home, and brought him only half the wey, when be volun- 
tarily left, the captain cannot gh, nie full pay for the voyage, but‘only 
a compensation for the distance he brought him. bid. 

SLAVES AND THE SLAVE TRADE. 

1. The act of the Grampus in bringing in for adjudication, under the act of 3d 
March, 1819, ‘‘to protect the commerce of the United States and punish 
the crime of piracy,” the Phoenix, with the Africans found on board of her, 
was not a violation of the las concerning the slave trade. Case of the 
Grampus, 365. 

2. Whether the Africans can be delivered to a claimant whose title to them is de- 
duced from a traffic which is equally forbidden by the laws of his own coun- 
try and of ours, is a question which ought, [ think, under the circumstances, 
to be referred to the highest judicial tribunal. bid. 

3. The treaty with Great Britain contains no express stipulation on the subject 
of sleves employed ad seamen on British merchantmen trading to the United 
States; and the first article cannot be construed to imply an obligation to 
protect the rights of foreign owners of slaves brought to our shores thus as 
seamen. Adorce, 475. 

4. As it is a fixed principle of the Jaw of England, that a slave becomes free on 
touching the soil of Britain, the government of the United States cannot be 
required by the mutuality and liberty of commerce expressed in the treaty, 
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nor by comity, to protect the rights of British slave-masters over their slaves 
when they are‘found in out country. Ibid. . 
5. If by the. laws of any of the States a slaye free as soon as he is © 
brought within their limits, and the slaves of British subjects are found 
there, and taken hy the State authorities fram their owners and declared to 
be free, the general goverAment.is under no obligation to interfere in behalf 
of masters, nor have British mast®rs any right to call on the United States 
; _ to support their claim of property. . Ibid. | 

6. Wherefore, the right of property of the master must depend on the laws ef 
the State where the slaves may be found. bid. 

7 Whether citizens of the United States who have -been abroad on business, 
taking with them slaves, can lawfully bring them back to be held in slavery 
after devéral years residence in a foreign country, depends upon whether the 
slaves had been taken and employed there as their fixed and eqablished 
domicil. ‘Advice, 479. : 

8. If this has been done in any case with a view to the permanent settlement of 
the slaves without the United States, they cannot lawfully be brought back 
again to be held in slavery, although the owner may have changed his mind 
2 oy few weeks, or even a few days, and determined to return with them. 

9. The Choctaws have neither jurisdiction nor authority t§ pronounce and exe- 
cute a sentence of death upon the slave of a white men residing among 
them, for the reason that the treaty limits their power to the government of 
the Choctaw nation of red people and their descendants. Advice, 693. 

10. And the political condition of negro slaves owned by white men residing in 
the Choctaw country depends on that of their masters. bid. 


SMUGGLING. : 

1. Goods imported fraudulently and collusively under cover of Indians are liable 
to seizure. Advice, 340. ° : ; 

2. Fhe jewels of the Princess of Orange, one of the family of the King of the 
Netherlands, stolen (or received, knowing them to have beén stolén),and 
brought ¢nto this gountry by Polari, ‘in violation @f our revepaé 8, and. 
seized and libelled for ytich violation in the nanie “of the United States, and 
now claimed by the minister of the King of the Netherlafids, are pot liable 
to condemnation. Advice, 482. . a » Sn ae rier 

3. The real owner has dofie no act that can rightfully subject them to*forfetture. 
The party who imported them into Yhis country oftained the pogsession * 
fraudulently, and without her knowledge, and brought them here against . 
her will. Introduced thus against the consent of the owngr, they stand en 
the same footing with property éast upon our shores by the Violence of the 
winds and waves, and are, @ititled to the same protection. Ibid. * . ~ 

SURETIES. z a OS 

1. Judgments upon duty bonds against a surety are valid, although the suits were 
protracted until the principal obligor and co-surety became insolvent. I€ so 
settled law that no /ac can be imputed to the government; aad that no 
voluntary forbearance either ‘to ingtitute or to press a suit against the prin- 
cipal can discharge the sureties. Laughlin’s case, 51. i 

2. Sureties to pursers bonds are required to be approved by the district attorney, 
who shall endorse a certificate thereof upon the instrument itself. Advice, 
93. 

3. Liens extend to all the real estate of collectors and their sureties, owned by 
them at the time the sums in default were committed to tham. Advice, 
310. 

4. Sureties cannot set up that their’principal was commissioned as Benjamin . 
Edwards, when his name was in fact Benjamin F’. Edwards, and thereby 
defeat the claim of th government upon them. The law recognises but 


one christian name. Advice, 332. - , 
5. The sureties of a marshal whose official functions have ceased, are nof liable 
Vou. 1—61 , 
+ 
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‘ a 


794. INDEX. 


URETIES ( Continued.) 


for any defalcation to pay the several assistants in taking the census the 
amount due to each, vut of the funds to be transmitted to him, after their 
removal from office by the Department of State. Advice, 416. 

6. It is foreign to the powers and the duties of the Treasury Department to in- 
vestigate the facts and circumstances alleged to exist by a surety to a bond 
given to the United States, and by him paid, concerning a certain trust 
fund, in which he claims an interest, created by an assignment of the prin- 
cipal debtor. Goodman’s case, 457. 

SURGEONS. 

1. The case of Doctor Page, who was reappointed to the office of surgeon in the 
navy in April, 1827, does not entitle him to the benefits of the act of 24th 
May, 1828, (for that act only rewards continuous service under commissions 
existing at that date;) but the words of the amendatory act are sufficiently 

- comprehensive to embrace it. Dr. Page’s case, 273. 

SURRENDER. 
See Execurivz, Exrrapation, RestrTurion. 


SURVEYS. 
See Pusxiirc Lanps. 


TREATIES. 

1. Under the treaty. of Indian Spring with the Creek nation of Indians, the peo- 
ple of the State of Georgia had a valid claim against the United States for 
wrongs done them by the said Indians prior to 1802. Advice, 110. 

2. The source of these claims of the people of Georgia was wrongs done by the 
Creek nation to them prior to 1802, consisting partly in the destruction of 
their property and partly in the seizure, carrying away, and detention of 
other property, such as negroes, horses, &c.; but by the several treaties, 
oe and the award of the President, they have been disposed of. 

bid. 

3. The people of the State of Georgia had no claim on the Creek nation for 
property destroyed prior to the date of the treaty of Colerain; but they had 
fog property destroyed between the date of that treaty and the 30th March, 
1802, go far as the same was not satisfied under the provisions of the act of 
Congress of the 19th of May, 1796, to regulite trade and intercourse with 
the Indian tribes and to preserve peace on the frontiers, and the act of March 
3, 1799, under the same fitle, subject to any set-off for claims of the same 
description within the same period which the Creek nation might be able 
to establish on their part, and which were not satisfied under the provisions 
of the said acts. Ibid. 

. And they were entitled to claim for the issue of all the females whose mothers 

ought to have been delivered up. bid: 
- A grant of land in East Florida by the authorities of Spain was in violation 
of the 8th article of the treaty of cession. Arredondo's case, 191. 

. The 9th article of the treaty with Spain may be executed: by the judges ap- 
pointed under the act of 1823. Advice, 198. 

. The first treaty with the Cherokees, (concluded at Hopewell) regarded them 
as a conquered people, and tendered them a peace upon certain conditions. 
It assigned them a country to hunt and to dwell in, and, as an act of grace, 
a lease and determinable interest, but not title, nor any permanent interest 
in the soil. Advice, 322. 

8. Upon these terms the Cherokees agreed to accept and retain the possession of 
the lands thus allotted to them. did. 

9. The treaty of Hopewell settled a principle which may be regarded as funda- 
mental, and one which became the basis of all subsequent stipulations, and 
which furnished the key for their interpretation. bid. 

10. The compact of 1817 was made with the same general understanding of the 
law, and of the right of the United States to regulate the concerns therein 
mentioned of those who inight remain, as well as those who might emigrate 
to lands west of the Mississippi. It stipulated for payment by the United 
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States to those emigrants whose improvements should add real value to their 
lands, a full valuation for the same, to be ascertained by a commissioner to 
be appointed by the President of the United States. And for all improve- 
ments which added real value to the lands ceded tothe United States, they 
agreed to pay, in like manner, or to give improvements which emigrants 
should have left in exchange. It moreover provided that all the improve- 
ments left by the emigrants within the bounds of the Cherokee nation east 
of the Mississippi, which added real value to the lands, and for which the 
United States should give a consideration, and not so exchanged, should 
be rented to the Indians until surrendered, &c.; by which the United States 
became landholders within the limits reserved to the Indians for hunting- 
grounds. Ibid. 

11. So far as the United States acquired by negotiation and contract the posses- 
sion of any of these lands, the same inured, under the treaty of 1817, to the 
State of Georgia, and not to Clerokees who remained behind. bid. 

12. A negro cannot take a reservation under the Cherokee treaties of July, 1817, 
and February, 1819, although the husband of an Indian woman. John- 
son’s case, 360. 

18. Reservations under those treaties are expressly clogged by the condition of 
personal occupancy, and are not alienable. The title reverts to the United 
States on the removal of the reservee. ‘The estate to be taken by children 
of a reservee is a remainder in fee, (not a reversion, ) subject to the dower 
of the mother, and is liable to be defeated by the determination of the pre- 
cedent estate by removal of the reservee. Ibid. 

14. Consular jurisdiction depends on the general law of nations, subsisting trea- 
ties between the two governments affected by it, and upon the obligatory 
force and activity of the rule of reciprocity. Advice, 379. 

15. French consular jurisdiction in an American port depends on the correct in- 
terpretation of the treaties subsisting between his Most Christian Majesty 
and the United States, and which limit it to the exercise of police over 
French vessels and jurisdiction in civil matters in all. disputes which may 
there arise; and provide that such police shall be confined to the interior of 
the vessels, and shall not interfere with the police of our ports where the 

“vessels shall he. They provide also, that, in cases of crimes and breaches 
the peace, the offenders shall be amenable to the judges of the country. 


16. Where an act of a State is justifiable under its reserved powers, the general 
#ev@nment is bound to respect it in the enactment of its laws, and in the 
negdtiation and conclusion of its treaties. South Carolina case, 427. 

17. The fourteenth article of the treaty with the Choctaws provides for those who 
desire to remain and become citizens of the United States, and their title is 
made to depend upon a residence of five years on the land with the inten- 
tion of becoming citizens. Pilchlynn’s case, 462. 

18. The nineteenth article provides absolutely for those who may not desire to re- 
main and become citizens of the United States. Ibid. 

19. The reservations of land under the supplemental treaty with the Choctaws are 

| absolute, and the power to sell must be implied to give them value to the 
reservees. Advice, 465. , 

20. The treaty with Great Britain contains no express stipulation on the subject 
of slaves employed as seamen on British merchantmen trading to the United 
States; and the first article cannot be construed to imply an obligation to 
protect the rights of foreign owners of slaves brought to our shores thus as 
seamen. Auvice, 475. 

21. The Department of State was made the depository, by stipulation, of the re- : 
cords and papers referred to in the eleventh article of the treaty of 1819 with 
Spain, and they must not be delivered up to claimants; and any law of Con- 
gress that shall authorize or require their delivery will be a violation of that 
treaty. Advice, 515. 

22. There is no law of Congress which authorizes the President to deliver up any 
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one found in the United States who is charged with having committed a 
crime against a foreign nation; and we have no treaty stipulations with 
Portugal for the delivery of offenders. Advire, 559. 

23. By the treaty with the Ottowas, concluded 18th February, 1833, the United 
States absolutely agreed with the Indians to pay a certain sum to Mr. For- 
syth, and they are bound to execute the treaty as made, without requiring 
proof of the justice of the claim. Forsyth’s case, 662. 

24. The treaty of 23d October, 1826, with the Miamis, provided for a grant to 
certain persons, each a quarter section of land out of the territory ceded by 
it, to be located by the President, and no other parcels can be substituted. 
The President must execute a treaty acoording to its stipulations. Advice, 
563. 

25. The treaty of the 24th March, 1832, with the Creek Indians, provides that, 
after the survey shall have been completed, certain rights of section shall be 
reserved to ninety of the principal chiefs and to heads of families; but 
neither the chiefs nor individual Indians can give any legal permission to 
white men to settle on their lands, without the consent of the United States. 
If, therefore, white men have entered upon and taken possession of them, 
under pretence of such permission, they are intruders on the lands of the 
United States. Advice, 575. 

26. The reservations to certain Indians contained in the treaty of 20th October, 
1832, with the Pottawatomies, excepted out certain lands from the general 
cession, which did not therefore pass; consequently, the title thereof re- 
mains as it was before the treaty. Advice, 587. 

27. Where a reservee entitled, under the treaty of Dancing Rabbit creek, to two 
sections of land—the one to include his improvement, and the other to be a 
float—had built and paid for a house on section 31, in township 16, range 
1 east, and had no other improvements in the nation, but resided with his 
mother on another lot—uneE xp, thet his residence with his mother does not 
deprive him of the right of the said section. Advice, 617. 

28. Under that treaty, where two reservees shall be found to have improvements 
on the same lot, the same may be divided, and the deficiency made up from 
contiguous lands not otherwise appropriated. /did. 

29. The twenty-nine sections of land reserved to Creeks under the treaty of 24th 
March, 1832, may be lawfully located either before or after assignment there- 
of by the tribe, except in respect to Jocations before assignment. Should any 
of those sections be located to persons who possess improvements not already 
allotted to them under other provisions in the treaty, such persons will be 
entitled to insist that the tracts assigned to them shall be located in such 
manner as to include their improvements. Advice, 696. 


VACANCIES. 
See AProlInTMENTS. 


WARRANTS. 


See Pusric Lanps. 


WASHINGTON CITY. 

1. The Chesapeake and Ohio Canal Company may commence the eastern sec- 
tion of the canal at any point on the tide-water on the Potomac, within 
the District of Columbia, which they may select. Advice, 166. 

2%. The route of the canal through the city, and the time within which the work 
shall be finished, rest entirely in the discretion of the company. Ibid. 

3. Two resolutions of the board of directors commented upon at length, and de- 
cided to contain nothing that violates any provision of the charter. Ibid. 

4. The present surveyor having been appointed by the Commissioner of the 
Public Buildings, with the understanding that no salary was to be claimed, 
he is entitled to no part of the fund appropriated for the District. De 
Krafft’s case, 471. 

5. The President is advised, however, to make an unconditional appointment of 
surveyor, leaving the necessity of the office to Congress, who will apply the 
remedy if it be unnecessary, or the salary be too great. Ibid. 
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6. The power to grade the streets in the city of Washington resides in the cor- 
poration, not in the Commissioner of Public Buildings, and can be exer- 
cised only under its authority. Advice, 541. 

7. Congress have not granted to the Baltimore and Ohio*’Railroad Company the 
right to pass through the public reservations in the city of Washington; the 
same not being included in the ‘‘ other squares and lots” in the city. Ad- 
vice, 715. ; 

WILLS. 

1. A legatee under a will made in France cannot maintain a suit in eqhity in 
the courts of the United States without probate first had of the will in the 
proper court of this country. Advice, 168., 

2. Where a person entitled to bounty land deceded before he received it, leaving 
two heire-at-law, and a will devising certain other of his real and personal 
estate to one, to be in full for all interest in hig estate,—axxp, that the other 
takes the bounty land by implication. Porter’sease, 535. 

WILL’S CREEK BRIDGE. 

1. The act of the legislature of the Northwestern Terri uthorizing Zagcheus 
Briggs and Zaccheus A. Beatty to erect a bridge ov ill’s creek, does not 
confer an exclusive privilege. Briggs. Beatty’s case, 107. 















